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ADVERTISEMENT. 

t 

With  the  view  of  placing  before  the  Profession  the  deci- 
sions of  the  Court  of  Common  Pleas  in  Cases  upon  Appeal 
from  the  Revising  Barristers  at  as  early  a  period  as  pos- 
sible, it  h€ts  been  consideted  advisable  to  defer  for  a  short 
time  the  publication  of  the  Cases  before  Committees  of  the 
House  of  Commons. 

London,  January^  1844. 


VOL.  1.— B.  A. 


Thb  uDexpected  loss  which  the  legal  profession  has  just 
sustained  precludes  the  Reporters  from  dedicating  this 
volume,  as  they  hoped  to  have  obtained  permission  to  do, 
to  the  late  Lord  Chief  Justice  Tindal. 

Such  a  tribute  of  respect  to  the  presiding  judge  of  the 
Court  recently  invested  vdth  jurisdiction  over  a  branch  of 
the  law,  which  may  be  termed  new  to  Westminster  Hall, 
would  9  it  is  conceived,  have  been  an  appropriate,  though 
very  humble  testimonial,  of  the  general  satisfaction  which 
the  exercise  of  that  jurisdiction  has  given. 

The  Reporters  feel  it  might  be  considered  presumptuous 
upon  their  part,  as  it  certainly  would  be  superfluous,  were 
they  to  attempt  to  give  expression  to  the  universal  regret 
for  his  Lordship's  loss,  or  to  the  high  estimation  in  which, 
for  learning  and  judgment,  for  impartiaUty  and  urbanity, 
his  memory  will  ever  be  held. 

London,  July^  1846. 
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ERRATA. 

p.  1,  last  line  ia  text  and  lines  16  and  17  in  margioal  note ;  p.  2, 1.  11 ;  p.  3, 
last  line  but  one  in  note  and  lines  6  and  7  in  marginal  note,  and  p.  5, 
lines  2  &  5,  for  **  four  first"  read  "  first  four." 

p.  14>  beading  of  case,  for  "  John  Psblb/'  read  "  Thomas  Charlton  WHrr- 

MORX." 

p.  15  to  19,  in  maiig.  for  "  Pbslb"  read  "  Wbitmorb." 

p.  19,  n.,  lines  3, 12  and  14,  for  **  appelant "  read  "  rupotident." 

line  13,  for  "  barristers"  read  *<  barrister." 
p.  20,  marg.  note,  line  7  from  bottom,  for  "  26"  read  **  27." 
p.  49,  n.  (a),  line  1,  for  "Spencer  "  read  "Spanner." 

p.  90,  par.  2,  line  1 ;  p.  91,  line  1,  and  par.  6,  line  1,  for  "  case"  read  "  cases." 
p.  86,  par.  2,  line  12,  for  "  Bex  ?.  Chiding  ford,"  read  "  Rex  v.  Chiding  fold:* 
p.  128,  line  22,  for  "  relate"  read  «  relates." 
p.  179,  line  16,  after  "  well "  insert  "  as." 
p.  246,  last  par.  Une  1,  for  "  Geo.  2  "  read  "  Geo.  4." 
p.  283,  marginal  note,  line  1,  after  '«  c.  45"  add  «  s.  20." 
p.  293,  n.  (6),  for  •'  260"  read  "  230." 
p.  330,  marginal  note,  par.  2,  line  3,  for  "  76th*'  read  *'  76th." 
p.  337,  last  par.  lines  4  and  6,  for  "  according  to  the  second  form  given"  read 

"  with  a  form  of  notice  of  claim  annexed,  as  given  in  the  2nd  form." 
p.  392,  n.  (fl),  for  "  (B.)"  read  '*  (A.)." 
pp.  402,  409,  414,  415,  420,  421,  dates  of  cases,  for  "  Monday,  Jan.  20"  read 

"  Thursday,  Jan.  23." 
p.  427,  in  text,  line  8  from  bottom,  add  reference  "  Pa.  619,  2nd  ed." 
p.  429,  par.  1,  line  6  from  bottom,  ibr  *'  premises"  read  "  qnalification." 
p.  457,  line  17,  for  "  88  to"  read  "  91  and." 
p.  575,  in  text,  line  3  from  bottom,  for  <■  Jones"  read  "  Toms." 

n.  (a),  for  "  Hichton  "  read  "  Hickton,"  and  after  "  post"  add  "  p.  586." 


CASES 

DECIDED  UPON 

APPEAL  FROM  THE  DECISIONS 

OF 
IN 

THE  COURT  OF  COMMON  PLEAS, 

UNDER  STAT,  6  VICT.  c.  18. 
In  Michaelmas  Term  and  Vacation,  1843. 

BEFORE 

Tindal,  C.  J.,  CoLTMAN,  Erskine  and  Maule,  JJ. 


AuTEY .  •  Appellant.  Ig^ 

TOPHAM Respondent.  Tuetday, 

Nov.  7. 

ISHEE,  Serjt.  on  behalf  of  the  appellant,  applied  that  xhe  Court  will 
the  appeal  in  this  case  might  be  entered  with  the  master  under°^***iiar 
under  s.  62  of  6  Vict.  c.  18  (a).  That  section  requires  the  circumsunccs, 
case  stated  by  the  barrister  to  be  transmitted  to  the  mas-  to  be  enteredT 

ter  within  the  four  first  days  of  this  term,  together  with  a  i8,8!62[*whcTe 

the  stateroeDt  of 
(a)  6  Vict.  c.  18,  s.  62,  enacts,  "  that  every  appellant  who  shall  intend  to  the  case  and  the 
prosecate  bis  appeal  shall,  within  the  first  four  days  in  the  Michaelma$  Term  next  "o**<^®^  prose- 
after  the  decision  to  which  such  appeal  shall  relate,  transmit  to  the  masters  of  the  y^^^^  ^^  ^^ 
said  Court  of  Common  Pleas,  the  statement  in  writing  so  signed  by  ihe  said  re*  transmitted  to 
vising  barrister  as  aforesaid,  and  shall  also  therewith  give  or  send  a  notice  signed  the  master 

br  him,  stating  therein  his  intention  to  piosecule  the  said  appeal ;  and  the  said  ?^^^  \°  ^"^  vP"'' 
'    „         ,   „    ,  ,  .  *^     .       .....  ,  first  days  of 

appellant  shall  also  give  or  send  a  notice,  signed  by  him,  to  the  respondent  in  Michaelmas 

the  said  appeal,  stating  his  said  intention  duly  to  prosecute  such  appeal  in  the  Term. 

said  Court ;  and  one  of  the  masters  of  the  said  Court,  to  be  nominated  for  that 

purpose  by  the  Lord  Chief  Justice  of  the  said  Court,  shall  forthwith  enter  every 

appeal.of  which  be  shall  have  received  due  notice  from  the  appellant  as  aforesaid, 

in  a  book  to  be  kept  by  him  for  that  purpose." 

VOL.  I. — B.  A.  B 


CASES  ON  APPEAL,  COMMON  PLEAS. 

1843.  notice  of  intention  to  prosecute  the  appeal.  It  was  stated 
AoTBT,  in  the  affidavit  on  which  he  moved,  that  the  case  and 
ToTBAu  notice  had  only  arrived  by  that  morning's  post  from 
^^P-  Leeds ;  and  that  the  delay  in  the  transmission  was  merely 
the  result  of  mistake.  [Dowling,  Serjt.  for  the  respondent, 
intimated  his  consent  that  the  appeal  should  be  received 
and  entered.  Tindal,  C.  J. — The  64th  section  (a)  ex- 
pressly provides  that  no  appeal  shall  be  heard  by  this 
Court  unless  notice  shall  have  been  given  by  the  appel- 
lant to  the  masters  at  the  time  and  in  the  manner  men- 
tioned, that  is,  within  the  four  first  days  of  this  term. 
The  notice  in  this  instance  was  not  given  within  that 
period — what  power  has  the  Court  to  enter  it?]  The 
jurisdiction  of  the  Court  on  this  subject  is  quite  new; 
allowance  should  therefore  be  made  for  the  ignorance  of 
parties.  [Tindal,  C.  J. — One  would  have  thought  that 
parties  would  have  paid  the  more  attention  to  the  pro- 
visions of  the  act  on  that  very  account.  Matde,  J. — The 
law  on  this  subject  seems  to  be  comprised  in  two  or  three 
lines  of  the  act.]  It  is  submitted  that  the  act  has  in  fact 
been  complied  with  in  this  case.  It  does  not  say  that  the 
party  is  to  enter  the  statement,  but  that  he  is  to  tranS" 
mit  it  to  the  masters,  within  the  first  four  days.  Here 
the  statement  was  so  transmitted ;  for  it  was  sent,  that 

(a)  6  Vict.c.  18,  s  64,  enacts, "  that  no  appeal  or  matter  of  appeal  whatsoever 
shall,  in  any  case,  except  where  the  conduct  and  direction  of  the  appeal,  or  of  the 
answer  thereto,  shall  have  been  given  by  order  of  the  Court  of  Common  Pleas,  or 
of  any  judge  thereof,  to  any  person,  be  entertained  or  heard  by  the  said  Court, 
unless  notice  shall  have  been  given  by  the  appellant  to  the  masters  of  the  said 
Court  at  the  time  and  in  the  manner  hereinbefore  mentioned ;  and  no  ap})eal 
shall  be  heard  by  the  said  Court  in  any  case  where  the  said  respondent  shall  not 
appear,  unless  the  said  appellant  shall  prove  that  due  notice  of  his  intention  to 
prosecute  such  appeal  was  given  or  sent  to  the  said  respondent  ten  days  at  least 
before  the  day  appointed  for  the  hearing  of  such  appeal :  provided  always,  that 
if  it  shall  appear  to  the  said  Court,  that  there  has  not  been  reasonable  time  to 
give  or  send  such  notice  in  any  case,  it  shall  be  lawful  for  the  said  Court  to  post- 
pone the  hearing  of  the  appeal  in  such  case,  as  to  the  said  Court  shall  seem 
meet." 


1IICHABLMA8  TERM ^  YII  VICT. 


is,  transmitted,  yesterday.  [Tindal,  C.  J,— The  62nd 
and  64th  sections  make  notice  necessary  within  the  four 
days,  as  well  as  the  transmission  of  the  appeal.  Now  in 
this  case,  at  any  rate,  notice  has  not  been  given  within  the 
time.  I  am  not  indeed  prepared  to  say  that  the  Court 
would  refuse  to  interfere,  if  circumstances  of  an  invincible 
nature  should  arise  to  prevent  a  literal  compliance  with  the 
act ;  but  there  are  none  such  suggested  in  this  case.  The 
other  side,  it  is  said,  consents  to  the  appeal  being  entered ; 
but  the  question  is  whether,  under  the  circumstances,  we 
have  any  jurisdiction  whatever  in  the  matter ;  and  I  cer- 
tainly think  that  the  more  wholesome  course  will  be,  not 
to  extend  our  jurisdiction,  even  by  the  consent  of  parties: 
otherwise  we  might  have  them  coming  by  consent,  in  the 
middle  of  next  term,  for  a  hearing.  The  words  of  the  act 
appear  to  be  as  clear  and  plain  as  possible.] 

Bowlings  Seijt. — The  words,  it  is  submitted,  are  di- 
rectory, not  compulsory.  The  case  of  Simpson,  appellant, 
and  fViliinsan,  respondent  (o),  in  which  the  Court  yes- 


1843. 


AOTST, 

Retp. 


Monday, 
Nov.  6. 


(a)  Simpson • AppellanU 

Wilkinson Rtspondent,  „,, 

Where  an  ap- 

ClarkB,   SerjU  on   Monday   the  6lh   November,  (the   fourth    day  of  the  peal  from  a  re- 

term,)  had  applied  for  and  obtained  leave  of  the  Court  to  extend  the  time  for  vising  barrister 

sending  the  notice  to  the  masters  under  the  62nd  section  of  the  Registration  J'**  ^*°*"iitted 

Act,  upon  an  affidavit  of  the  clerk  to  the  agents  of  the  appellant,  stating  that  ^^hin  the  four 

the  agents  had  received  the  appeal  by  that  morning's  post,  but  that  the  notice  first  days  of 

to  the  master  did  not  accompany  the  appeal ;  that  the  appellant  resided   at  Michaelmas 

Peterboiough   in   Northamptonshire,  and  that  therefore   his  signature  could  ^^^*  but  the 

,    T     ,       ,         ...'..  ,        ,     .       ,  notice  of  inten- 

not  be  obtained  to  the  notice  in  time  to  file  the  appeal,  and  give  the  notice  m  ^j^q  ^q  prosecute 

the  time  specified  by  the  statute.  the  appeal  was 

Tuesday,  Nov.  7.     After  the  decision  in  the  prmci pal  case,  it  having  been  not  sent  within 
intimated  by  the  master  (  Park),  that  this  case  was  to  be  struck  out,  Jj^j  *jj"®  *  ^*'f^» 

ByUs,  Serjt.  (for  the  appellant)  prayed  that  it  might  be  retained.    The  c^ui^  not  l^  en- 
cue  was  distinguishable  from  that  of  Autey  and  Topham,  inasmuch  as  in  the  tered,  under  6 
present  case  the  statement  had  in  fact  been  sent,  though  the  notice  was  not;  ^ict.  c.  18,  s. 
whereas  in  Autey  and  Topham,  neither  statement  or  notice  had  been  sent    The       \      a,,    .. 
64th  section  only  required  that  notice  should  be  sent  within  the  four  first  days,  \yy  (^^  ^igj.)^  ^f 
in  cases  where  there  had  been  no  order  of  this  Court  as  to  the  conduct  and  direction  the  attorney  to 

the  appellant, 
stating  that  the  notice  had  not  been  sent  with  the  appeft]>  cannot  be  received  as  such  notice,  which 
is  required  to  be  signed  by  the  appellant. 

b2 
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terday  granted  leave  to  extend  the  time  for  sending  the 
notice^  is  in  point. 

Tin  DAL,  C.  J. — In  that  case  the  64th  section  was  not 
brought  under  our  notice.  We  shall  probably  have  to 
review  that  decision. 

A  new  authority  has  been  conferred  upon  this  Court  by 
the  legislature ;  but  we  must  be  careful  not  to  appropriate 
more  jurisdiction  than  was  intended  to  be  given.  If 
indeed  the  case  stood  on  the  6^nd  section  alone,  it  is 
possible  we  might  have  held,  if  the  delay  were  justifiable, 
that  the  words  were  only  directory.  But  the  64th  section 
enacts,  that  "  no  appeal  shall  in  any  case,  except  where 
the  conduct  and  direction  of  the  appeal,  or  of  the  answer 
thereto,  shall  have  been  given  by  order  of  the  Court  of 
Common  Pleas,  or  of  any  judge  thereof,  to  any  person," — 
(an  exception  which  has  no  application  in  the  present 
instance), — ''  be  entertained  or  heard,  unless  notice  shall 
have  been  given  to  the  appellant  by  the  parties,  at  the  time 

of  the  appeal ;  the  power  therefore  of  making  such  an  order  was  reserved  to  the 
Court,  [hlaule,  J. — That  exception  applies  to  the  conduct  of  consolidated  ap- 
peals under  the  45lh  section  of  the  act.]  Assuming  that  to  be  so,  there  is  a 
proviso  at  the  end  of  the  64th  section,  that  if  it  shall  appear  to  the  Court  that  there 
has  not  been  reasonable  time  to  give  or  send  such  notice  in  any  case,  it  shall  be 
lawful  for  the  said  Court  to  postpone  the  hearing  of  the  appeal  in  such  case  as  to 
the  Court  shall  seem  meet.  [Maulc^  J. — That  refers  to  the  notice  to  the  respon- 
dent, which  is  required  to  be  given  ten  days  before  the  day  appointed  for  the  hear- 
ing of  the  appeal.  Tindal,  C.J. — It  clearly  means  the  last  mentioned  notice.  The 
notice  to  the  roaster  is  like  the  delivery  of  the  writ  of  error,  with  the  transcript 
of  the  record,  to  the  clerk  of  the  errors  of  the  Court  of  error,  which  is  necessary 
to  give  such  Court  jurisdiction.]  *  Then  the  62nd  section  does  not  require  the 
notice  to  be  und^r  th9  hand  of  the  appellant, — it  says  it  is  to  be  "  signed  by 
him  ',*'  but  a  signature  by  an  agent  would  be  sufficient  to  satisfy  this  provision  of 
the  act.  And  the  affidavit  upou  which  this  application  was  made  may  be  treated 
as  such  a  notice,  signed  by  the  agent  of  the  appellant.  ITindal,  C.  J.— I  cannot 
think  that  an  affidavit  by  an  attorney's  clerk  that  the  notice  had  not  arrived,  can 
be  considered  as  the  notice  which  the  appellant  is  required  to  give.  We  are 
bound  to  construe  our  jurisdiction  strictly.] 
The  appeal  was  consequently  struck  out  from  the  list. 

•  See  R.  O.  H. 4  W.  4,  r.  10  (Practice.) 
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and  in  the  manner  hereinbefore  mentioned  ;"  that  is,  within 
the  four  first  days  of  Michaelmas  term.  Now  these 
words  appear  to  me  to  be  so  express,  that  I  cannot  see 
how  their  operation  can  be  avoided.  Both  the  appeal 
and  the  notice  must  be  lodged  within  the  four  first  days. 

Upon  the  general  principle,  therefore,  that  the  Court 
ought  not  to  assume  jurisdiction,  as  well  as  upon  the  very 
words  of  the  act,  I  think  the  present  application  cannot  be 
granted. 

CoLTMAN,  Erskine  and  Maule,  JJ.  concurred. 


18W. 


AUTEY, 

App. 

TOFHAM, 

R«sp. 


Application  refused. 


WARWICKSHIRE. 

John  Webb Appellant. 

The  Overseers  of  Aston  juxta'\ 
Birmingham,  and  of  Birming-  >  Respondents. 


HAM 


Monday, 
rj^  Nov.  13. 

1  HIS  was  a  consolidated  appeal  under  s.  44  of  6  Vict,  in  an  appeal 

c.  xos^aj-  aion  of  a  revising 

barrister  the  ap- 
(a)  6  VicL  c.  18,  s.  44,  enacts,  "  that  if  it  shall  appear  to  any  revising  banister  pellant  is  en* 

that  the  validity  of  any  number  of  such  claiinx  or  objections  determined  by  him  titled  to  begin. 
at  aoy  court  as  aforesaid,  depends,  and  has  been  decided  by  him,  upon  the  same       Where  a  ma- 
poiDt  or  points  of  law,  and  the  parties,  or  any  of  them,  aggrieved  by  or  dissatis-  jf"^*gj  ^-   *fi,^ 
fied  with  his  decision  thereon,  shall  have  given  notice  of  an  intention  to  appeal  statement  of  a 
therefrom,  it  shall  in  such  cnse  be  lawful  for  the  said  barrister  to  declare  that  case,  the  Court 
the  appeals  against  such  decision  ought  to  be  consolidated,  and  the  said  barrister  ^^^^  ^^^  allow 
shall  in  such  case  state  in  writing  the  case  and  his  decision  thereon,  in  manner  ,    'fl^^^u 

hereinbefore  mentioned,  and  that  several  appeals  depend  upon  the  same  decision,  i\^q  consent  of 
and  ought  to  be  consolidated,  and  shall  read  such  statement  and  sign  the  the  parties. 
same,  as  hereinbefore  mentioned,  and  thereupon  it  shall  be  luwful  for  the  said  .    "here  a  case 
banister  to  name  any  {.ersoo  interested,  and  consenting,  for  and  on  behalf  of  jt*^!^^  ^ .   ^ 
himself  and  all  other  persons  in  like  manner  interested  in  such  appeals,  to  be  (under  6  Vict. 
the  appellant  or  respondent,  respectively,  in  such  consolidated  appeal,  and  to  c.  18,  s.  65.) 

in  order  that  it 
may  be  more  fully  stated,  it  is  to  be  returned  by  the  master  to  the  appellant,  and  by  him  trans* 
initted  to  the  barrister,  with  a  note  of  the  facts  to  be  supplied. 
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1843.  Mellor,  for  the  respondents,  claimed  the  right  to  begin ; 

^^~         and  compared  it  to  a  special  case  from  sessions. 
App.  TiNDAL,  C.  J. — In  that  case  the  party  who  seeks  to  set 

Overseen  of 

Aston,       aside  the  order  is  in  the  situation  of  a  party  shewing 
BiRHiNGUAM     cause  against  a  rule.    This  is  more  like  an  appeal  to  the 
^'P-         Privy  Council,  where  the  appellant  always  begins  (a). 

prosecute  or  answer  the  said  appeal  in  like  manner  as  any  appellant  or  respon- 
dent might  in  his  own  case,  under  the  provisions  of  this  act ;  and  the  person  so 
named  appellant  in  such  consolidated  appeal,  or  some  one  on  his  behalf,  shall,  at 
the  end  of  the  said  statement,  make  and  sign  a  declaration,  in  the  form  or  to  the 
effect  following,  (that  is  to  say)  "  I  for  myself  and  on  behalf  of  all  the  other 
"  persons  who  are  interested  as  appellants  in  this  matter,  and  whose  names  are 
"  hereunder  written,  do  appeal  against  this  decision  and  agree  to  prosecute  this 
**  appeal."  And  the  person  so  named  respondent  in  such  consolidated  appeal^ 
or  some  one  on  his  behalf,  shall  in  like  manner  make  and  sign  a  declaration  in 
writing,  in  the  form  or  to  the  effect  following,  (that  is  to  say)  "  I  for  myself  and 
"  on  behalf  of  all  the  other  persons  interested  as  respondents  in  this  matter,  and 
"  whose  names  are  hereunder  written,  do  agree  to  appear  and  answer  this  appeal." 
And  the  name,  and  where  necessary  the  particulars  of  the  qualification,  of  every 
party  intended  to  be  joined  in  such  consolidated  appeal  shall  be  written  under 
the  aforesaid  declaration  of  the  appellant  or  respondent  respectively,  to  which 
they  may  respectively  refer;  provided  always,  that  it  shall  be  lawful  for  the 
said  barrister,  if  necessary,  in  any  case  to  name  the  overseers  of  any  parish  or 
township,  or  the  town  clerk  of  any  city  or  borough,  to  be,  and  they  or  he  so 
named  shall  be,  the  respondents  dr  Respondent  in  such  consolidated  appeal, 
without  any  such  declaration  being  made  or  signed  by  them  or  him  as  herein- 
before mentioned." 

(a)  The  course  of  proceeding  on  a  case  from  sessions  is  as  follows; — the 
sessions  make  an  order  (of  cooviction  or  removal  as  the  case  may  be)  subject 
to  the  decision  of  the  Court  of  Queen's  Bench  upon  a  special  case,  which  is 
usually  drawn  up  by  the  counsel  on  each  side  and  settled  by  the  chairman  of  the 
sessions.  (This  appears  to  have  superseded  the  former  course  of  a  reference  to  a 
judge  of  assize :  See  Dickenson,  Quait.  Sess.  626.)  The  party  who  is  dissatisfied 
with  this  order  (who  may  be  considered  as  the  appellant)  obtains  a  certiorari  to 
bring  it  up  for  the  purpose  of  having  it  quashed ;  and  this  he  obtains  as  of 
course,  (Archb.  J.  P.  198),  i.  e.  on  the  signature  of  counsel ;  provided  the  appli- 
cation  be  made  within  six  months  of  the  order  (13  Geo.  2,  c.  18,  s.  5.)  The 
order  is  then  transmitted  to  the  Queen's  Bench  with  the  case  annexed.  When 
the  case  comes  on  for  hearing,  the  party  who  supports  the  order  is  first  heard, 
and  then  the  party  who  impeaches  it ;  and  there  is  no  reply. 

In  the  Privy  Council,  on  Colonial  Appeals,  the  course  of  proceeding  is  the 
same  as  in  the  House  of  I^rds  (Macqueen,  Prac.  H.  L.  and  Priv.  Coun.  p. 
717,)  viz.  the  appellant  commences  the  argument,  and,  after  the  respondent  has 
been  heard,  has  the  right  of  reply.  {Id,  207.)  In  the  Ecclesiastical  Courts  of 
Beview  the  respondent  opens.    (//>.  n.) 
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F.  Robinson^  for  the  appellant,  then  stated  the  case. — 
The  question  was  whether  the  lessee,  for  the  residue  of  a 
term  of  not  less  than  sixty  years,  of  several  houses  situ- 
ated in  a  borough, — one  of  them  being  of  sufficient  value 
to  confer  the  franchise  for  the  borough  (viz.  of  10/.  annual 
value)  and  the  others  being  also  coUeciively,  but  not  se- 
paratelyy  of  sufficient  value  for  that  purpose, — was  entitled 
to  be  registered  as  a  voter  for  the  county.  The  revising 
barrister  had  held  that  he  was  so  entitled. 

The  case,  however,  did  not  distinctly  state  that  the 
other  houses  were  collectively  of  sufficient  value  to  confer 
the  franchise  for  the  borough ;  nor  did  it  state  that  the 
party  had  been  in  possession  twelve  calendar  months  be- 
fore the  31st  of  last  July ;  but  the  learned  counsel  said  he 
was  prepared  to  admit  those  facts. 

TiNDAL,  C.  J. — I  think  the  revising  barrister  must  sup- 
ply those  facts  from  his  notes.  They  are  material  facts 
in  the  case,  and  we  cannot  take  the  admission  of  parties 
to  supply  them.  The  case  had  better  be  remitted  to  the 
revising  barrister  (a). 

(It  was  ultimately  determined  that  the  statement  of  the 
case  should  be  returned  by  the  master  to  the  appellant, 
and  that  it  should  be  remitted  by  him  to  the  revising 
barrister  with  a  note  of  the  facts  that  were  required  to  be 
supplied)  (b). 

(a)  6  Vict.  c.  18,  s.  65,  provides,  '*  that  if  the  said  Court  of  Common 
Pleas  shall  be  of  opinion  in  any  case  that  the  statement  of  the  matter  of  the 
appeal  is  not  sufficient  to  enable  them  to  give  judgment  in  law,  it  shall  bo 
lawful  for  the  said  Coutt  to  remit  the  said  statement  to  the  revising  barrister  by 
wbom  it  shall  have  been  signed,  in  order  that  the  case  may  be  more  fully 
suted." 

(ft)  Vide  post,  p.  21. 
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Monday, 
Nov.  13. 
In  an  appeal 
from  a  revising 
barrister,  the 
appellant  is  to 
deliver  copies 
of  the  case  to 
the  two  senior, 
and  the  respond- 
ent to  the  two 
junior  judges. 


BOROUGH  OF  BRADFORD. 

Allen Appellant. 

Waterhouse Respondent. 

JTlNDAL)  C.  J.^  when  this  case  was  called  on^  observed 
that  no  paper  books  had  been  delivered  to  the  judges ;  that 
the  same  practice  must  be  observed  with  regard  to  these 
appeals  as  was  done  in  special  cases;  and  that  the  appel- 
lant must  deliver  copies  of  the  case  to  the  two  senior,  and 
the  respondent  to  the  two  junior  judges. 
The  case  therefore  stood  over. 


Mondaif, 
Nov.  20. 

A  party  whose 
name  was  on  the 
list  of  freemen 
entitled  to  vote 
for  a  city,  as  "of 
the  paiish  of 
C,     served  a 
notice  of  objec- 
tion upon  an- 
olher  parly, 
signed  by  the 
objector,  in 
which  he  was 
described  "  of 
IT.  H.  on  the  list 
of  voters  for 
the  parish  of  C." 
Held,  that  such 
notice  was  inac- 
curate, although 
il  strictly  fol- 
lowed the  form 
given  in  6  Vict, 
c.  18,  sched.  15., 
given  by  parties 


CITY  OF  BRISTOL. 

TuDBALL Appellant. 

The  Town  Clerk  of  the  City  of  Bristol.  .  Respondent. 

CASE. 

William  TUDBALL  objected  to  the  name  of  John 
Jenkins  being  retained  in  the  list  of  the  freemen  entitled 
to  vote  in  the  election  of  members  for  the  said  city. 

Notice  of  objection  was  proved  to  have  been  duly  served, 
which  notice  was  signed  "  William  Tudball,  of  Hotwell 
Road,  on  the  list  of  voters  for  the  parish  of  Clifton." 

The  name  of  William  Tudball  was  not  upon  either  the 

householders'  or  freeholders'  list  of  voters  for  the  parish 

of  Clifton,  but  his  name  was  upon  the  alphabetical  'Mist 

of  the  fjccmcD  of  the  city  of  Bristol,"  and  there,  under 

the  letter  T.,  he  and  several  others  were  consecutively 

stated  as  "  all  of  the  parish  of  Clifton"  (a). 

(a)  The  list  was  sent  with  the  case  as  forming  part  thereof. 

(No.  11.)  inasmuch  as  that  form  was  only  applicable  to  notices  of  objection 
on  the  list  of  household  voters. 
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It  was  objected,  on  behalf  of  the  said  John  Jenkins,        1843. 
that  William  Tudball,  instead  of  stating  himself  in  the  ~  TudbalT" 
notice  to  be  on  the  list  of  voters  for  the  parish  of  Clifton,   „    ^pp-  .    , 

1,.         in         ,  1      ,.         no  Town  Clerk  of 

ought  to  have  stated  himself  to  be  on  the  list  of  freemen       Bristol, 
of  the  city  of  Bristol ;  and  we,  being  of  this  opinion,  de-  ^' 

cided  that  the  notice  was  insufficient,  and  did  not  require  y{J 
the  said   John  Jenkins  to  prove   his  qualification,   but 
retained  his  name  upon  the  said  list. 

^'(signed)        J.  T.        7„     .  .      „      . 

r^   r^   Tj-   J  Revising  Barristers. 
Cjt.  Cjr.  K.  3 

The  case  then  stated  that  the  revising  barristers  had 
come  to  the  same  decision  upon  similar  notices  served 
upon  seven  persons  in  the  list  of  freemen,  and  upon  forty- 
five  persons  in  the  lists  of  various  parishes ;  and  that  the 
barristers  ordered  all  these  cases  to  be  consolidated,  and 
that  the  town  clerk  of  the  city  of  Bristol  should  be  the 
respondent.     The  case  then  proceeded  thus: 

Should  the  Court  of  Common  Pleas  be  of  opinion  that 
the  notices  in  these  several  cases  were  insufficient,  then 
the  names  of  the  several  persons  so  objected  to  will  remain 
upon  the  register ;  but  if  the  Court  be  of  a  contrary  opi- 
nion, their  names  should  be  expunged  therefrom  (a). 

(Signed  as  above.) 

The  case  further  stated,  that  as  there  was  no  person 
who  engaged  for  the  respondents  to  appear  and  answer 
the  appeal,  the  names  of  such  respondents  would  in  such 
case  {sic)  have  been  written  under  such  engagement,  with 
true  particulars  of  their  qualifications  set  forth ;  the  bar- 
risters annexed  two  other  lists,  wherein  were  accurately 
set  forth  the  qualifications  opposite  to  each  name,  to  en- 
able the  master  of  the  Common  Pleas  to  give  distinct  and 

(a)  If  the  names  had  been  expunged,  it  might  have  been  a  great  hardsliip  / 
upon  the  parties,  if  (as  in  the  principal  case)  they  were  not  required  to  prove 
their  qualification,  which  they  might  have  been  able  to  do,  if  called  upon. 


10 


CASES  ON  APPEAL,  COMMON  PLEAS. 


1848. 

TUDBALL, 
App, 

TowD  Clerk  of 

Bristol, 

Keip. 


accurate  instructions  as  to  any  alterations  or  corrections 
that  the  Court  might  direct  to  be  made. 

(Signed  as  above.) 
Cocibum,  Q.  C,  for  the  appellant. — ^The  question  in 
this  case  depends  upon  the  construction  of  the  17th 
section  of  the  Registration  Act  (a),  and  of  the  sche- 
dules to  which  that  section  refers.  That  section  enactSi 
that  any  person  whose  name  is  inserted  in  any  list  of 
voters  for  a  borough,  may  object  to  any  other  person  as 
not  being  entitled  to  be  in  the  list;  and  it  then  requires 
notice  of  the  objection  to  be  given  to  the  overseers,  or  to 
the  town  clerk,  being  the  parties  making  out  the  list  of 
householders  or  freemen ;  this  notice  is  to  be  in  the  form 
numbered  (10)  in  schedule  B.(6),  or  to  the  lite  effect;  it 

(a)  6  Vict.  c.  18,  s.  17,  enacts,  **  that  every  person  whose  name  shall  have 
been  inserted  in  any  list  of  voters  for  any  city  or  borough  may  object  to  any 
other  person,  as  not  having  been  entitled,  on  the  last  day  of  July  next  preceding, 
to  have  bis  name  inserted  in  any  list  of  voters  for  the  same  city  or  borough  ; 
and  every  person  so  objecting  shall,  on  or  before  the  twenty^fifth  day  of  August 
in  that  year,  give  or  cause  to  be  given  a  notice,  according  to  the  form  numbered 
(10)  in  the  said  schedule  (B.),  or  to  the  like  effect,  to  the  overseers  who  shall 
have  made  out  the  list  in  which  the  name  of  the  person  so  objected  to  shall 
have  been  inserted ;  or  if  the  person  objected  to  shall  have  been  inserted  in  the 
list  of  freemen  of  any  city  or  borough,  except  the  city  of  London,  then  to  the 
town  clerk  of  such  city  or  borough :  and  every  person  so  objecting  shall  also 
give  or  cause  to  be  left  at  the  place  of  abode  of  the  person  objected  to,  as  stated 
in  the  said  list,  a  notice  according  to  the  form  numbered  (11)  in  the  said 
schedule  (B.);  and  every  notice  of  objection  shall  be  signed  by  the  person 
objecting." 

(6)  "  No.  10.  Notice  of  Objection. 

"  To  the  overseers  of  the  parish  [or  *  township']  of  ,  [or  *  to  the 

town  clerk  of  the  city,*  or  *  borough,'  of ,  or  otherwise,  at  the 

case  may  be,'\ 

"  I  hereby  give  you  notice,  that  I  object  to  the  name  of  being  retained 

in  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member  [or  '  members'] 

for  the  city  [or  *  borough']  of . 

"  Dated  this day  of . 

"  (Signed)        A.  B.  of  [place  of  abode'],  on  the  list  of 

voters  for  the  parish  of ." 

"  Note.— If  more  than  one  list  of  voters,  the  notice  of  objection  should 
specify  the  list  to  which  the  objection  refers ;  and  if  the  list  contains  two  or 
moie  persons  of  the  same  name,  the  notice  should  distingaish  the  person  in- 
tended to  be  objected  to." 
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farther  requires  notice  of  the  objection  to  be  given  to  the 
party  objected  to,  according  to  the  form  numbered  (11)  in 
the  same  schedule  (a). 

By  the  14tb  section  {b)y  the  town  clerks  are  required  to 
prepare  and  publish  a  list  of  freemen  of  the  city  or  bo- 
rough entitled  to  vote,  according  to  the  form  numbered  (6) 
in  the  same  schedule  (c),  together  with  the  respective 
places  of  their  abode. 

In  the  present  case  the  name  of  the  objector  was  in  the 

(a)  "  No.  11.  Form  ef  Notice  of  Objection  to  be  given  to  Partiet  objected  to, 
»  To  Mr. . 

"  I  hereby  give  you  notice,  that  I  object  to  yoor  oame  being  retained  on  the 
list  of  persons  entitled  to  vote  in  the  election  of  members  [or  *  a  member']  for 

the  city  [or  '  borough  *]  of . 

"  Dated  this day  of . 

"(Signed)        A.B.of  [p^eof  a^cN^tf],  on  the  listof 
voters  for  the  parish  of ." 

(b)  Sec.  14  enacts,  "  That  the  town  clerk  of  every  city  or  borough  shall,  on 
or  before  the  last  day  of  July  in  the  present  and  each  succeeding  year,  make 
out,  according  to  the  form  numbered  (6)  in  the  schedule  ( B.),  an  alphabetical 
list  of  all  the  freemen  of  such  city  or  borough  who  may  be  entitled  to  vote  in 
the  election  of  a  member  or  members  to  serve  in  any  future  parliament  for  such 
city  or  borough,  together  with  the  respective  places  of  their  abode,  and  shall 
sign  snch  list,  and  cause  copies  thereof  to  be  written  or  printed,  and  shall 
publish  the  said  list,  on  or  before  the  first  day  of  August  in  each  year,  and  shall 
likewise  keep  a  copy  thereof,  to  be  perused  by  any  person,  without  payment  of 
any  fee,  at  any  time  between  the  hours  of  ten  of  the  clock  in  the  forenoon  and 
four  of  the  clock  in  the  afternoon  of  any  day  except  Sunday,  during  the  first 
fourteen  days  after  such  lists  shall  have  been  published,  and  shall  deliver  copies 
thereof  to  all  persons  applying  for  the  same,  on  payment  of  a  price  for  each 
copy  after  the  rate  contained  in  the  table  numbered  (1)  in  the  schedule  (D.)  to 
this  act  annexed." 

(c)  "  No.  5.  List  of  Freemen  to  be  published  by  the  Town  Clerk. 

"  The  list  of  freemen  of  the  city  [or  •  borough ']  of ,  [or  *  of '] 

being  a  place  sharing  in  the  election  with  the  city  [or  *  borough ']  of  — , 
entitled  to  vote  in  the  election  of  a  member  [or  '  members']  for  the  said  city 
[or  •  borough ']. 


1843. 


Tl/DBALL, 

App. 

Town  Clerk  of 

BaiSTOL, 

Keep. 


Christian  Name  and  Surname  of  each 
Freeman  at  full  length. 


Place  of  his  Abode. 


12  CASES  ON  APPEAL,  COMMON  PLEAS. 

1843.  list  of  freemen,  and  he  was  therein  described  as  ^*of  the 
TuoBALL,  pariah  of  Clifton."  The  form  of  the  notice  in  schedule  B., 
T  ^ri*  k  f  ^^*  ^  ^'  requires  it  to  be  signed  "  A.  B.  of  (place  ofabode\ 
Bristol,  on  the  list  of  voters  for  the  parish  of  ■  ■  ."  Now  this 
^'  form  is  not  strictly  applicable  to  the  case  of  a  freeman, 
whose  name  is  not  inserted  in  the  list  of  voters  for  any 
particular  parish  in  a  city,  but  in  the  list  of  freemen  for 
the  whole  city;  but  it  is  to  be  remarked,  that  in  every 
other  case  where  a  notice  is  required  by  the  act,  and  the 
form  of  such  notice  is  given  in  the  schedule,  the  words 
'^or  to  the  like  effect"  are  introduced  in  the  enactment: 
these  words  are  in  the  very  section  under  consideration, 
(the  17th,)  with  reference  to  the  notice  to  be  given  to  the 
overseers  or  the  town  clerk ;  but  they  are  not  in  the  latter 
part  of  the  section,  which  requires  the  notice  to  be  given 
to  the  party  objected  to,  according  to  the  form  in  schedule 
B.  (No.  11.)  That  form  has  been  strictly  adhered  to, 
and  it  would  seem,  from  the  omission  of  the  qualifying 
words,  ''  or  to  the  like  efTect,"  it  was  the  intention  of  the 
legislature,  that  the  form  given  should  not  be  departed 
from.  [Maule,  J. — The  14th  section  requires  that  the 
places  of  abode  of  the  freemen  shall  be  given.  But  a 
freeman  entitled  to  vote  may  reside  within  seven  miles  of 
the  city  or  borough  (a) ;  and  consequently  it  is  not  neces- 
sary that  he  should  be  resident  within  any  parish  of  such 
city  or  borough.]  The  notice  of  objection  must  clearly 
state  the  place  of  abode  of  the  objector,  and  that  has 
been  complied  with ;  it  is  not  to  be  construed  with  the 
same  strictness  as  a  pleading ;  and  if  what  has  been  fur- 
ther stated  in  the  notice  was  not  necessary,  it  may  be  con- 
sidered as  surplusage ;  it  might  perhaps  have  been  omitted, 
but  its  insertion  will  not  vitiate  the  notice.  It  cannot  in 
any  way  prejudice  the  party  objected  to,  the  intention  of 
the  legislature  being  that  he  should  have  the  means  of 
(a)  See  2  Will.  4,  c.  45,  «.  32. 
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identifying  the  objector.  [Maule^  J. — The  intention  pro  • 
bably  was^  that  the  party  objected  to  might  know  whether 
the  objector  was  on  the  list  of  voters.  The  words  in 
question  in  this  notice  are  appHcable  to  parties  whose 
names  are  inserted  in  the  parisii  lists  ;  the  notice  cannot 
therefore  be  read  as  though  the  words  were  not  there. 
The  party  objected  to  is  in  fact  referred,  by  the  notice,  to 
the  list  of  parish  voters;  to  which,  if  he  wished  for  infor- 
mation as  to  the  objector,  he  would  look ;  but  he  would  not 
find  the  name  there,  and  might  therefore  be  misled.]  It  is 
submitted  that  at  most  it  can  only  be  said  that  the  objector 
has  made  a  statement  in  his  notice  which  he  was  not  re- 
quired to  make ;  still  his  having  done  so  ought  not  to  pre* 
judice  bis  right  to  object. 


1843. 


TUDBALL, 

App, 

Town  Clerk  of 

Bristol, 

Bt$p, 


Austin,  Q.  C,  for  the  respondent,  was  stopped  by  the 
Court. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  is  a  misde- 
scription of  the  party  objecting.  He  has  followed  the 
form  given  in  schedule  B.  (No.  II),  more  closely  than  he 
need  have  done ;  and  by  so  doing  he  would  either  mislead 
the  party  objected  to,  or  throw  upon  him  a  greater  diffi- 
culty, in  the  examination  of  diflferent  Hsts  (a),  than  the 
act  of  parliament  has  imposed  upon  him.  I  think  the 
notice  of  objection  was  of  no_ayail,  and  that  the  party  ob- 
jected to  was  not  called  upon  to  make  out  his  qualification « 


Per  Curiam, 


Decision  affirmed. 


(a)  By  G  Vict  c.  18,  s.  23,  the  Oferscers  of  every  parish,  in  a  cily  or  bo- 
rough, are  to  publish  their  list  (of  householders)  by  placing  it  on  all  the  churches 
and  public  chapels  in  their  parish ;  the  town  clerk  is  to  publish  his  list  (of 
freemen)  by  fixing  it  on  the  town- hall. 
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184S. 


Monday, 
Nov,  20. 

A  cowhouse  or 
stable,  being  a 
substantial 
building,  suit- 
able for  the  pur- 
pose for  which 
It  was  erected, 
and  convenient- 
It  placed  for 
the  occupation 
of  a  party's 
land,  is  a  baild- 
ing,  within  2  W. 
4,  c  45,  s.  27, 
the  occupation 
of  which  is  suffi- 
cient to  confer 
the  franchise. 

Upon  the  re- 
versal of  a  de- 
cision of  a  re- 
vising barrister, 
(whereby  the 
name  of  a  voter 
had  been  ex- 
punged,) there 
IS  no  necessity 
for  any  formal 
order  for  the 
alteration  of  tlie 
register,  under 
6  VicU  c.  18, 
S.67. 


BOROUGH  OF  WENLOCK. 

John  Peels Appellant 

Humphrey  Hinton Respondent. 

CASE. 

In  the  lists  of  persons  claitning  to  vote  in  the  election 
of  members  for  the  borough  of  Wenlpck,  in  respect  of 
property  situate  within  the  said  borough  on  the  31st  day 
of  July,  1843,  appears  the  following  entry,  namely, 


Name. 

Place  of  abode. 

Nature  of 
Qualification. 

Where  situate. 

Thomas  Charlton 
Whitmore. 

Beckbury  Brook. 

Building  and  land. 

Beckbury  Brook. 

The  said  Thomas  Charlton  Whitmore  was  duly  ob- 
jected to  by  William  Hedford,  and  appeared  in  support 
of  his  vote ;  and  having  proved  that  he  was  in  all  other 
respects  a  duly  qualified  voter  for  the  said  borough,  the 
only  question  was,  whether  the  building  for  which  he 
claimed  to  vote  was  sufficient  within  the  statute.  The 
building,  to  which  the  objection  applied,  consisted  of  a 
cowhouse,  or  stable,  substantially  built  of  stone,  the  roof 
of  which  was  tiled,  having  a  door  with  a  lock  and  key.  It 
was  proved  also,  that  the  building  was  substantial  and 
suitable  for  the  purpose  for  which  it  was  erected  and  used, 
and  conveniently  placed  for  the  occupation  of  the  claimant's 
land. 

The  case  then  stated  that,  after  hearing  arguments  on 
both  sides,  the  revising  barrister  decided  that  the  building 
was  not  one  to  which  the  words  "  other  building"  in  2  W. 
4,  c.  45,  s.  S7,  would  apply,  and  expunged  the  name  of 
the  voter,  which  was  to  be  restored,  if  the  Court  of  Com- 
mon Pleas  were  of  opinion  that  the  building  was  such  as 
entitled  the  claimant  to  vote. 
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The  case  of  another  party  claiming  to  vote  in  respect  1843. 

of  the  occupation  of  a  stable  and  land  within  the  said  Psvlx 

boroagh^  was  consolidated  with  the  above  case.  ^pP' 

(Signed)  T.  G.  P.,  Revising  Barrister.  Rnp.  * 

Austin^  Q.  C,  for  the  appellant,  was  stopped  by  the 
Court. 

Mannings  Serjt.  for  the  respondent.  The  case  entirely 
depends  upon  the  construction  of  the  first  part  of  the  27th 
section  of  the  Reform  Act  (a),  whereby  the  right  of  voting, 
in  cities  and  boroughs,  is  conferred  on  the  occupier  of ''any 
bouse,  warehouse,  counting-house,  shop  or  other  building, 
being  either  separately,  or  jointly  with  any  land,  within 
such  city  &c.,  occupied  therewith  by  him,  &c.  of  the  value 
of  not  less  than  lOZ.  per  annum."  The  question  is,  whe- 
ther the  building  mentioned  in  the  case  is  such  a  building 
as  was  contemplated  in  that  section.  If  the  Court  should 
think,  contrary  to  the  opinion  of  the  revising  barrister, 
that  the  building  in  question  is  such  a  one  as  was  intended 
by  the  act,  the  party  will  be  entitled  to  vote  for  the  bo- 
rough; but  if  they  should  come  to  a  different  conclusion, 
the  party  will  not  be  disfranchised  thereby,  as  if  the 
building  is  considered  auxiliary  to  the  land  in  the  occu- 
pation of  the  party,  it  will  entitle  him  to  a  vote  for  the 
county  {h).  The  claim  however,  in  this  case,  is  in  respect 
of  a  qualification  for  a  borough ;  the  ancient  qualification 
in  which  was  the  occupation  of  a  burgage  tenement  (e)* 

It  is  submitted  that  the  ''  other  building"  contemplated 
by  the  S7th  section  must  be  ejusdem  generis  as  those  that 
are  previously  mentioned.  The  rule  adopted  in  the  con- 
struction of  all  statutes,  is,  as  laid  down  by  the  Court  in 
Sandiman  v.  Breach  {d),  that  where  general  words  follow 

C«)  2  W.  4,  c.  45. 

(6)  See  2  W.  4,  c.  46,  m.  20,  24, 25. 

(c)  See  DoumUm  case,  1  Doug.  £1.  Ca.217  ;  1  Lud.  178;  Heyw.  Bo.  276. 

(a)  7  B.  &  C.  96, 100;  S.  C.  9  D.  &  R.  796. 
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1843.  particular  ones,  they  are  to  be  construed  as  applicable  to 
Peeli,  persons  or  things  of  the  same  kind ;  Kitchen  v,  Shaw  (a)  is 
^/PP'         to  the  same  effect.     Now  the  particular  words  in  this  sec- 

HlNTON 

Hesp. '  tion  comprise  dwelling-houses  and  commercial  buildings^  or 
buildings  used  for  the  purposes  of  trade;  a  brew-house  or 
a  malt-house  would  probably  be  considered  ejusdem  generis 
as  a  '^warehouse,  counting-house  or  shop."  But  this  cow- 
house or  stable  appears  to  have  been  erected  for  the  pur- 
pose of  being  enjoyed  in  conjunction  with  the  land ;  for 
the  case  states  that  it  '^  was  conveniently  placed  for  the 
occupation  of  the  claimant's  land/'  [Maule,  J. — As  I  con- 
strue the  case,  the  building  was  not  only  convenient  for 
the  occupation  of  the  land,  but  also  "  suitable  for  the  pur- 
pose for  which  it  was  erected,"  that  is,  as  a  cowhouse 
or  stable.  Would  it  be  contended  that  a  building  used 
by  a  cow-keeper  or  livery  stable-keeper  in  London,  if  of 
sufficient  value,  would  not  confer  the  franchise?]  The 
keeping  of  a  livery  stable  is  a  trade.  [  Tindal,  C.  J. — That 
may  be  doubtful.  Although  it  does  not  seem  to  have 
been  considered  necessary  to  introduce  the  mention  of  the 
business  in  the  last  bankrupt  act  (6).] 

(Tlie  learned  Serjeant  referred  to  SewelPs  case  (c),  in 
which  he  himself,  as  a  revising  barrister,  bad  admitted  a 
party  to  be  registered  in  respect  of  a  somewhat  similar 
building,  viz.  a  tool  house  {d) ;  but  he  stated  that  he  did  so 

(a)  6  A.  fit  E.  729. 

{b)  6  Geo.  4,  c.  16;  see  s.  2.  See  Marl'ni  v.  Nightingale,  3  Bing.  421}  11 
Moore,  305  -,  Cannan  v.  Denew,  10  Bing.  292;  3  Moore  &  Scott,  761. 

(c)  Manning's  Proceedings  in  Courts  of  Revision,  1836,  pp.  150,  154. 

(d)  The  building  in  that  case  was  described  as  a  tool  house,  used  for  keeping 
tools,  vegetables  and  fruit ;  worth,  with  the  garden  in  which  it  stood,  more 
than  £10  per  annum.  I1ie  tool-house  was  about  eight  feet  square,  built  in  a 
corner  of  tlie  garden,  the  two  brick  walls  of  which,  raised  one  foot  aud  a  half 
for  the  purpose,  formed  the  north  and  west  sides  of  the  building,  plates  being  let 
jnto  the  wall.  The  rest  of  the  building,  whicli  was  of  wood,  had  a  circulai 
front,  a  door,  lock  and  key,  a  pebble-paved  floor  and  thatched  roof.  It  was 
admitted  by  the  occupier  that  the  building  was  merely  tubsenrient  to  the  garden. 
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in  compliance  with  the  decisions  of  other  revising  barris-        1843. 
ters,  but  against  his  own  conviction.)  Vm^ 

TiNDAL,  C.  J. — It  appears  to  me  that  the  word  ** build-  lUtp.' 
ing"  in  the  ^Tth  section  of  the  Reform  Act  is  satisfied  by 
the  building,  described  in  this  case  as  *'  a  cowhouse  or 
stable."  It  is  true  the  passage  in  the  section  begins  with 
the  enumeration  of  **  house,  warehouse,  countinghouse 
and  shop  ;'*  and  when  we  are  told  that  the  ''other  building,'* 
which  follows  these  words,  must  be  ejusdem  generis  with 
those  that  precede  it,  I  am  far  from  thinking  that  the 
bailding  under  consideration  is  not  ejusdem  generis.  There 
may,  undoubtedly,  be  buildings  which  would  not  come 
within  the  scope  of  the  act ;  a  bridge  may,  in  one  sense 
of  the  word,  be  called  a  building,  but  it  would  certainly 
not  be  ejusdem  generis  with  the  buildings  enumerated  in 
the  statute;  so  a  drain  made  for  agricultural  purposes 
might  be  called  a  building,  but  it  is  not  of  the  same  kind 
as  those  previously  mentioned. 

If  we  were  to  put  a  different  construction  on  the  act, 
many  other  buildings  would  be  excluded,  such  as  a  room 
built  up  for  the  purpose  of  obtaining  a  prospect;  or  a 
dairy  standing  detached  from  other  buildings;  which  I 
should  consider  would  be  included  under  the  general 
tenn  *'  building." 

I  think  the  revising  barrister  was  wrong  in  the  conclu- 
sion at  which  he  arrived,  and  that  the  appeal  must  be 
allowed. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  building 
in  question  is  one  that  may  very  properly  be  occupied 
with  land ;  but  I  do  not  think  it  is  thereby  excluded  from 
the  operation  of  the  act,  which  does  not  seem  to  me  to  be 
80  restricted  as  has  been  contended  for.  It  appears  to  me 
that  the  act  includes  all  buildings  constructed  for  the 

VOL.  I. — B.  A.  C 
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184S.       purposes  of  dwelling  or  business ;  and  agriculture  is  cer- 
Pjj^j^        tainly  a  business. 

App. 

Rsqt. '  ErskinB}  J. — I  am  of  the  same  opinion.     There  is  no- 

thing in  the  act  to  limit  the  word  ''  building*'  to  one  used 
for  the  purposes  of  trade.  A  '^  house"  may  be  used  for 
trade^  or  for  habitation.  Even  if  the  word  were  so  limited^ 
there  is  nothing  in  this  case  to  exclude  the  building  under 
consideration.  A  cowhouse  or  a  stable  may  be  employed 
for  the  purposes  of  trade.  I  think  the  building  mentioned 
in  this  case  is  ejusdem  generis  with  those  specified  in  the 
act.  A  building  may  be  erected  and  used  for  the  pur- 
poses of  a  reading-room — that  is  neither  for  trade  or  ha- 
bitation— but  that  wouldi  I  think,  be  sufficient  to  confer 
the  franchise. 

Maule^  J. — I  agree  that  the  word  '^  building''  in  this 
act  of  parliament  is  not  to  be  construed  in  its  largest 
sense ;  but  that  it  must  be  restricted  by  the  words  in  the 
company  of  which  it  is  found ;  and  therefore  such  build- 
ings as  the  Lord  Chief  Justice  has  referred  to  would 
be  excluded  from  the  act.  So  a  wall  inclosing  a  large 
space  of  ground  might  be  a  building  worth  <£10  a  year^ 
but  which  would  not  confer  the  franchise.  It  is  said  that 
the  buildings  specified  in  the  act  are  such  as  are  generally 
used  for  trade ;  but  it  does  not  follow  that  the  act  is  li- 
mited to  buildings  erected  for  that  purpose.  The  build- 
ing in  question,  if  goods  were  stored  in  it,  might  become 
a  warehouse ;  or,  if  they  were  sold  there,  it  might  be  a 
shop.  I  entertain  no  doubt  about  the  case,  that  this 
building  is  sufficient  within  the  S7th  section  of  the  act. 

Decision  reversed,  (a) 

(a)  Borough  of  Ludlow. 

Peele Appellant, 

DowNBS RetpondmU 

The  building  in  this  case  was  described  as  r  stable  substantially  built  of 
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AtuHn^  Q.  C,  applied  to  the  Court  that  they  would       1843. 


order  the  register  to  be  altered,  by  the  insertion  of  the       p^^^ 
claimant's  name,  under  the  67th  section  of  the  Registra-      ^^vp- 

UXNTOK, 

tion  Act.  (a)  iUip. 


TiNDALf  C.  J.— That  will  be  done  of  course.  There  is 
no  necessity  for  any  formal  order  on  the  subject. 

i 

itoiie,  the  roof  of  which  was  tiled,  and  the  door  of  which  had  a  lock ;  and  u 
I  coDTeoiently  placed  for  the  occupation  of  the  claimant'!  landa. 

I  Coekbum,  Q.  C.  for  the  appellant. 

BoBovoH  OP  Bbidonorth. 

Pbbls AffUamU 

WiLUAMS BMpondtnt. 

This  wai  a  consolidated  appeal.  The  buildings  in  the  case  were  severally 
deioibed  as  a  stable  and  cowhouse,  substantially  built  with  foundations  and 
walls  of  brick  or  stone,  the  roofs  of  which  were  tiled,  and  the  doors  of  which  had 
locks,  and  that  they  were  conveniently  placed  for  the  occupation  of  the  claim- 
ants' lands. 

W,  H.  Cook$  for  the  appellant. 

In  both  these  cases  (which  were  decided  by  the  same  revising  barristeis),  the 
eounsel  for  the  appellant  admitted  that  they  could  not  distinguish  them  from  the 
principal  case. 

(a)  6  Vict  c.  18,  s.  67 ;  "  whenever,  by  any  judgment  or  order  of  the  said 
Court,  any  decision  or  order  of  any  revising  barrister  shall  be  reversed  or  altered, 
so  as  to  require  any  alteration  or  correction  of  the  register  of  voters  for  any 
county,  or  far  any  city  or  borough,  notice  of  the  said  judgment  or  order  of  the 
said  Court  shall  be  forthwith  given  by  the  said  Court  to  the  sheriff  or  returning 
officer,  as  the  case  may  be,  having  the  custody  of  such  register,  and  the  said 
notice  shall  be  in  writing  under  the  hand  of  one  of  the  masters  of  the  said  Court, 
and  shall  specify  exactly  every  alteration  or  correction  to  be  made  in  pursuance 
of  tbe  said  judgment  or  order  in  the  said  register ;  and  such  sheriff  or  returning 
officer  respectively  shall,  upon  the  receipt  of  the  said  notice^  alter  or  correct  the 
said  rei^ster  accordingly,  and  shall  sign  his  name  against  every  such  alteration 
or  correction  in  the  said  register,  and  shall  safely  keep>  and  hand  over  to  his 
successors,  every  such  notice  received  by  him  from  the  said  Court  as  aforesaidt 
tc^ther  with  the  said  register." 


c2 
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1843. 

NORTHERN  DIVISION  OF  THE  COUNTY  OF 

WARWICK. 

John  Webb     Appellant. 

Overseers  of  the  parishes  of  Aston  ^ 
juxta  BiRMiNOHAM  and  of  Bir-  >  Respondents. 

Thursday,  MINGHAM 1 

Nov.  23.  '^ 

A  i^of^    William  HICKMAN,  of  LitchHeld  Terrace,  Aston 

veralDouies(all  ^  \  .  •  i    i 

situated  within  Road,  Birmingham,  was  objected  to  as  not  being  entitled 

the  residueofa  ^<>  have  his  name  retained  upon  the  list  of  voters  for  the 

thana'xt^^Vm  "o^'^^®'"  division  of  the  county  of  Warwick,  in  respect  of 

if  entitled  to  property  situate  within  the  parish  of  Aston  juxta  Bir- 

county  (under  mingham.   The  revising  barrister  retained  the  name  upon 

•.  20,*th^ough  ^h®  ^*^'»  subject  to  the  opinion  of  the  Court  of  Common 

one  of  such  Pleas  upon  the  following 

houses  IS  of  suf-  ^  ^ 

ficient  value  CASE. 

(102.  per  an- 
num), to  confer       William  Hickman  was  the  lessee  of  a  term  originally 

borough  (under  executed  for  ninety-nine  years,  of  which  three  years  had 

the'remMoinR     expired.    The  lease  comprised  several  houses,  the  aggre- 

houses  are  each  gate  annual  value  of  which  was  220/.    All  the  property 

of  less  than  10/.  ^         .  .  ^.       ,  •  i^      i.  a  .  ^.      .     K 

annual  value,  was  Situate  witbm  the  parish  of  Aston  juxta  Birmmgham, 
of  more!^**^  and  also  within  the  borough  of  Birmingham.  One  house 
was  worth  more  than  10/.  a  year,  and  the  remainder  were 
respectively  worth  less  than  10/.  a  year  (a).  Each  house 
was  occupied  by  a  distinct  tenant,  and  in  no  case  was  any 
land  occupied  jointly  with  a  house. 

The  particulars  of  the  qualification  were  stated  to  be 
'^  lease  of  houses  and  buildings  for  years."  Hickman  was 
examined,  and  stated  that  he  relied  upon  those  which 
individually  would  be  worth  less  than  10/.  a  year,  but 
collectively  were  worth  more  than  that  amount.  It  was 
contended,  on  the  part  of  the  objector,  that  under  2  W. 
4f,  c.  45,  s.  25,  William  Hickman  had  no  right  to  a  county 

(a)  Vide  ante,  p.  5;  post,  p.  21. 
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votci  because  one  of  the  houses  comprised  in  the  lease       1843. 
was  of  sufficient  annual  value  to  confer  upon  the  occupier        Yfm, 
a  Yote  for  the  borough  of  Birmingham ;  that  the  county         ^pp-    ^ 
vote  was  given  in  respect  of  the  estate  and  interest  which       Anon 
WiUiam  Hickman  had  as  lessee;  that  he  was. seised,  not  birminoham, 
properly  of  the  land,  but  of  the  term  of  years,  which  is  the        *^" 
estate  and  interest  that  passeth  for  that  time ;  that  the 
term  of  years  was  an  entirety  extending  over  the  whole 
property  comprised  in  the  lease,  and  inasmuch  as  it  com- 
prehended the  house  of  10/.  annual  value,  the  same  came 
within  sect.  25  of  the  act. 

The  revising  barrister  held,  that  as  it  is  said  in  sect.  20 
of  the  act,  '*  Every  person  who  shall  be  entitled  as  lessee 
to  any  lands  for  the  unexpired  residue  of  any  term,  &c." 
the  word  ^  term"  was  used  in  its  popular  sense  as  appli- 
cable to  '^  time,"  rather  than  in  its  legal  sense  ;  and  the 
more  so  as  the  word  "  term"  is  not  used  in  sect.  25,  and 
that  the  claim  here  was  for  property  to  which  ''he  is 
entitled  as  lessee  for  the  term"  (or  time),  and  which  does 
not  confer  a  vote  for  the  borough,  and  which,  therefore, 
does  not  disqualify  him  from  being  upon  the  county  register. 
(Signed)  J.  D.  B.,  Revising  Barrister. 

The  case  then  stated  that  the  claims  of  five  other  par- 
ties depended  upon  the  same  question,  and  they  were 
consolidated  with  the  case  of  Hickman ;  and  the  Over- 
seers of  Aston  Juxia  Birmingham  and  of  Birmingham 
were  named  respondents. 

(Signed  as  above.) 

(The  Court  having  been  of  opinion  that  the  case  was 
insufficiently  stated  in  some  respects,  ordered  it  to  be 
remitted  to  the  revising  barrister  to  be  more  fully  stated  (a), 
and  an  amended  statement  was  thereupon  returned  as 
follows :) 

After  reciting  that  the  statement  of  the  matter  of  the 
(a)  Vide  antei  p.  6i 
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1843.       appeal  had  been  remitted  to  him  to  be  more  fully  stated 
y^tsB,       on  these  points,  that  is  to  say, 
Ofe^n  of        *^'»  whether  the  residue  of  the  houses  respectively 
Aston        Under  10/L  were  proved  to  be  together  of  the  value  of  10/. 
BuuuifGHAK,  dear: 

^^*  Secondly,  whether  it  was  proved  that  the  claimant  had 

been  in  possession  twelve  calendar  months  prior  to  the 
last  day  of  July  preceding  : 

The  revising  barrister  found  that  the  residue  of  the 
houses  respectively  under  10/.  were  proved  to  be  together 
of  the  clear  yearly  value  of  not  less  than  10/.  over  and 
above  all  rents  and  charges  payable  out  of  and  in  respect 
of  the  same: 

And  that  the  said  William  Hickman  had  been  in  receipt 
of  the  rents  and  profits  thereof  to  his  own  use  for  twelve 
calendar  months  previous  to  the  last  day  of  July  preceding. 

(Signed  as  above.) 

F.  Robifison  for  the  appellant.— The  question  in  this 
case  is  whether  a  lessee  of  several  houses,  all  situated 
within  a  borough,  for  the  residue  of  a  term  of  not  less 
than  sixty  years,  is  entitled  to  vote  for  the  county,  where 
one  of  these  houses  is  of  sufficient  value  to  give  a  vote  for 
the  borough,  the  remaining  houses  being  each  of  less  than 
10/.  annual  value,  but  collectively  of  more,  over  and  above 
all  rents  and  charges. 

By  the  SOth  sect,  of  the  Reform  Act  (a)  the  right  of 

(a)  2  W.  4,  c.  46,  s.  20,  enactt, "  that  every  male  person  of  fall  age,  and  not 
sabject  to  any  legal  incapacity,  who  shall  be  entitled,  either  as  lessee  or  assignee, 
to  any  lands  or  tenements,  whether  of  freehold  or  of  any  other  tenare  whatever, 
for  the  unexpired  residue,  whatever  it  may  be,  of  any  term  originally  created 
for  a  period  of  not  less  than  sixty  years  (whether  determinable  on  a  life  or  lives 
or  not),  of  the  clear  yearly  value  of  not  less  than  10/.  over  and  above  all  rents 
and  charges  payable  out  of  or  in  respect  of  the  same  $  or  for  the  unexpired 
residue,  whatever  it  may  be,  of  any  term  originally  created  for  a  period  of  not 
less  than  twenty  years  (whether  determinable  on  a  life  or  lives,  or  not),  of  the 
clear  yearly  vslue  of  not  less  than  501.  over  and  above  all  rents  and  charges 
payable  out  of  or  in  respect  of  the  same ;  or  who  shall  occupy  as  tenant  any 
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▼oting  is  conferred  upon  persons  entitled,  whether  as       1843. 
lessees  or  assignees,  to  any  lands  or  tenements  for  the       yftm, 
unexpired  residue  of  any  term  of  not  less  than  60  years    q^^;,  ^^ 
of  the  annual  value  of  10/.  over  and  above  all  rents  and        Aston 
charges.    If  that  section  stood  alone  the  present  claimant  BiftMiMOHAM, 
would  undoubtedly  be  entitled  to  vote ;  but  by  the  i86th        ^^' 
sect,  (a)  it  is  enacted  that  no  person  shall  vote  for  a 
county  *'  in  respect  of  his  estate  or  interest  as  such  lessee 
or  assignee,  &c.,  in  any  house,  &c.,  such  house,  &c., 
being  of  such  value  as  would,  according  to  the  provisions 
hereinafter  contained  (6),  confer  on  him  or  on  any  other 
person  the  right  of  voting  for  any  city  or  borough,"  &c. 
And  it  is  submitted,  that  inasmuch  as  the  claimant  in  this 
case  has  clearly  such  an  estate  or  interest  as  lessee  in  a 
bouse  as  would  confer  on  the  occupier  thereof  the  right  of 
voting  for  the  borough,  he  is  excluded  from  voting  for  the 
county  in  respect  of  the  residue  of  the  property,  the  whole 
of  which  is  held  by  him  for  the  same  term. 
It  is  to  be  regretted  that  the  legislature  did  not  settle 

lands  or  tenements  for  which  he  shall  be  boD&  fide  liable  to  a  yearly  rent  of  not 
less  than  50/.,  shall  be  entitled  to  vote  in  the  election  of  a  knight  or  knights  of 
tbe  shire  to  serve  in  any  fatare  parliament  for  the  county,  or  for  the  riding,  parts 
or  division  of  the  comity,  in^hich  such  lands  or  tenements  shall  be  respectively 
ntuate.  Provided  always,  that  no  person,  being  only  a  sub-lessee,  or  the 
assignee  of  any  under-lease,  shall  have  a  right  to  vote  in  such  election  in  respect 
of  any  auch  term  of  sixty  years,  or  twenty  years,  as  aforesaid,  unless  be  shall  be 
in  the  actual  occupation  of  the  premises." 

(a)  2  W.  4,  c.  45,  s.  25 ;  "  notwithstanding  any  thing  heieinbefore  contained, 
no  person  shaU  be  entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the 
slure  to  aerve  in  any  future  parliament,  in  respect  of  his  estate  or  interest  as  a 
copyholder  or  customary  tenant,  or  tenant  in  ancient  demesne,  holding  by  copy 
of  court  roll,  or  as  such  lessee  or  assignee,  or  as  such  tenant  and  occupier  as 
aforesaid,  in  any  house,  warehouse,  counting-house,  shop  or  other  building,  or 
in  any  land  occupied  together  with  a  house,  &c.,  such  house,  &c.,  being  either 
separately  or  jointly  with  the  land  so  occupied  therewith,  of  such  value  as  would, 
according  to  the  provisions  hereinafter  contained,  confer  on  him  or  on  any  other 
person  the  right  of  voting  for  any  city  or  borough,  whether  he  or  any  other  per- 
son ahall  or  shall  not  have  actually  acquired  the  right  to  vote  for  such  city  or 
borough  in  respect  thereof." 

(&)See8ect.27. 
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1843.       this  question,  which  has  given  rise  to  some  difference  of 

Webb,        Opinion.    It  may  be  stated  as  matter  of  history,  that  it 
OverMen  of    ^^  clearly  the  intention  of  those  who  framed  the  act  that 

Aston        lessees  in  the  situation  of  the  present  party  should  be  ex- 
BiRMXKOHAM,   cluded  from  voting  for  counties ;  and  that  the  question  has 

^^'         arisen  both  in  and  out  of  Parliament ;  the  better  opinion 
appearing  to  be  that,  by  the  words  of  the  act,  such  exclu- 
sion had  been  effectuated.     In  Mr.  Elliott's  work,  "On 
the  Qualification  and  Registration  of  Electors,"  is  the 
following  passage  (a) : — "  It  has  been  said  that  it  was  the 
intention  of  the  framers  of  the  Reform  Act  to  prevent  a 
leaseholder,  for  any  term  of  years,  of  premises  situate 
within  a  borough,  from  voting,  in  respect  of  such  lease,  for 
a  county,  if  any  part  of  the  property  comprised  in  the  lease 
would  confer  the  right  of  voting  for  the  borough,  and  this 
probably  was  so.     In  the  debate  on  the  Reform  Bill 
(Mirror  of  Parliament,  24th  May,  1832),  Lord  Brougham 
said, '  The  25th  section  deals  with  the  right  now  conferred 
for  the  first  time,  viz.  copyholders  who  hitherto  had  no 
right,  and  leaseholders  who  now  acquire  it  for  the  first 
time ;  accordingly  they  are  deprived  of  the  right  of  voting 
for  the  county  in  respect  of  property  in  the  borough,  or 
rather  they  have  it  not ;  this  25th  clause  prevents  them 
from  acquiring  it.' — See  also  the  debate  on  an  explanatory 
clause,  moved  by  Sir  James  Graham,  on  the  22nd  June, 
1836.  It  has,  however,  been  contended,  upon  the  wording 
of  this  section,  that  a  double  right  of  voting  in  respect  of 
property  comprised  in  one  lease  may  be  created  thus,  and 
that  the  practice  exists  in  large  boroughs  to  some  extent : 
A.  B.  is  the  lessee  of  a  term  for  ninety-nine  years  of  a 
piece  of  land  within  a  borough,   on  which   has  been 
erected  a  house  and  two  other  separate  buildings;  the 
house  is  occupied  by  himself,  and  being  of  the  annual 
value  of  10/.,  gives  him  a  right  to  vote  for  the  borough ; 

(a)  p.  135, 2nd  edit. 


MICHAELMAS  TERM,  VII  VICT.  35 

the  two  Other  buildings,  separately  of  less  value  than  10/.,        1848. 
are  let  to  two  different  tenants ;  the  rent  of  the  two  toge-        Webb, 
ther  amounts  to  more  than  lOZ.     Upon  these  facts  it  is    oveneenof 
said  that  the  original  leaseholder  has  also  a  right  to  vote       ^'^^ 
for  the  county  in  respect  of  his  interest  in  these  latter   Bikkinoham, 
buildings,  being  of  the  annual  value  of  10/.,  but  not  occu-         ^' 
pied  in  such  a  manner  as  would  confer  on  any  one  the 
right  of  voting  for  the  borough.     It  does  not  appear  at  all 
clear  that  this  would  be  the  proper  construction  of  this 
clause ;  at  all  events  it  cannot  be  a  point  of  much  practical 
importance." 

Debates  in  Parliament  cannot  of  course  be  referred  to 
for  the  purpose  of  giving  the  appellant  a  legal  locus 
standi  in  the  Court;  but  it  will  be  sufficient  to  argue  the 
case  upon  the  words  of  the  statute.  It  is  submitted  that 
the  franchise  is  thereby  conferred  upon  a  party  in  respect 
of  the  estate  or  interest  which  he  has,  as  representing  the 
ierm,in  the  legal  sense  of  that  word  ;  and  that  the  revising 
barrister  is  wrong  in  supposing  the  word  *'  term"  is  used 
in  its  popular  sense,  as  applicable  to  time.  The  word  is 
used  in  the  act  as  representing  an  estate  well  known  to 
the  law.  In  Co.  Litt.  (a)  the  following  definition  of  a 
term  is  given :  '*  Terminus^  in  the  understanding  of  the 
law,  doth  not  only  signify  the  limits  and  limitation  of  time ; 
but  also  the  estate  and  interest  that  passeth  for  that  time. 
As  if  a  man  make  a  lease  for  twenty-one  years,  and  after 
make  a  lease  to  begin,  a  fine  ei  expiratione  pradicii 
termini  21  annorum  dimuH ;  and  after  the  first  lease 
is  surrendered,  the  second  lease  shall  begin  presently; 
but  if  it  had  been  to  begin  post  finem  et  expiraiionem 
pradictorum  2\  annorum^  in  that  case  although  the  first 
term  had  been  surrendered,  yet  the  second  lease  should 
not  begin  till  after  the  twenty-one  years  be  ended  by 
effluxion  of  time,  and  so  note  the  diversity  between  the 
term  for  twenty-one  years,  and  twenty-one  years/'    And 
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1848.       in  2  Bl.  Com. (a)  it  is  said,  ''every  estate  which  must 

Webb,       expire  at  a  period  certain  and  prefixed,  by  whatever 
Orenwrs  of    ^^^^*  created,  is  an  estate  for  years.    And  therefore  thb 

Abtok       estate  is  frequently  called  a  term,  ierminus,  because  its 
BiRMiNeHAM,  duration  or  continuance  is  bounded,  limited  and  deter- 

^^-        mined." 

The  proviso  at  the  end  of  the  20th  section  speaks  of 
the  right  to  vote  **  in  respect  of  any  such  term/'  and  it 
seems  clear  therefore  that  the  legislature  intended  to  con- 
fer the  franchise  upon  the  term,  as  a  creation  of  the  law 
implying  an  estate  of  a  certain  quality.  Though  reference 
is  made  in  the  section  to  the  value  of  the  premises,  yet 
the  whole  enactment  relates  principally  to  the  length  of 
time  for  which  the  term  is  created,  and  the  value  of  the 
premises  is  but  a  secondary  consideration.    The  length 
of  the  original  term  is  the  important  matter,  without 
reckoning  how  much  it  has  to  run ;  for  the  franchise  is 
given,  propter  dignitatem  of  the  original  estate.    If  this 
be  the  true  construction  of  the  section,  and  the  franchise 
is  conferred  in  respect  of  the  estate  which  a  party  has  as 
lessee,  then  the  S5th  section  limits  the  words  of  the  SOth, 
and  excludes  the  right  contended  for.  That  the  mere  length 
of  time  during  which  the  party  is  entitled  to  the  property 
cannot  be  the  true  test,  seems  clear  from  this — that  it  is 
wholly  immaterial,  under  this  act,  how  much  of  the  term 
remains ;  for  example,  an  unexpired  term  of  sixty  years 
gives  the  right,  though  there  be  but  one  year  to  run,  and 
though  the  value  of  the  premises  be  but  10/.;  but  an 
unexpired  term  of  twenty  years,  though  there  be  nineteen 
years  to  run,  does  not  confer  the  right,  unless  the  pre- 
mises be  of  the  value  of  50/.    Accordingly,  it  has  uni- 
versally been  considered  that  two  terms  cannot  be  joined 
together  for  the  purpose  of  making  out  the  sufficient 
estate ;  the  statute  speaking  of  "  any  term"  in  the  sin- 
gular only*     Mr.  Elliott  observes,   ''  there   does  not 
(a)  p.  143. 
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appear  to  be  any  thing  in  the  wording  of  this  section       1848. 
which  would  warrant  the  supposition  that  two  leases  may       wbbb, 
be  joined  together  for  the  purpose  of  making  up  the    Of«^  of 
yalae."  (a)    [Maule,  J. — Might  not  two  different  leases       Awoh 
of  the  same  property  be  joined  together  for  that  purpose  ?]  BimMmonAJi, 
The  argument  is  used  with  reference  to  two  concurrent        ^* 
leases  of  difierent  premises.     JiTindal,  C.  J« — ^You  would 
say  that  a  party  could  not  join  a  present  lease  and  a  lease 
of  the  reversion!]    It  is  probable  that  he  could  not. 
Where  the  legislature  meant  that  terms  might  be  joined 
together^  they  have  used  proper  language  to  convey  that 
meaning;  as  in  the  statute  S2  &  2S  Car.  2,  c.  25,  s.  S, 
which  confers  the  qualification  for  killing  game  upon  per- 
sons (among  others)  *'  having  lease  or  leases  of  ninety- 
nine  years,  or  for  any  longer  term,  of  the  clear  yearly 
vahie,"  &c. 

Then  as  two  terms  cannot  be  joined  to  confer  the 
franchise,  so  neither  can  one  term  be  separated  for  that 
purpose ;  it  must  be  one  entire  thing.  It  is  observable 
that  throughout  the  SOth  and  S5th  sections,  there  is  not 
one  expression  which  would  authorise  the  assignee  or 
nib-lessee  of  a  part  of  the  premises  to  be  registered.  The 
termor  who  assigns  part  of  his  term  has,  in  fact,  no  more 
right  to  vote,  than  a  party  would  have,  who,  voting  in 
right  of  an  office,  had  assigned  part  of  such  office,  though 
he  had  retained  a  sufficient  value.  The  termor  in  such 
a  case  would  not  be  entitled  ^'  in  respect  of  his  estate  or 
interest  as  lessee.^  [Maule,  J. — Would  he  not  have  an 
estate  in  the  premises  as  lessee  ?]  Not,  it  is  submitted, 
such  an  estate  as  is  contemplated  by  the  act.  [Tindal, 
C.  J. — Suppose  the  estate  were  divided  into  twenty  iene- 
mentfi,  one  of  which  was  of  sufficient  value  to  confer  the 
vote  for  the  borough,  you  would  say  he  would  have  no 

(a)  £U.  QuaL  andlUg.  p.  117. 
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vote  for  the  county,  inasmuch  as  the  franchbe  would  be 
exhausted  upon  the  borough  vote  ?]  The  present  argu- 
ment goes  to  that  extent.  And  it  is  no  peculiar  hardship 
upon  the  leaseholder,  for  the  ancient  right  of  the  freeholder 
is  equally  cramped  by  the  24th  section ;  (a)  by  which  no 
person  can  vote  for  a  county  in  respect  of  any  freehold 
house,  &c.,  or  land  occupied  with  a  house,  &c.  which  would 
confer  on  him  a  vote  for  a  borough.  So  that  though  he 
might  have  an  estate  within  a  borough  worth  five  hundred 
times  forty  shillings,  still  he  could  not  vote  for  the  county, 
if  he  also  occupied  a  10/.  house  within  the  borough,  and 
had  the  land  in  his  own  occupation.    That,  so  far  as  the 

(a)  2  W.  4,  c.  45,  s.  24 ;  "  notwiihstaQding  any  thing  hereinbefore  contaioed, 
no  person  shall  be  entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the 
shire  to  serve  in  any  future  parliament,  in  respect  of  his  estate  or  interest  as  a 
freeholder  in  any  house,  warehouse,  counting-house,  shop  or  other  building 
occupied  by  himself,  or  in  any  land  occupied  by  himself  together  with  any 
house,  &c.,  such  house,  &c.,  being,  either  separately  or  jointly  with  the  land  so 
occupied  therewith,  of  such  value  as  would,  according  to  the  provisions  hereia* 
after  contained,  confer  on  hiai  the  right  of  votiog  for  any  city  or  borough, 
whether  he  shall  or  shall  not  have  actually  acquired  the  right  to  vote  fur  sacli 
city  or  borough  in  respect  thereof." 

Upon  this  section  Mr.  Manning  (Proceedings  in  Courts  of  Revision,  p.  xix.) 
has  the  following  uote  : 

"  There  is  an  ambiguity  in  the  words  of  this  section,  which  has  given  rise  to 
doubts  whether  persons  occupying  their  own  fieehold  of  10/.  annual  value, 
though  not  within  a  city  or  borough,  are  not  unintentionally  excluded  from 
the  right  to  vote  for  the  county ;  but  the  generality  of  the  language  of  the 
former  part  of  the  section  must  be  taken  to  be  narrowed  by  the  reference  to 
cities  and  boroughs  in  the  latter  part,  and  this  section  ought  to  be  construed  ai 
if  the  words  had  been  '  No  person  shall  be  entitled  to  vote  in  the  election  of  a 
knight,  &c.  in  respect  of  his  estate  or  interest  in  any  house,  warehouse,  coont- 
iog-house,  shop  or  other  building,  within  any  city  or  borough,  occupied  by 
himself,  kc**  Thus  construed,  the  effect  of  this  section  will  not  be  to  exclude 
persons  occupying  their  own  freehold  of  10/.  annual  value,  if  not  situated  in  a 
borough.  All  obscurity  might  perhaps  have  been  avoided  by  substituting  the 
words  '  such  as  would,'  for  the  words  '  of  such  value  as  would.'  '* 

Possibly  the  obscurity  would  be  sufHciently  avoided  by  reading,  in  conjunction 
with  the  i^orda"  of  such  value  as  would,"  those  that  immediately  follow,  '*  ac- 
cording to  (i.  e.  in  conformity  with,)  the  provisions  hereinafter  contained  ;'*  iciU 
in  the  27th  section,  one  of  the  provisions  of  which  requires  that  the  house  of  the 
requisite  value  should  be  situated  "  within  such  city  or  borough,  or  within  any 
place  sharing  in  the  election  for  tuch  city  or  borough." 
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supposed  hardship  is  concerned,  rebuts  the  argument  in        184S. 
fiiYOur  of  the  leaseholder,  who  is  but  a  new  creature  of       wbbb, 
the  law,  as  regards  his  title  to  the  elective  franchise.     q^J^^  of 
[Tmdal,  C.  J.— Then  if  a  party  had  1000/.  a  year  in  land,        Aimn 
held  together  with  a  house  which  was  situate  in  a  borough,    BiRnmoBAii , 
of  the  value  of  10/.  a  year,  you  say  he  could  not  vote  for         ^^' 
the  county  ?]    Clearly  not ;  as  appears  by  the  very  words 
of  the  act.     [Mattle,  J. — By  the  S7th  section  it  seems 
that  land  can  only  be  joined  to  a  house  in  a  borough,  in 
order  to  make  up  the  requisite  value,  in  cases  where  they 
are  jointly  occupied  "  as  owner,''  or  ''  as  tenant  under 
the  flame  landlord/']    Committees  have  held  it  sufficient 
if  there  be  but  one  landlord ;   that  is,  the  S7tli  section 
would  enable  a  man  who  held  a  house  as  owner,  and  also 
bmd  as  owner,  to  join  them  together,  and  thereby  con- 
stitute a  sufficient  vote  for  a  borough ;  but  the  24di  sec- 
tion would  deprive  him  of  his  vote  for  the  county  in  respect 
of  the  land,  if  he  held  it  by  the  same  title  as  a  bouse  in 
a  borough  of  sufficient  value  to  give  him  the  borough 
franchise.     The  right  of  the  leaseholder  is  modified  to 
the  same  extent  by  the  S5th  section. 

The  argument  therefore  amounts  to  this — that  if  any 
part  of  the  term  gives  a  vote  for  the  borough,  the  termor 
can  have  no  vote  for  the  county  in  respect  of  any  other 
part  of  it;  as  the  term  must  necessarily  comprehend  all 
the  premises.  [Mauley  J. — If  a  man  is  tenant  in  fee  of 
land,  he  is  tenant  of  the  whole  and  of  every  part.  So  with 
a  tenant  in  tail.  Why  should  it  not  be  the  same  with  a 
tenant  for  years  ?]  A  freehold  may  be  acquired  at  dif- 
ferent times  ;  a  term,  on  the  contrary,  is  acquired  at  one 
and  the  same  time. 

It  is  to  be  remarked  that  the  nature  of  the  qualification 
in  this  case  is  described  '^  a  lease  of  houses  and  buildings 
for  years."  Now  of  course  this  cannot  refer  to  the  instru- 
ment itself,  called  ^'  a  lease."  [Maule^  J. — There  is  no 
objection  taken  upon  that  point.]    The  form  of  the  notice 
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1843.       18  not  now  pointed  out  as  an  objection;  but,  in  Schedule 

Wbbb,        Hf  No.  3,  a  lease  is  mentioned  as  the  qualification  (a) ;  and 
OvenMnoT    *^^  observation  is  used  to  show  that  by  the  word  "lease," 

AsTov       the  **  term"  or  '^  estate"  must  have  been  intended.  IMaule, 
BimMiMGHAv,  J« — The  right  of  voting  cannot  be  limited  by  the  schedules 

^^*        to  the  act.]    Still  they  may  assist  in  showing  the  intention 
of  the  legislature ;  juncta  juvant. 

The  Court  will  not  lose  sight  of  the  governing  intention 
of  the  legislature  to  keep  the  voters  for  the  county  sepa- 
rate  from  those  for  the  borough.  Nor  will  they  be  insen- 
sible to  the  mischief  that  would  ensue  from  holding  that 
the  franchise  is  given  to  a  person  who  has  not  the  whole 
term.  It  is  clear  that  the  legislature  never  contemplated 
an  indefinite  subdivision  of  the  title ;  but  only  that  two 
parties  should  vote  in  respect  of  a  term,  namely,  the 
lessee  or  assignee  of  a  term,  and  the  sub-lessee  or  his 
assignee,  being  in  actual  occupation  of  the  premises  de- 
mised. But  if  the  construction  contended  for  on  the  other 
side  is  to  prevail,  it  would  follow  that,  first,  the  lessee,  aa 
in  this  case,  would  be  entitled  to  vote ;  secondly,  he  might 
parcel  out  the  premises,  by  assignment,  amongst  a  dozen 
other  parties,  who  would  each  be  entitled  to  vote ;  and, 
thirdly,  each  of  them  might  grant  a  dozen  more  sub-leases 
to  parties,  who,  being  in  actual  occupation,  would  also 
have  the  right  to  vote.  Mr.  Russell,  in  his  Treatise  oa 
the  Reform  and  Boundary  Acts,  in  commenting  upon  the 
SOth  section  says  (6),  "  The  due  operation  of  this  section 
would  seem  to  prevent  all  persons  from  voting  in  respect 
of  the  same  lease,  excepting  two,  viz.  the  party  first  taking 
firom  the  ground  landlord,  and  the  occupying  under-lessee. 
The  policy  of  such  a  provision  is  obvious,  as,  but  fi^r 
some  such  check,  the  creation  of  long  terms  might  be 
made  the  means  of  fraudulently  multiplying  votes;  for  a 

(a)  **  Ball,  William  I  Market-street,  I  Least  of  waiehoue  I  Doke-itieet." 
I     Lancaster     |     for  years  | 

(6)P.3S. 
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lessee  for  seventy  years  might  grant  an  under-lease  for       1848. 
sixty-nine  years  to  another,  and  he  again  for  sixty-eight       wm, 
years  to  a  third,  and  so  on."    [Maule,  J. — You  must    q^^^J^^^ 
argue  that  if  a  man  had  a  long  term  of  nine  hundred  and        Astom 
ninety-nine  years  of  premises,  and  he  were  evicted  by  Bimumoham, 
title  paramount  from  land  to  the  value  of  one  shilling  a        ^^* 
year,  be  would  lose  his  vote,  though  he  retained  property 
under  the  lease  to  the  value  of  1000/.  a  year.]    Perhaps 
there  may  be  a  difference  between  an  eviction  and  an 
assignment  in  that  respect ;  in  the  latter  case,  the  lessee 
parts  with  the  possession  by  his  own  voluntary  act ;  and 
the  fact  of  eviction  by  title  paranfount  shows  that  the 
land,  from  which  he  was  evicted,  was  not  even  legally  de- 
mised by,  nor  formed  legally  part  of,  the  term. 

It  is  submitted  therefore  that  this  case  falls  within  the 
very  words  of  the  S5th  section ;  that  it  cannot  be  said  that 
Hickman  is  not  registered  "  in  respect  of  his  estate  or 
interest  as  a  lessee  in  a  house  of  such  value  as  would 
confer  the  right  of  voting  for  the  borough,"  (namely,  the 
house  found  to  be  of  the  annual  value  of  10/.)  but  that  he  is 
registered  in  respect  of  the  other  houses;  for  if  the 
"  term"  means  the  whole  estate,  as  contended  for,  he  is  in 
hw  registered  in  respect  of  all  the  premises.  ^Maule,  J. 
—Suppose  the  party  had  sent  in  a  claim  to  be  registered 
for  the  county  in  respect  of  a  lease  of  so  many  houses, 
without  mentioning  the  10/.  one  that  would  give  a  vote 
for  the  borough,  would  you  say  that  nevertheless  he  had 
claimed  in  respect  of  that  house  ?]  It  is  submitted  that 
soch  would  be  the  effect  of  his  claim,  inasmuch  as  he  has 
the  entile  estate  in  the  whole. 

The  argument  has  gone  the  length  of  contending  that 
if  the  termor  has  assigned  any  part  of  his  estate,  he  can- 
not Yote  for  the  county ;  but  it  is  not  necessary  for  the 
present  case  that  the  argument  should  go  so  far.  It  is 
enough  to  say  that  at  any  rate  his  estate  or  interest  must 
be  judged  of,  by  the  revising  barrister,  from  what  the 
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1843.       party  has  in  him  at  the  time;  and  here  be  has  the  whole 

yj^^^         estate ;  and  then  if  it  appears  that  any  portion  of  such 

^PP'         estate  is  sufficient  to  confer  the  right  of  voting  for  the 
Overseen  of  ©  © 

Aston        borough,  he  is  precluded  from  voting  for  the  county.  The 

BiRMiNaHAM,  P*rty  would  clearly  have  a  right  to  apportion  the  rent  and 
^^P*  charges  reserved  by  the  lease  over  all  the  houses  contained 
in  the  demise ;  M*Kee's  case  (a).  Thus  he  has  the  benefit 
of  the  other  houses  in  ascertaining  the  value  of  the  10/. 
house ;  and  he  must  submit  to  be  clogged  with  the  burden 
of  that  house,  as  forming  part  of  his  entire  estate  or  interest. 
Looking  therefore  to  the  words  of  the  S5th  section ;  to 
the  manifest  intention  of  the  legislature  to  keep  the  two 
classes  of  county  and  borough  voters  separate;  to  the 
principle  that  the  franchise  is  given  in  reference  to  the 
dignity  of  the  estate,  with  regard  to  the  inception  of  the 
term,  and  not  to  the  time  it  has  to  run ;  to  the  mischief 
that  would  ensue  from  the  creation  of  so  numerous  a  class 
of  voters  ;  and  to  the  fact  that  the  leaseholder  is  no  worse 
off,  upon  the  construction  contended  for,  than  the  free- 
holder ;  it  is  submitted  that  the  party  in  this  case  is  not 
entitled  to  be  registered. 

MeUor,  for  the  respondents. —  The  Court  will  seek 
to  ascertain  the  intention  of  the  legislature  only  from 
the  words  of  the  statute,  without  having  recourse  to  any 
subtle  distinctions  and  refinements,  and  without  refer- 
ence to  extrinsic  matters,  such  as  debates  in  parliament. 
The  language  of  the  30th  section,  conferring  the  franchise^ 
is  clear  and  distinct ;  and  the  only  question  is  whether  the 
negative  words  contained  in  the  S5th  section  are  sufiicient 
to  embrace  the  present  case. 

There  is  nothing  said  in  the  20th  section  about  the  ' 

"  estate  or  interest"  of  the  party.    The  words  are  clear 

enough  that  *'  every  person,  &c.  who  shall  be  entitled, 

either  as  lessee  or  assignee,  to  any  lands,  &c.  of  any  term 

(a)  Ale.  R.  C.  256. 
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originally  created,  &c.  shall  be  entitled  to  vote  for  a        1843. 
county."     In  the  language  of  pleading  it  would  be  alleged        ^Vibb 
that  a  party  was  possessed,  not  of  a  term,  but  of  certain         -^w- 
premisesybr  a  term,  Aston 

The  language  of  the  25th  section  is  equally  clear  in  BiRMraGHAM, 
restraining  the  right  of  voting  for  the  county  in  respect  '^'^ 
of  the  party's  "estate  or  interest,  as  lessee  or  assignee,  in 
any  house,  &c. ;  such  house,  &c.  being  of  such  value,  &c« 
as  would  confer  on  him  or  any  other  person  the  right  of 
Toting  for  any  city  or  borough.''  This  enactment  there- 
fore is  strictly  confined  to  premises  that  would  confer  the 
right  of  voting  for  a  borough. 

Under  the  @4th  section  the  freeholder  is  only  excluded 
in  respect  of  a  house  in  the  borough  of  the  value  of  10/. 
'^occupied  by  himself T  his  case  therefore  cannot  be 
made  parallel  with  that  of  the  leaseholder  by  the  con* 
struction  attempted  to  be  put  upon  the  statute. 

By  the  adoption  of  the  argument  on  the  other  side  con- 
siderable property — all  such,  for  example,  as  was  in  the 
situation  of  that  described  in  this  case — would  remain 
unrepresented. 

The  Reform  Act  for  Scotland  (a)  permits  two  houses, 
&c.  to  be  joined,  so  as  to  make  up  the  requisite  value,  for 
the  purpose  of  giving  the  franchise  for  a  borough ;  and 
under  that  act  possibly  some  argument  might  have  been 

(a)  2  &  3  Will.  4.  c.  65.  By  sect.  1 1  it '»  enacted,  "  that  every  person,  not 
sobject  to  any  legal  incapacity,  shall  bo  entitled  to  be  registered  as  hereinafter 
<Si<ecled,  and  to  vote  at  elections  for  any  of  the  cities,  burghs  or  towns,  or  dis- 
tricts of  cities,  burghs  or  towns,  hereinbefore  mentioned,  who,  when  the  sheriff 
proceeds  to  consider  his  claim  for  registration,  shall  have  been,  for  a  period  of 
not  lass  than  twelve  calendar  months  next  previous  to  the  last  day  of  July  in 
any  year,  in  the  occupancy,  either  as  proprietor,  tenant  or  life-renter,  of  any 
hottse.  warehoase,  connting-house,  shop  or  other  building,  within  the  limits  of 
such  city,  burgh  or  town,  which  either  separately  or  jointly  with  any  other 
boose,  warehouse,  counting-house,  shop  or  other  building  within  the  same 
limits,  or  with  any  land  owned  and  occupied  by  him,  or  occupied  under  the 
same  landlord,  and  also  situate  within  the  same  limits,  shall  be  of  the  yearly 
▼live  of  ten  pounds :  Provided  always,  &c/' 

VOli.  I.— B.  A.  D 
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1843.       raised  in  favour  of  the  view  now  contended  for;  but  the 

Webb,        English  (a)  and  Irish  (b)  Acts  admit  of  no  such  construc- 
Overaw'rs  of    ^^^"  ^^^*     ^^  ^^^  argument  on  the  other  side,  because 

Aston        one  house  will  confer  a  vote  for  the  borough,  the  Court  is 
BjRiiiNOBAii,  called  upon  to  exclude  all  the  other  houses. 

^^*  Even  in  the  case  of  an  assignment  of  part  of  the  pre- 

mises by  the  lessee,  there  would  still  remain  a  privity  of 
contract  between  him  and  the  lessor,  in  respect  of  such 
part:  but  in  whatever  way  such  an  assignment  nugbt 
operate,  it  is  sufBcient  to  say  there  is  none  in  this  case. 

Robinson,  in  reply — It  is  a  vulgar  and  unfounded  no- 
tion to  suppose  that  all  property  is  to  be  represented. 
Much  must  of  necessity  be  left  unrepresented ;  such,  for 
example,  as  property  held  in  trust  (d),  and  property  in  the 
hands  of  women.  But  in  this  case  the  property  would 
not  be  unrepresented,  as  the  party  would  have  a  vote 
for  the  borough. 

The  main  argument  on  the  part  of  the  appellant  re- 
mains unanswered ;  namely,  that  the  ^'  estate"  in  respect 
of  which  this  party  is  entitled  to  vote,  comprises  all  the 
houses;  and  that  the  right  to  vote  is  consequently  ex- 
hausted by  the  borough  vote  in  respect  of  that  estate. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  revising  bar- 
rister was  right  in  the  construction  he  has  put  upon  the 
statute,  and  that  the  name  of  the  party  whose  case  is 
under  consideration  is  entitled  to  remain  upon  the  register. 
(His  lordship  read  the  30th  sect,  of  2  Will.  4,  c  45.) 
By  that  section  the  right  of  voting  is  clearly  conferred 
upon  individuals  in  the  possession  of  certain  property; 
and  there  can  be  no  question  but  that  the  property  pos- 
sessed by  the  party  in  this  case  falls  distinctly  within  that 
clause.  And  it  appears  to  me  that  the  word  *^  term"  in 
that  section  carries  with  it  the  interesse  termini,  the  inte- 
rest in  the  whole,  and  also  in  every  part  and  portion  of 

(a)  2  Will.  4,  c.  46,  s.  27.  (6)  2  &  3  Will.  4,  c.  88,  b.  7. 

(c)  See  Swmtman't  eate,  Ale.  R.  C.  27.       (d)  See  6  Vict,  c.,18,  s.  74. 
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tlie  estate.  Therefore,  as  far  as  the  20th  section  goes,  it  184S« 
is  clear  that  Hickman  would  have  the  right  of  voting  wwbb, 
for  the  county  in  respect  of  the  premises  mentioned  in  the    q^J^^  of 

case.  AarON 

Then  comes  the  question,  whether  the  restriction  in  the  Bikvivoham, 
25th  section  is  equally  clear  to  take  away  the  right  which  ^' 
has  been  previously  conferred ;  because  otherwise  what  is 
clearly  given  by  the  20th  section  would  not  be  taken 
away.  (His  Lordship  read  the  S5th  section.)  Now  all 
that  is  stated  in  the  case  is,  that  with  respect  to  one 
bouse,  Hickman,  or  rather  his  tenant,  has  a  right  to  vote 
for  the  borough.  As  to  the  remainder  of  the  property,  he 
is  still  in  possession  of  the  term.  And  I  think  the  restric- 
tion in  the  25th  section  is  partial ;  and  that  the  one  house 
particularisied  falls  within  the  predicament  described  in 
the  section ;  but  that,  as  to  the  residue,  his  right  to  vote 
for  the  county  remains. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  I  do  not  see 
anything  to  warrant  the  construction  put  upon  the  20th 
section  by  Mr.  Robinson.  He  has  contended  that  a  lessee 
has  an  interest  in  the  whole  of  a  term,  but  not  for  merely 
apart  thereof;  but  I  think  he  has  equally  an  interest  in 
every  part,  as  well  as  in  the  whole.  And  it  does  not  ap- 
pear to  me  that  the  words  of  the  20th  section  show  any 
such  entirety  of  the  term  to  have  been  contemplated,  as 
has  been  contended  for  by  him.  The  section  requires 
that  the  premises  should  be  of  a  certain  value,  '^  over  and 
above  all  rents  and  charges  payable  out  of  or  in  respect 
of  the  same."  Now  the  rents  and  charges  may  be  con- 
fidered  as  payable  out  of  the  whole  estate,  yet  in  the  pro- 
per construction  of  the  section  they  would,  I  think,  be 
considered  as  apportionable  among  the  different  tene- 
ments, the  term  being  in  its  nature  apportionable.  Then 
looking  at  the  2dth  section,  it  is  clear,  that  section  only 
takes  away  the  right  to  vote  for  the  county  in  respect  of 
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1843.       the  house,  which  would  confer  the  right  to  vote  for  the 
~~yf^,       borough. 
Ovenie'rs  of        Erskine,  J. — I  am  of  the  Same  opinion.     It  appears 

Aston        that  Hickman  is  possessed,  as  lessee,  of  a  term  of  certain 
BiRMiNOMAM,   premises,  and  as  such  lessee  he  would  be  entitled  to  vote 

^^'  for  the  county  under  the  SOth  section  of  the  Reform  Act. 
And  the  question  is,  whether  this  right  is  clearly  taken 
away  by  the  S5th  section.  For  I  agree  that  as  the  right 
is  clearly  given  by  the  previous  section,  it  must  be  as 
clearly  taken  away  by  the  S5th  section,  before  we  can 
hold  the  party  to  be  deprived  of  his  vote.  Now  it  ap- 
pears that  the  premises  held  by  the  party  consist  of 
several  houses,  which  are  situated  within  a  borough,  and 
which  are  let  by  him ;  that  fact  would  not  take  away  hb 
right  to  vote.  And  in  my  opinion  the  language  of  the 
legislature  does  not  reach  this  case.  (His  Lordship  read 
the  20th  and  25th  sections.)  Had  the  legislature  intended 
to  deprive  a  lessee  of  his  right  to  vote  for  a  county,  if 
any  portion  of  his  estate  being  underlet  by  him  would 
entitle  another  party  to  vote  for  a  borough,  the  language 
would,  I  think,  have  been  very  different  from  that  which 
has  been  employed.  It  would  probably  have  been  said, 
''  that  no  person  shall  be  entitled  to  vote  in  the  election 
of  a  knight,  &c.  in  respect  of  his  estate  as  such  lessee, 
in  any  lands  or  tenements  of  which  any  bouse,  8cc.  was  of 
such  value  as  would,  according  to  the  provisions  hereinafter 
contained,  confer  on  him  or  any  other  person  the  right  of 
voting  for  any  city  or  borough ;"  but  the  words  are,  that 
the  party  shall  not  vote  in  respect  of  his  estate  or  interest 
in  any  house,  &c.  **  such  house,  &c*  being  of  such  value" 
as  would  confer  the  right  of  voting  for  a  borough.  Now 
the  party  in  this  case  is  not  registered  in  respect  of  **  any 
house"  of  the  value  of  10/. ;  and  therefore  I  think  that  his 
original  right  to  vote  is  not  taken  away,  and  that  the  r^^ 
vising  barrister  was  right  in  his  decision. 
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Maule,  J. — I  also  think  that  the  party  registered  was        1843. 
entided  to  vote  for  the  county.    I  cannot  myself  see  any        vfnB, 
colour  of  argument  against  his  right  to  vote,  except  that         -^pP'  ^^ 
which  is  founded  upon  the  assumption  that  the  word        Aston 
"  term,"  in  the  £Oth  section  of  the  Reform  Act,  must  com-   bibminguam, 
prehend  all  the  premises  demised.     But  no  authority  has         ^^' 
been  cited  that  such  is  the  sense  of  the  word  **  term/' 
Probably  some  doubt  may  have  been  created  from  the  ex- 
pressions used  by  the  revising  barrister  in  the  case,  as  to 
the  different  uses  of  the  word  "  term ;"  as  though  it  had  a 
peculiar  legal  sense,  such  as  has  been  urged  before  us  on 
behalf  of  the  appellant.     But  I  do  not  think  the  word  has 
any  such  sense.    A  party  who  is  possessed  of  a  term  in 
ten  houses,  is  as  much  entitled  to  the  residue  of  the  term 
in  one  of  them,  after  he  has  parted  with  the  other  nine. 
He  retains  the  same  quality,  quantity  and  nature  of  in- 
terest as  to  such  residue.    Thus  the  first  step  in  the 
argument  fails ;  and  in  such  a  case  the  first  step  costs 
every  thing. 

That  being  so,  then  what  is  it  that  is  conceded  to  be 
granted  by  the  ^th  section  ?  The  estate  of  the  lease- 
bolder  is,  for  the  purposes  of  the  franchise,  put  upon  the 
footing  of  a  quasi  freehold.  And  the  right  to  vote  being 
thus  conferred  by  the  20th  section,  the  question  is  whether 
it  is  taken  away  by  the  S5th. 

Upon  this  point  I  cannot  quite  concur  with  the  opinion 
expressed  by  the  Lord  Chief  Justice  and  my  brother 
Erskine,  that  the  right  must  be  clearly  and  distinctly 
taken  away.  I  think  if  it  is  obscurely  taken  away,  still  if 
we  see  that  it  is  so  at  all,  it  is  sufficiently  taken  away.  Cer- 
tainly where  an  enfranchising  section  is  quite  clear,  and  a 
disfranchising  section  is  not  so,  the  presumption  would  be 
in  favour  of  the  franchise ;  but  I  think  that  here  the  dis- 
franchising clause  not  only  does  not  clearly  take  away  the 
right)  but  that  it  is  very  clear  it  does  not  do  so. 
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(Hb  Lordship  read  the  25th  section.)  The  question 
then  really  amounts  to  this,  is  this  party  registered  as 
having  a  right  to  vote  in  respect  of  his  estate  or  interest 
in  any  house  that  would  confer  a  vote  for  any  borough  ? 
and  it  is  clear  from  the  facts  of  the  case  that  he  is  not. 
I  think,  therefore,  that  the  revising  barrister  was  perfectly 
right. 


Costs.  MeUar  applied  for  costs  against  the  appellant  under 

6  Vict.  c.  18,  s.  70(a).  The  overseers  had  been  made 
respondents  by  the  order  of  the  revising  barrister,  and  the 
appeal  was  a  mere  speculation  against  his  opinion. 

TiNDALy  C.  J. — I  do  not  think  this  is  a  proper  case  for 
costs.  Some  doubt  seems  to  have  been  thrown  on  the 
case  by  the  reasons  given  by  the  revising  barrister. 

Maulb,  J.  intimated  his  opinion  that  it  was  a  case  for 
costs. 

CoLTMAN  and  Erskine,  JJ.,  were  understood  to  con- 
cur with  the  Lord  Chief  Justice. 


Decision  affirmed,  without  costs. 

(a)  6  Vict.  c.  18,  s.  70,  enacts,  "  that  it  shall  be  lawful  for  the  said  Court  (of 
Coininon  Pleas)  to  make  such  order  respecting  the  payment  of  the  costs  of  any 
appeal,  or  of  any  part  of  such  costs,  as  to  the  said  Court  shall  seem  meet :  provided 
always,  that  it  shall  not  be  lawful  for  the  said  Court  in  any  case  to  make  any 
order  for  costs  against  or  in  favour  of  any  respondeat  or  person  named  as  re- 
spoodeDt  as  aforesaid,  unless  he  shall  appear  before  the  said  Court  in  support  of 
the  decision  of  the  revising  banister  in  question." 
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BOROUGH  OF  STOCKPORT. 

Wright Appellant. 

The  Town  Clerk  of  Stockport  . .  Respondent 

CASE.  Wedmtday, 

Dee.  6. 

John  Wnght  objected  to  the  names  of  twenty-three  A  factory 
parties  being  retamed  on  the  list  of  voters ;  the  appeals  four^* ton^  was 
agamst  the  decbion  in  respect  of  such  names  being  re-  ^^\  ®"*  ^^  "®P*" 

^  tr  G  rate  rooms  to  a 

tained  were  consolidated^  and  the  town-clerk  of  the  bo-  number  of  per- 
rough  of  Stockport  was  ordered  to  be  the  respondent  in  sptDDing,  at 
such  consolidated  appeal.  f«oXgTthe 

size  of  each 
_-__-_  ^  „  room.    Each 

The  facts  of  the  case  were  as  follows :—  tenant  had  his 

There  is  a  factory  or  building,  belonging  to  Mr.  Elkanah  fw°  ^nningf 

Cheetham^  as  owner,  consisting  of  four  stories  or  floors  in  ^©'ked  by  steam 
'  '  ^  power  supphed 

height,  which  he  lets  off  to  a  number  of  different  persons  ty  an  ennne 

ii        *  #.  •      .  r*i  1        A    1  which  belonged 

for  toe  purpose  of  cotton  spinnmg.    To  each  of  these  to,  and  was 
persona  a  distinct  or  separate  portion  of  the  building,  con-  ^^nseo^f  Uie 
sbtinff  of  one  room  varying  in  size,  is  let,  at  a  distinct  rent,  landlord,  jtbe- 

®  .?     &  »  ^  y  ing  part  of  each 

contract  that 
file  landlord  should  supply  such  power.  Each  teoant  had  the  exclusive  use  of  his  room,  and  the 
lej  to  the  door  thereof.    The  approach  to  the  rooms  was  in  some  cases  by  a  common  staircase 
leading  from  the  entrance  to  the  iactoiy  (to  which  there  was  a  door  that  was  never  fastened) ;  ia 
others  by  separate  staircases  outside  the  building,  and  in  others  by  doors  opening  into  the  yaid. 

Held,  that  under  the  2  Will.  4,  c.  45,  s.  27,  each  of  these  rooms  constituted  a  "  building." 

Held,  also,  that  there  was  a  sufiBcient  occupation  by  each  tenant. 

Upon  the  rate-book  the  names  of  the  landlord  and  of  all  the  occupiers  appeared  in  the  column 
headed  "  occupier ;"  the  "  gross  estimated  rental*'  was  assessed  upon  the  whole  building ;  the 
amount  of  "rate/'  and  the  "  tota||iroount  to  be  collected/'  were,  m  the  same  way,  stated  to  be 
25/. ;  the  "  amount  actually  collected"  was  stated  to  be  23/.  2s.  6d,;  and  in  the  last  column, 
headed  "  empty,"  the  sum  of  \L  17s.  6d.  was  inserted. 

Held,  that  each  occupier  was  duly  "  rated  in  respect  of  the  premises"  occupied  by  him. 

It  was  part  of  the  agreement  with  each  tenant  that  the  landlord  should  pay  the  rales ;  the  rent 
was  hieher  in  consideration  thereof;  and  the  whole  of  the  rate,  with  the  exception  of  what  was 
allowed  for  the  empty  portions,  had  been  duly  paid  by  the  landlord. 

Held,  that  such  payment  was  a  payment  by  the  teoant. 
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184S.  such  rents  varying  from  10/.  (a)  to  30/.  per  annum  for  a 
Wbioht,  Toom  according  to  its  dimensions.  In  these  rooms  each 
T  ^S'  k  f  ^^^^^'^^  ^^^  ^^^  ^^^  machines  for  spinning,  which  machines 
Stoc¥pout,  are  worked  by  a  power  supplied  by  a  steam  engine  be- 
longing to  and  worked  by  and  at  the  expense  of  the  land- 
lord, who  also  finds  the  main  gearing  or  shafting,  which 
communicates  such  power  to  the  machines. 

It  IS  part  of  the  contract  with  each  tenant  that  the  land- 
lord shall  SO  supply  such  power. 

Each  tenant  has  the  exclusive  use  of  his  room,  and  has 
the  key  to  the  door  thereof.  The  approach  to  these 
rooms  is  in  some  instances  a  common  staircase  leading 
from  the  entrance  to  the  factory,  and  upon  which  stair- 
case the  different  doors  to  the  rooms  open.  There  is  a 
door  to  such  general  entrance ;  but  it  is  never  locked  or 
fastened.  In  other  instances  the  rooms  are  approached 
by  separate  staircases  from  the  ground  outside  the  build- 
ing, and  in  others  by  doors  on  the  ground  opening  into 
the  factory  yard. 

It  is  part  of  the  agreement  with  each  tenant  that  the 
landlord  is  to  pay  the  rates ;  and  the  rent  is  higher  in 
consideration  of  such  payment.  Upon  -the  rate  books  the 
landlord  and  all  the  tenants  appeared  to  be  rated  jointly, 
in  the  form  following : — 

(a)  A  doubt  was  expressed  in  the  course  of  the  argument,  whether  this  sura , 
which  was  written  in  figures,  was  10^.  or  70/. ;  it  was  first  stated  as  being  the 
latter,  but  ultimately  both  parties  seemed  to  agree  that  it  was  the  former. 


MICHAELMAS  VACATION,  VII  VICT. 


1 

-4                                           o 

•p9ta3z»X||cBa|Jo»|q 
-OMAOMj  mn  lonoory^ 

-■najjy  loanj  j 

.      -P^POIIOD 

•4                                                      « 

T«ai»I109 
9q  oi  looomY  l»JOX 

'MpUtMiV 

•d 

-ponoj  aqi  01 

•s«nnn!s»Awi»»i»H 

•d                              © 

«                                     © 

•»»I«A  »iqwi»H 

■d                                        • 

p»}iiii|l«a  iMMO 

•d                              • 

4                   s 

; 

•Xwadojjjo 
aonniigpn»maK 

• 

HiiHUUi 

•WIOAJOON 

Name  of  Owner. 

1 

i 

,       Elkanah 
!       Cbeetbam 

and 
'  Samoel  Howard 
1      Cbeetbam. 

1 

•8»10AJ0-0K 

1 

a 

B 

1 

f 

^ 

^Elkanah  Cbeetbam  . 
Samoel  Howard 

Cbeetbam    .    .    . 
William  Clayton     . 
Aqollla  Taylor    .    . 
Thomas  Higham.    . 
George  Hankinson  . 
Abel  Hyde     .    .    . 
William  Plant    .    . 
Samoel  Birch      .    . 
James  Fisher  .    .    . 
Peter  Bailey  .    .    . 
William  Booting    . 
James  Halroe .    .    . 
James  Hambleton  . 
James  Clarke .    .    . 
Thomas  Bamber .    . 
JoboDeavUle      .    . 
Tlioroas  Anson    .    . 
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184S.  The  whole  of  the  rate,  with  the  exception  of  what  was 

WiijoHT^      allowed  for  the  portions  which  were  empty,  was  paid  up, 

TowD^Ctefk  of  ^^^  ^*^  ^^^^  P***^  ^y  *^®  landlord  in  due  time. 
Stoc¥pobt,        The  case  then  stated  that  the  points  raised  for  the  de- 
*        cision  of  the  revising  barrister  were : 

1st.  Whether  each  of  these  rooms  or  floors  so  held  was 
such  a  building  as  under  2  Will.  4,  e.  45,  s.  S7,  would 
confer  the  right  of  voting  upon  its  occupier. 
2d.  Whether  there  was  an  exclusive  occupation  in  each 

such  tenant,  as  required  by  the  same  clause. 
3dly.  Whether  each  of  such  occupiers  was  duly  rated 

in  respect  of  such  premises  occupied  by  him. 
4thly.  Whether  each  such  occupier  could  be  held  to 
have  duly  paid  the  rate  in  respect  of  such  his  occu- 
pation, part  of  the  rate  having  been  foregone  in 
respect  of  what  was  empty ;  and  the  whole  of  what 
was  paid  having  been  in  fact  paid  by  the  landlord. 
And  that  upon  each  of  the  said  points  the  revising  bar-;, 
rister  decided  in  the  affirmative,  and  retained  the  said 
names  upon  the  list  of  voters. 

(Signed)  R.  G.  T.,  Revising  Barrister. 

The  case  was  argued  in  last  Michaelmas  Term. 

Monday,  Totvusend.  for  the  appellant. — First,  no  one  of  the 

Nov.  13.  .  .        .  ;,..,.  .  ^  .       X 

rooms  in  question  is  such  a  buUdtng  as  comes  within  the 
meaning  of  the  27th  sect,  of  the  Reform  Act,  by  which 
the  franchise  is  conferred  on  every  person  who  occupies, 
''as  owner  or  tenant,  any  house,  warehouse,  counting- 
house,  shop  or  other  building,  &c."  The  words  "  other 
building"  mean  any  building  of  a  like  kind  with  those 
previously  mentioned:  a  mill  would  be  a  '* building" 
within  the  meaning  of  this  section,  so  would  a  factory  or 
any  separate  erection;  but  a  room  forming  part  of  a 
building  is  not  sufficient.  In  Brown  v.  Lord  Granville  (a), 
it  was  held  that  the  word  **  buildings,"  in  a  watching  and 

(a)  10  Bing.  ^ ;  3  Mo.  &  Sc.  453. 
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lighting  Act,  would  include  sheds  raised  for  the  protec-       1843. 
tion  of  engines;  but  there  the  sheds  were  separate  struc-      Wriobt, 
tares,  and  not,  as  in  this  case,  portions  of  another  building,  rpown  Cterk  of 
It  may  be  said  that  a  "  shop"  or  a  "  counting-house*'  are     Stockport, 
only  portions  of  a  building,  but  they  are  known  and  re- 
cognized portions,  and,  moreover,  they  are  expressly  men- 
tioned in  the  act.    If  the  occupation  of  a  room  under  such 
circanstances  as  the  present  be  a  sufficient  qualification, 
that  d*  a  cellar  or  a  vault  might  also  be  sufficient ;  but 
that  would  be  carrying  the  meaning  of  the  Act  to  a  very 
inconvenient  length.    The  difficulty  in  construing  this  part 
of  the  Reform  Act  has  been  always  felt.    In  "  Cockburn's 
Questions  on  Election  Law''(a)  there  is  the  following 
passage : — "  But  a  question  of  still  greater  difficulty  arises 
as  to  the  meaning  of  another  of  the  descriptions  of  pro- 
perty enumerated  in  this  section,  namely,  the  word  '  build- 
ing.'    Indeed,  it  could  scarcely  have  been  possible  for  the 
kgislature  to  have  macTe  use  of  a  term  more  ambiguous, 
or  more  likely  to  lead  to  varieties  of  construction.     In  the 
strict  sense  of  the  word  almost  every  erection,  however 
rude  and  un&shioned,  is  a  building ;  but  it  is  quite  obvious 
diat  a  limit  must  be  placed  somewhere.    Not  every  stone 
placed  upon  another  can  be  considered  as  sufficient  to 
confer  the  elective  franchise.     The  difficulty,  however,  is 
where  to  draw  the  line ;  and  it  certainly  is  not  easy  to 
adopt  any  criterion  which  will  not  be  liable  to  objection. 
The   decisions,  as  might  naturally  be   expected,  have 
been  conflicting  in  the  extreme.     Some  barristers  have 
thought  that,  as  the  words  '  other  building'  in  the  statute 
immediately  followed  the  more  particular  specification  of 
several  species  of  buildings  there  mentioned,  the  meaning 
of  the  word  must  be  restricted  to  such  buildings  as  were 
ejusdem generis  yfiih  those  previously  enumerated.  Others, 
on  the  other  hand,  have  been  of  opinion  that  the  words  of 
the  Act  being  general,  and  coupled  with  no  qualification^ 

(a)P,37. 
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1843.       whatever  could  fairly  come  under  the  ordinary  appellation 
Wrigut,      of  a  building  must  be  considered  as  within  the  meaning 
Town^aerk  of  ^^  *®  Statute.    Therefore,  in  the  case  of  cattle-sheds  and 
Stoctfort,     similar  erections,  upon  evidence  being  given  by  land-sur- 
veyors, or  other  competent  persons,  that  such  buildings 
came  within  the  denomination  of  *  farm-buildings,*  they 
held  them  to  be  within  the  meaning  of  the  Act"  (a). 

It  would  seem,  therefore,  that  the  better  opinion  is  that 
the  legislature  contemplated  buildings  occupied  together 
with  land.  At  any  rate  if  a  part  of  a  building  had  been 
intended,  it  would  have  been  so  expressed,  and  the  words 
would  have  been  '^  any  house,  shop,  warehouse,  counting- 
house,  or  portion  of  other  building."  One  mischief  that 
would  result  from  holding  the  premises  in  this  case  suffi- 
cient would  be  that  there  would  be  a  vast  number  of 
votes  issuing  from  one  building.  If  the  occupier  had 
slept  with  his  family  in  the  room  in  question  it  might  have 
been  considered  his  dwelling — domus  mansionalis — as  he 
had  a  separate  key  to  the  room  ;  it  would  have  been  on  the 
same  footing  as  chambers  in  an  inn  of  court,  or  in  the  Uni- 
versities of  Oxford  or  Cambridge,  which  latter  would  also 
confer  the  franchise,  but  for  the  78th  sect,  of  the  Reform 
Act.  Undoubtedly,  any  building  where  a  party  sleeps  is 
sufficiently  his  dwelling-house  for  the  purpose  of  sustaining 

(a)  The  learned  author  adds  the  following  note:— "It  would  be  very  diffi* 
cult  to  determine  what  was  the  intention  of  the  legislature  (if,  indeed,  any 
definite  intention  did  exist  at  all  in  the  legislative  contemplation,)  in  the  use  of 
this  term,  but  it  is,  at  all  events,  highly  desirable  that  this  and  other  questions 
relative  to  the  borough  franchise  should  be  set  at  rest,  inasmuch  as  the  uncer- 
tainty now  existing  on  the  subject  may,  in  many  cases,  lead  for  a  time  to  the  utter 
disfranchisement  of  the  voter.  It  generally  happens  that  the  present  question 
arises  in  cases  where  a  building  of  inferior  value  is  connected  with  land.  A 
party  claims  in  respect  of  the  land  for  I  he  county,  and  it  is  objected  to  him  that 
there  being  a  building  on  the  land,  the  property  would  give  a  vote  for  the 
borough.  The  barrister  is  of  this  opinion,  and  rejects  the  vote.  Accordingly, 
at  the  next  registration,  the  voter  claims  for  the  borough.  On  this  occasion  a 
different  barrister  presides  at  the  revision.  He  entertains  a  different  view  of  the 
subject,  and  the  unfortunate  voter  is  again  dismissed,  to  ruminate,  if  not  on  the 
uncertainty  of  law  in  general,  at  all  events  on  that  of  law  as  administered  under 
the  Reform  Act." 


i7«fp. 
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an  indictment  for  burglary,  such  as  a  permanent  booth  in  a       1843. 
fair  (a) ;  but  that  is  an  artificial  meaning  attached  to  the      Wbiqht, 
word  for  the  protection  of  the  occupant.  Town^Cterk  of 

Secondly,  the  party  has  not  the  exclusive  occupation  of    Stocipobt, 
the  room  in  question.    There  is  only  one  steam-engine 
connected  with  the  premises,  which  supplies  the  power  to 
the  machinery  in  each  room  throughout  the  building. 
This  power  is  included  in  the  contract,  and  forms  a  por* 
tion  of  the  rental.    It  would  have  been  better,  perhaps,  if 
the  case  had  stated  the  value  of  the  power ;  but  it  is  clear 
that  by  reason  of  the  use  of  it  an  artificial  value  is  given  to 
the  room.  It  is  notorious  that  this  is  so  in  all  the  manufac- 
turing districts  where  steam  power  is  employed  (6).    The 
value  of  the  room  does  not  arise  from  the  mere  use  of  the 
room  itself,  but  from  the  use  of  the  steam  power ;  there  is, 
in  fact,  a  license  to  each  occupier  to  use  the  engine.     It  is 
like  the  case  of  Reg.  v.  The  Inhabitants  qf  MeUor{c\ 
where  it  was  held  that  a  pauper  who  had  contracted  with 
the  owner  of  a  mill  for  space  for  his  carding-machine,  and 
the  use  of  steam-power  to  work  it,  did  not  thereby  gain  a 
settlement.     \Tindal,  C.  J. — ^The    contract  there  was 
merely  for  a  standing  place ;   and  it  was  held,  that  was 
not  a  taking  of  a  tenement.]    Possibly  the  room  in  this 
case  might  be  considered  a  tenement — but  that  is  not  the 
term  used  in  the  ^th  sect,  of  the  Reform  Act.     The  oc- 
cupiers of  all  the  rooms  in  the  mill  might  be  considered 
in  the  light  of  tenants  in  common  of  the  steam-power,  as 
no  one  of  them  had  the  exclusive  control  over  the  engine. 
Thirdly,  the  party  was  not  duly  rated.     The  27th  sect. 
of  the  Reform  Act  provides  that  no  person  shall  be  regis- 
tered unless  he  *^  shall  have  been  rated  in  respect  of  such 

(a)  See  R.  v.  Smith,  1  Moo.  &  Rob.  256,  and  note. 
(6)  The  learned  conosel  referred  to  "  Baines's  History  of  the  Cotton  Manu« 
&eu»y." 
^O  2  East,  189. 
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1843.  premises  to  all  rates  for  the  retief  of  the  poor  in  such 
Wright,  parish  or  towDship,  made  during  the  time  of  such  his 
Town*Cierkof  occupation."  By  sect.  S  of  the  Parochial  Assessment 
Stockport,  Act  (a),  every  rate  is  to  contain  an  account  of  every  par- 
ticular  set  forth  at  the  head  of  the  columns  in  the  form 
given  in  the  schedule ;  that  form  requires  several  particu- 
lars which  were  omitted  in  the  assessment  of  these  pre- 
mises,  as  appears  by  the  assessment  set  out  in  the  case. 
In  the  first  place  the  schedule  requires  that  the  gross  es- 
timated rental  of  each  occupier  should  be  stated ;  but  in 
this  assessment  the  gross  estimated  rental  of  the  whole 
premises  is  set  down,  which  are  occupied  by  so  many 
different  parties ;  the  same  observation  applies  to  the 
rateable  value  of  the  premises,  and  the  rate  at  which  the 
parties  are  assessed.  It  is  impossible  to  say  from  this 
assessment  at  what  sum  each  occupier  is  intended  to  be 
assessed,  and  that  is  essential  to  give  validity  to  the  rate, 
if  the  occupiers  are  to  be  considered  as  rated  at  all ;  Rex 
V.  St.  Olave  (6).  It  would  have  been  sufficient,  indeed, 
if  the  amount  of  the  rate  of  each  occupier  could  be  col- 
lected from  other  parts  of  the  rate ;  and  as  the  rate  pro- 
fesses to  be  at  so  much  in  the  pound,  if  the  rent  of  each 
occupier  had  been  inserted,  it  would  have  been  a  good 
assessment ;  Rex  v.  Carhampion  (c) :  but  the  gross  rental 
of  the  whole  premises  is  all  that  is  stated  in  this  assess- 
ment.    It  is  impossible  to  say  from  this  assessment  what 

(a)  6  &  7  Will.  4,  c.  96,  s.  2,  enacts,  "  That  every  such  rate  made,  &c.,  shall, 
in  addition  to  any  other  particular  which  the  form  of  making  out  such  rate  shall 
require  to  be  set  forth,  contain  an  account  of  every  particular  set  forth  at  the 
head  of  the  respective  columns  in  the  form  given  in  the  schedule  to  this  Act 
annexed,  so  far  as  the  same  can  be  ascertained ;  and  the  churchwardens  and 
overseers,  or  other  officers  whose  duty  it  may  be  to  make  and  levy  the  said  rate 
or  such  a  number  of  the  said  churchwardens  and  overseers  or  other  officers  as 
are  competent  to  the  making  and  levying  of  the  same,  shall,  before  the  rate  is 
allowed  by  the  justices,  sign  the  declaration  given  at  the  foot  of  the  said  form  ; 
and  otherwise  the  said  rate  shall  be  of  no  force  or  validity." 

(6)  Burr.  Set.  Ca.  789.  (c)  3  Dougl.  621 . 
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proportion  of  the  rate  each  tenant  is  to  pay :  it  does  not       18i3. 
appear  from  the  case  how  many  rooms  there  are  in  the      wbioht, 
mill;  and  it  is  stated  that  the  rent  of  the  different  rooms  ^     '^^'      , 

'  Town  Cleric  of 

varies.  [Tindal,  C.  J. — The  inference  from  that  would  be  Stockport, 
that  the  rates  would  vary.]  It  is  necessary  that  the  gross 
amount  of  the  rental  should  appear  in  order  that  the 
parishioners  may  have  an  opportunity  of  appealing.  The 
overseers  have  the  right  to  inspect  the  rate-hooks  (a),  and 
unless  it  appears  from  them  at  what  sum  a  party  is  rated, 
they  cannot  ascertain  whether  he  is  entitled  to  vote ;  but 
this  assessment  would  give  them  no  information.  Again, 
there  is  no  sufficient  description  of  the  premises  occupied 
by  the  party  in  the  rate.  There  b  nothing  to  designate 
what  building  or  what  particular  room  he  occupies.  If 
between  the  registration  and  the  election  he  were  to 
change  from  one  room  to  another,  he  would  lose  his  qua- 
lification, according  to  Reg.  y.  Dodworth(b).  [Tindal, 
C.  J. — Is  not  the  law  upon  that  point  altered  by  the  new 
Registration  Act?]  By  the  81st  sect,  of  that  Act  the 
inquiries  at  the  time  of  election  are  now  limited  to  the 
identity  of  the  voter  and  to  whether  he  had  already 
voted ;  and  the  question  as  to  the  continuance  of  the  same 
qualification,  which  the  voter  was  required  to  answer 
under  the  58th  sect,  of  the  Reform  Act,  is  no  longer  put. 
Although  therefore  a  party  could  not  now  be  indicted 
under  that  section,  still,  under  the  79th  sect,  of  the  Re- 
gistration Act  (c),  the  objection  would  apply,  as  the  party 

(a)  The  overseen  woald  have  the  custody  of  the  rate-books,  and,  of  course,  * 
the  rigbt  to  inspect  them.    By  6  Vict.  c.  IS,  s.  16,  registered  electors  and 
cUimaiist  are  empoweied  to  inspect  the  rate-books. 

(6)  Fal.  &  F.  275,  n. ;  S.  C.  nom.  jR.  v.  Dodtuxtrth,  2  Moo.  &  Rob.  72 ;  8 
Car.  &  P.  218.  See  Reg,  v.  Lucy,  1  Car.  &  M.  61 1 ;  Reg.  v.  Bowler,  id.  559 ; 
Hsg.w,  Ellis,  id.  564,  n. ;  Rsg.  v.  Spalding,  id,  568,  n. 

(e)  6  Vict.  c.  18,  s.  79,  enacts,  '*  That  at  every  future  election  for  a  member 
or  ni«nbers  to  serve  in  parliament  for  any  county,  city  or  borough,  the  register 
of  voters  so  made  as  aforesaid  shall  be  deemed  and  taken  to  be  conclusive  evi- 
dence that  the  persons  therein  named  continue  to  have  the  qualifications  which 


48  CASES  ON  APPEAL,  COMMON  PLEAS. 

1843.        would  lose  his  qualification  if  he  did   not  continue  to 

^^^^^       occupy  the   same  room    for  which  he  was  registered. 

^w.         [CoUman.  J. — How  could  the  question  arise?       The 

Town  Clerk  of^  __  _.  i..         •  ui. 

Stockport,  name  of  the  party  bemg  on  the  register,  he  would  be 
*'''  entitled  to  vote.  Who  could  question  the  vote  ?  MaulCy 
J. — Probably  a  Committee  of  the  House  of  Commons 
might  strike  out  the  vote  upon  a  scrutiny.  In  the  same 
way  as  if  a  man  had  committed  felony,  he  might  vote  at 
an  election,  but  a  Committee  might  strike  out  the  vote. 
Wehby  (for  the  respondent).— By  the  79th  sect,  of  the 
Registration  Act,  the  register  is  to  be  conclusive  evidence 
of  the  voter's  retaining  the  same  qualification;  the  pro- 
vision as  to  the  change  of  qualification  applies  only  to 
elections  for  counties ;  but  in  cities  and  boroughs  all  that  is 
required  is  a  continued  residence  within  the  requisite  dis- 
tance to  the  time  of  polling.]  Again,  it  appears  from  the 
assessment  that  the  parties  in  question,  if  rated  at  all,  are 
rated  only  as  joint-occupiers,  together  with  the  landlord* 
of  the  whole  building. 

Fourthly,  the  rates  have  not  been  paid  by  the  party 
in  question.  The  ^th  section  of  the  Reform  Act  re- 
quires not  only  that  the  party  shall  be  rated,  but  also  that 
he  ''  shall  have  paid,  on  or  before  the  20th  day  of  July, 

are  annexed  to  tbeir  names  respectively  in  the  register  in  force  at  such  election. 
Provided  always,  that  it  shall  not  be  lawful  for  any  person  to  vote  at  any  elec- 
tion for  a  member  or  members  for  any  county  where  the  qualification  annexed 
to  the  name  of  such  person  shall  have  appeared  annexed  to  his  name  in  the  pre- 
ceding register*  and  such  person,  on  the  last  day  of  July  in  the  year  io  which 
such  register  so  in  force  was  formed,  shall  have  ceased  to  have  such  qualifica- 
tion, or  shall  not  have  retained  so  much  thereof  as  would  have  entitled  him  to 
have  had  his  name  inserted  in  such  register :  Provided  also,  that  no  person  shall 
be  entitled  to  vote  at  any  future  election  for  a  member  or  members  to  serve  in 
parliament  for  any  city  or  borough,  unless  he  shall,  ever  since  the  thirty-first 
day  of  July  in  the  year  in  which  his  name  was  inserted  in  the  register  of  voters 
then  in  force,  have  resided,  and  at  the  time  of  voting  shall  continue  to  reside, 
within  the  city  or  borough,  or  place  sharing  in  the  election  for  the  city  or 
borough,  in  the  election  for  which  he  shall  claim  to  be  entitled  to  vote,  or 
within  the  distance  thereof  required  by  the  said  recited  act  to  entitle  such 
person  to  be  registered  in  any  year.*' 
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&c.  all  the  poor's  rates  and  assessed  taxes,  which  shall  1843. 
have  become  payable  from  him  in  respect  of  such  premises  WRiGHri 
previously  to  the  6th  day  of  April  then  next  preceding."  jown^acrk  of 
Here  the  rates  were  paid  by  the  landlord,  and  that  is  not  Stockport, 
sufficient.  [The  learned  counsel  referred  to  DashwootTs 
case  {a).  Ershine^  J.— In  Reg.  v.  The  Li/iabiianis  of 
Souih  Kilvinglon  (6),  decided  by  the  Court  of  Queen's 
Bench  in  this  term  (c),  it  was  held  that  a  payment  by  a 
landlord,  under  similar  circumstances  as  the  present,  would 
not  be  sufficient  for  the  purposes  of  conferring  a  settlement 
upon  the  tenant  ((i).]  A  fortiori  it  would  not  be  suffi- 
cient for  the  purpose  of  giving  him  a  vote.  At  any  rate 
the  assessment  must  be  taken  as  one  whole  sum,  and  the 
whole  must  be  paid ;  but  it  appears  from  the  assessment 
set  out  in  the  case  that  the  *^  total  amount  to  be  collected/' 
that  is,  due  in  respect  of  the  whole  of  the  premises,  was 
35/.,  but  the  '' amount  actually  collected"  was  only 
33/.  2s.  6d.,  and  that  1/.  lis.  6d.  had  not  been  collected 
in  respect  of  some  portions  of  the  premises  that  were 
"  empty."  The  whole  therefore  has  not  been  paid.  The 
law  is  thus  stated  by  Mr.  Elliott  on  the  subject:  *'  It  has 
generally  been  considered  that  the  whole  of  the  sum  at 
which  a  party  has  been  assessed  in  any  rate  must  be  paid. 
If  therefore  there  has  been  a  remission  of  the  whole  or  any 
part  of  the  rate,  either  by  the  overseers  or  by  the  magis- 
trates, under  the  provisions  of  the  54  Geo.  3,  c.  170, 
s.  1 1  (e),  the  party  so  excused  would  not  be  entitled 

(a)  Maon.  Pro.  in  Courts  of  RevisioQ,  18;  see  also  Spene§r*t  cote,  id,  66; 
Harvey's  eau,  ui.  1 10;  Hervty't  ease,  1 16. 

(6)  3  Gale  &  Dav.  157. 

{e)  November  11. 
.  (d)  In  that  case  the  pauper  rented  premises  under  an  agreement  to  pay  a 
higher  rent,  in  consideration  of  the  landlord  taking  upon  himself  to  pay  the  rates. 
The  pauper  was  himself  rated,  but  he  referred  the  parish  officers  to  the  landlord, 
and  ibe  landlord  paid  the  rates  accordingly :  it  was  held  that  the  pauper  had  not 
gained  a  seltlemeiit  by  payment  of  r^ia^ 

(e)  64  Geo. 3,  c.  170,  s.  ll>  enacts,  that  where  any  person  rat^d  to  any  rates  * 

VOJ-,  I.— p.  A,  B 
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1843.       to  be  registered ;  assessment  and  paj^ent  being  con- 

^^j^^^       ditions  imposed  by  the  statute,   upon  compliance  with 

^PP'         which  alone  a  person  is  entitled   to  the  franchise."  (a) 

Town  Clerk  of   ^,  '^  ,  ,  ^    ,  »,   i     , 

Stockport,  Ine  present  case  states  that  ''part  of  the  rate  had 
^^^'  been  "  forgone  in  respect  of  what  was  empty."  [Matde^  J. 
— That  is  rather  a  sort  of  recital;  in  the  statement 
of  the  case  it  is  said,  that  ''  the  whole  of  the  rate, 
with  the  exception  of  what  was  allowed  for  the  portions 
which  were  empty,  had  been  paid  up/'  &c.]  The  infer- 
ence from  that  may  be,  that  a  part  of  the  rate  had  been 
remitted  by  the  magistrates  or  the  overseers ;  but  even  if 
it  had  been  allowed  by  the  magistrates,  still  the  party 
would  thereby  be  disentitled  to  vote.  The  whole  build 
ing  was  included  in  one  assessment,  and  probably  was 
compounded  for.  [CoAmait,  J. — I  am  not  aware  that  the 
magistrates  have  any  power  to  remit  the  rate  by  reason 
of  the  premises  being  empty.  The  statute  54  Geo.  3, 
c.  170,  s.  11,  referred  to  by  Mr.  Elliott,  only  authorizes 
them  to  excuse  persons  who  are  unable  to  pay  by  reason 
of  poverty.  It  contains  no  provisions  as  to  empty  houses.] 
At  all  events,  as  the  party  seeks  to  take  the  advantage  of 
the  consolidated  assessment  and  payment,  he  must  also 
take  the  disadvantage  arising  from  the  non-payment.  So 
long  as  a  portion  of  the  mill  is  occupied,  the  whole  must 
be  rated,  and  the  whole  rate  must  be  paid. 
WeUby  for  the  respondent. 
I  First,  the  room  in  question  sufficiently  satisfies  the  term 


or  cesses  within  any  parish  or  township,  &c.  shall  apply  to  two  justices  of  the 
peace  to  be  discharged  therefrom  on  account  of  his  poverty,  such  justices,  on 
proof  of  his  inability  through  poverty  to  pay  such  rate  or  cess,  may,  with  the 
consent  of  the  churchwardens  and  overseers,  or  of  such  other  person  as  by  any 
statute  for  the  management  of  poor  in  such  parish,  &c.  shall  be  competent  to 
act,  order  and  direct  that  such  person  shall  be  excused  from  the  payment  of  such 
rate  or  cess,  and  may  strike  his  nsroe  therefrom  ;  and  the  sum  at  which  he  was 
rated  shall  not  afterwards  be  collected,  nor  shall  any  person  be  charged  with  it. 
(a)  Page  194,  2nd  edit. 
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^' building/' in  the  S7th  section  of  the  Reform  Act.    It       1843. 
is  clear  that  the  legislature  contemplated  giving  the  fran-      Whiort, 
chise  to  occupiers  of  certain  portions  of  buildings.    The  xown^cierk  of 
term  "  other  building"  is  nomen  generalissimum ;  it  must    Stocxport, 
undoubtedly  be  taken  as  ejusdem  generis  with  those 
that  precede  it,  namely,  warehouse^  counting-house  and 
ahop,  which  are  or  may  be  only  portions  of  another 
building.      What  the   act  requires  is,  that  the  party 
should  occupy  some  building,  where  he  either  resides  or 
carries  on  a  visible  trade  or  business.    The  concession 
made  on  the  other  side  that,  if  this  room  were  occupied 
for  the  purposes  of  a  dwelling,  it  would  be  sufficient  as 
constituting  a  "  house/'  puts  an  end  to  the  case.     If  suffi- 
cient as  a  house,  it  must  he  sufficient  as  a  "  building  /' 
and  it  cannot  be  less  a  *'  building/'  because  it  is  not 
occupied  as  a  "  house."    Brown  v.  Lord  Granville  is  an 
authority  in  favour  of  the  respondent.    The  word  **  build- 
ings" was  there  extended  to  charge  a  party  with  a  tax ; 
it  cannot  have   a  more  limited  construction  when  its 
object  is  to  confer  a  right. 

Secondly,  there  is  a  sufficiently  exclusive  occupation 
of  the  premises  by  the  party.  The  case  expressly  states 
that ''  each  tenant  has  the  exclusive  use  of  his  room,  and 
has  the  key  to  the  door  thereof."  There  is  nothing  to 
show  that  the  steam  engine  is  in,  or  forms  part  of  the 
building.  It  is  used  merely  for  the  application  of  power; 
as  to  which  the  party  does  not  claim  or  require  any  exclu- 
sive occupation ;  it  is  as  though  he  had  the  exclusive  oc- 
cupation of  a  water  mill,  with  the  use  of  a  stream  which 
was  common  to  others. 

Thirdly,  the  party  is  duly  rated.  The  question  whe- 
ther each  of  the  occupiers  is  "  duly  rated,"  must  of  course 
mean  for  the  purposes  of  the  Reform  Act.  It  may  be 
admitted  that  the  rate  is  informal ;  but  still  he  is  suffi- 
ciently rated,  his  name  appearing  on  the  rate ;  and  he  is 
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1843.       primi  facie  liable  as  occupier.     He  is  in  fact  rated, 

Wright,      though  it  docs  not  appear  nominatim  for  what  premises. 

Towa^acrk  of  {.^"^^9  J.— It  is  to  be  observed,  that  the  landlords  are 

Stockfort,     down  upon  the  rate  both  as  occupiers  and  owners,  and 

the  case  states  that  they  and  the  tenants  appear  to  be 

rated  jointly.] 

The  case  of  R.  v.  ^Olave  has  no  application  here,  as 
the  question  is  not  upon  the  validity  of  the  rate.  The 
2nd  section  of  the  Parochial  Assessment  Act  (6&7  Will. 
4,  c.  96  (a), )  requires  the  rate  to  be  in  the  form  given  in 
the  schedule,  but  the  enactment,  that  ''otherwise  the  rate 
shall  be  of  no  force  or  validity,'*  applies  only  to  the  im- 
mediately preceding  sentence,  which  requires  the  decla- 
ration at  the  foot  of  the  rate  to  be  signed  by  the  parish 
officers,  and  does  not  apply  where  the  particulars  stated 
in  the  earlier  part  of  the  section  are  deviated  from; 
jReg,  V.  The  Inhabitants  of  Fordham{b).  But  on  the 
other  hand,  if  this  is  to  be  treated  as  a  void  rate,  then  no 
rate  has  in  fact  been  made,  and  therefore  the  party  is  not 
required  to  be  upon  the  rate.  The  only  question  is,  whe- 
ther the  party  is  sufficiently  rated  for  the  purpose  of 
identity.  It  is  the  renting  and  occupation  of  premises  of 
the  requisite  value  that  confers  the  vote,  and  not  the 
being  rated.  [Tindal,  C.  J. — It  is  necessary  that  the 
party  should  pay  his  rates.] 

The  argument  as  to  the  change  of  qualification  has 
already  been  answered. 

Fourthly,  as  to  the  payment  of  the  rate.  There  is  a 
material  difference  in  this  respect  between  the  gaining  of  a 
settlement  and  the  acquisition  of  a  vote.  In  the  former, 
the  rating  and  payment  of  the  rate  is,  under  the  3  Will.  3, 
c.  11,  s.  6,  the  test  of  the  ability  of  the  party;  but,  as 
already  observed,  under  the  Reform  Act,  the  occupation 

(a)  Ante,  p.  46,  n.  (a).  (6)  11  A.  &  E.  73 ;  S.  C.  3  P.  &  D.  95. 


MICHABLMAS  VACATION,  VII  VICT.  53 

of  a  house,  &c.  is  at  least  the  principal  part  of  the  quali-  1843. 
fication.  Reg.  v.  South  Kilvington  was  decided  upon  the  vvmouT, 
authority  of  Rex  v.  7%^  Inhatniants  of  Weobley^a),  j^^^^l^^f 
where  it  was  held,  that  an  exciseman,  who  was  rated  for  Stockpobt, 
his  salary,  the  rate  being  in  fact  paid  by  the  collector 
without  any  deduction  from  the  salary,  did  not  thereby 
gain  a  settlement.  The  reason  for  this  decision  is  thus 
given  by  Lord  Kenyon,  C.  J.—"  If  the  rate  had  been 
paid  by  him  through  the  medium  or  by  the  hands  of 
another,  that  would  have  been  a  payment  by  himself;  but 
here  he  neither  paid  it  mediately  or  immediately.  He 
was  not  affected  by  the  payment  at  all.  It  was  not  de- 
ducted out  of  his  salary,  nor  was  his  income  diminished 
by  it."  The  facts  of  that  case  are  very  distinguishable 
firom  the  present,  for  here  the  payment  does  affect  the 
party — it  is  made  on  his  behalf — and  is  therefore  to  all 
intents  a  payment  by  him.  This  case  much  more  resem- 
bles that  of  Rex  v.  The  Inhabitants  of  Axmouth  (6), 
where  it  was  held  that  a  custom-house  officer,  who  was 
rated  for  his  salary  towards  the  land-tax,  and  in  fact 
paid  the  rate  himself,  (though  the  money  was  either  given 
to  him  beforehand  for  the  purpose,  or  allowed  to  him 
afterwards  by  the  collector,)  gained  a  settlement  in  the 
parish  in  which  he  was  so  rated  and  paid.  In  Reg.  v. 
South  Kilvington,  the  case  of  Rex  v.  The  Inhabitants  of 
Lower  Heyford{c)  does  not  appear  to  have  been  brought 
before  the  notice  of  the  Court.  It  bears  strongly  upon 
the  present  question.  The  case  was  this : — an  attorney, 
having  a  cottage  and  land  near  his  residence,  allowed  his 
clerk  to  occupy  them,  that  he  might  the  more  conveni-  < 
ently  attend  to  the  business ;  and  suffered  him  to  hold 
them  rent  free,  as  an  augmentation  of  his  salary :  the  clerk 

(a)  2  East,  68. 

(fr)  8  East,  383 ;  tee  also  iZcr  ?.  OkehamfUm,  Barr.  Set  Cai  6* 

(e)  1  B.  &  Ad.  76. 
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1843.  was  rated  as  occupier,  but  the  attorney  was  sometimes 
Weight,  Called  upon  to  pay  and  did  pay  the  rates,  and  when  the 
^^^'  ,  clerk  paid  them,  the  attorney  reimbursed  him ;  and  it  was 
Stockport,  held  that  the  clerk  gained  a  settlement  by  paying  the  pa- 
^^  rochial  taxes.  Rex  v.  BridgewaUr(a\  and  Bex  t.  Open* 
9haw{b)y  are  also  authorities  to  show,  the  payment  in  this 
ease  was  sufficient.  With  regard  to  the  question  gene- 
rally, Mr.  Rogers  has  observed  (c),  (as  cited  by  Mr. 
Elliott  {d)y  )  *'  A  question  has  often  arisen,  whether  the 
payment  of  rates  by  the  landlord,  by  an  arrangement  be- 
tween him  and  the  tenant,  the  latter  being  the  party  rated, 
that  he  should  pay  an  additional  rent  in  respect  of  the 
landlord  paying  the  rates,  or  adding  the  amount  of  the 
rates  to  the  rent,  in  order  to  reimburse  the  landlord,  is  a 
sufficient  payment  by  the  tenant  under  section  S7.  It 
would  certainly  seem  to  be  so — in  such  a  case  the  debt  is 
the  debt  of  the  tenant,  and  the  parish  has  no  remedy 
against  any  but  him ;  whoever  therefore  pays  the  rate,  by 
so  doing,  discharges  the  debt  due  from  the  tenant ;  it  is 
therefore  a  payment  for  the  benefit  of  the  tenant."  To 
which  Mr.  Elliott  adds  (e),  *'  In  Rex  v.  Coxens  (/)  it  was 
decided,  that  if  the  money  is  tendered  by  any  other  than 
the  person  rated,  as  by  the  landlord  on  his  tenant's  ac- 
count, it  must  be  received." 

It  has  been  argued  on  the  other  side,  that  as  part  of  the 
rate  has  been  allowed  or  remitted,  therefore  the  whole  of 
the  rate  has  not  been  paid ;  but  that  argument  assumes 
that  the  rate  is  assessed  upon  the  whole  premises.  But 
the  fact  of  a  part  of  the  rate  having  been  remitted  for  the 
empty  portion  of  the  premises,  shows  that  each  portion, 
that  is,  each  room,  was  considered  as  a  separate  tenement^ 

(«)  3  T.  R.  660. 

(6)  1  W.  Bl.  463  i  Burr.  SeU  Ca.  522. 

(e)  Law  and  Practice  of  Elections,  p.  158,  3d  edit. 

(d)  QualiBcation  and  Regtatiation  of  Parliamentaiy  Electors,  p.  193, 3nd  ed. 

(«)  Ubi  supra,  (J)  Dougl.  426. 
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and  that  the  rate  was  charged  upon  each  occupier  sepa-       1848. 

Looking  at  the  general  reasonableness  of  the  matter,         ^ff* 
there  can  be  no  question  but  that  each  occupier  here  does     Stocepoat, 
pay  the  rate.    He  unquestionably  pays  an  increased  rent,        ^* 
by  reason  of  the  landlord's  paying  the  rate ;  and  it  can 
make  no  difference  whether  the  occupier  pays  10/.  for 
rent  and  81.  for  rate ;  or  IS/,  for  rent,  in  consideration 
that  the  landlord  riiould  pay  the  3/.  for  rate. 

As  to  the  number  of  votes  which  it  is  said  would  be 
created  out  of  one  building,  the  same  argument  would 
apply  if  the  rooms  were  used  for  the  purposes  of  dwelling, 
or  as  shops,  or  warehouses,  when  no  question  could  arise 
as  to  their  being  sufficient  to  confer  the  franchise.  No 
question  as  to  the  value  of  the  premises  is  raised  in  the 
case. 

Townsendy  in  reply.— As  to  the  nature  of  the  building, 
it  appears  from  the  case  that  it  must  be  considered  as 
merely  ancillary  to  the  steam-engine.  IMauk,  J. — Would 
it  not  rather  be  that  the  steam-engine  is  ancillary  to  the 
building?]  Then  it  cannot  be  said  that  there  was  an 
exclusive  occupation  of  each  room  by  the  parties,  for  the 
taking  was  of  the  power  as  well  as  of  the  room,  and  there 
was  clearly  no  exclusive  occupation  of  the  power.  The 
value  of  the  power  was  included  in  the  rental  of  the 
room,  and  though  no  question  is  distinctly  raised  as  to 
the  sufficiency  of  the  value  of  the  room,  yet  it  arises  inci- 
dentally in  the  case.  With  regard  to  the  questions  as  to 
the  sufficiency  of  the  rating  and  payment  of  the  rates  by 
the  landlord,  the  opinions  of  Mr.  Rogers  and  Mr.  Elliott 
were  cited  in  the  Court  of  Queen's  Bench  in  Reg.  v.  South 
Kilvington,  but  the  judgment  in  that  case  is  in  direct  con- 
travention of  those  opinions.  That  case  depended  upon 
the  construction  of  the  66th  section  of  the  Poor  Law 
Amendment  Act  (4  &  5  Will.  4,  c.  76),  irfiich  enacts> 


56 


CASES  OM  APPEAL,  COHUOM  PLEAS. 


1843. 


WazouT, 

Town  Clerk  of 
Stockport, 


(almost  in  the  same  words  as  the  27th  section  of  the  Reform 
Act)i  that  "  no  settlement  shall  be  acquired  by  occupying 
a  tenement,  unless  the  person  occupying  the  same  shall 
haye  been  assessed  to  the  poor  rate,  and  shall  have  paid 
the  same  in  respect  of  such  tenement  for  one  year."  This 
case  is  much  stronger  against  the  occupier;  for  here  the 
occupier  does  not  constitute  the  landlord  his  agent  to 
pay  any  specific  sum  :  the  landlord  is  rated  for  the  whole 
building,  and  pays  in  respect  of  the  whole.  The  occu- 
pier might  have  got  himself  specifically  rated  under  the 
30th  section  of  the  Reform  Act. 

{Halcombf  Serjt.,  Amicus  Curice,  referred  to  sect.  75  of 
the  Registration  Act.)  (a) 

Cur,  adv.  vuU. 


Wednesday, 


TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
— The  first  question  submitted  for  our  decision  by  the 
revising  barrister  is,  whether  each  of  the  rooms  or  floors 
held  in  the  manner  described  in  the  case,  was  such  a 


(a)  6  Vict.  c.  18,  s.  75,  after  reeiting  2  Will.  4,  c.  45.  b.  27,  and  that  doubU 
had  arisen  how  far  any  misnomer  or  inaccurate  or  insufficient  description  in  a 
rate  of  the  person  occupying  any  such  premises  as  iu  the  said  recited  act  are 
mentioned,  or  any  inaccurate  descriptioD  of  the  premises  so  occupied,  had  the 
effect  of  preventing  any  such  person  from  being  registered  and  entitled  to  vote  in 
respect  of  such  premises  in  any  year ;  proceeds  to  declare  and  enact, — '*  that 
where  auy  person  shall  have  occupied  such  premises  as  in  the  said  recited  act 
are  mentioned,  for  twelve  calendar  months  next  previous  to  the  last  day  of  July 
in  any  year,  and  such  person  being  the  person  liable  to  be  rated  for  such  pre- 
mises shall  have  been  hon&fide  called  upon  to  pay  in  respect  of  such  premises 
all  rates  made  for  the  relief  of  the  poor  in  such  parish  or  township  during  the 
time  of  such  his  occupation  so  required  as  aforesaid,  and  such  person  shall  have 
hon&fide  paid,  od  or  before  the  twentieth  day  of  July  in  such  year,  all  sums  of 
money  which  he  shall  have  been  called  upon  to  pay,  as  rates  in  respect  of  such 
premises,  for  one  year  previously  to  the  sixth  day  of  April  then  next  preceding, 
such  person  shall  be  considered  as  having  been  rated  and  paid  all  rates  in  respect 
of  such  premises  within  the  meaning  of  the  said  recited  act,  and  be  entitled  to 
be  registered  in  respect  of  the  same  in  any  year,  any  misnomer  or  inaccurate  or 
insufficient  description  in  any  rate  of  the  person  so  occupying  or  of  the  previises 
occupied  notwithstanding.'' 
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building  as  under  the  27th  section  of  the  **  Act  to  amend        1843. 
the  Representation  of  the  People  in  England  and  Wales/*      Wxioht, 
would  confer  the  right  of  voting  upon  its  occupiers  ?  and   j^^^cierk  of 
we  are  of  opinion  that  each  of  the  rooms  held  in  the     Stookport, 
manner  described  in  the  case  was  such  a  building  as  to 
confer  the  right  of  voting  upon  its  occupier.    It  is  called 
in  the  case  '^a  room;"  it  is  described  as  a  distinct  or 
separate  portion  of  the  factory ;  each  tenant  is  stated  to 
have  the  exclusive  use  of  his  own  room,  and  the  key  to  the 
door  thereof.     And  we  think  such  a  description  and  such 
a  mode  of  occupation  brings  it  as  much  within  the  mean- 
ing of  the  word  "building/"  as  is  a  shop  or  counting- 
house,  which  are  expressly  specified  in  the  act. 

The  second  question  is,  whether  there  was  an  exclusive 
occupation  in  each  such  tenant  as  required  by  the  same 
clause  ?  and  to  this  question  we  answer  that  the  finding 
of  the  revising  barrister  in  the  case  to  which  we  before 
adverted,  appears  to  us  to  put  an  end  to  any  doubt  on 
the  point :  for  the  case  finds  that  "  each  tenant  has  the 
exclusive  use  of  his  room,  and  has  the  key  of  the  door 
thereof:*'  and  it  does  not  appear  to  us,  that  the  landlord's 
engagement  to  supply  a  steam-power  communicating  with 
each  room,  in  order  that  the  tenant  may  work  his  own 
machinery  therewith,  makes  the  occupation  of  the  room 
itself  by  the  tenant  less  exclusive  than  if  there  had  been 
no  such  engagement.  It  seems  to  have  no  further  bear- 
ing on  the  question  of  exclusive  occupation  than  if  the 
landlord  had,  by  the  agreement  for  the  taking,  contracted 
to  furnish  manual  labour  for  the  service  of  the  occupiers 
in  their  trade  or  business  carried  on  in  each  separate 
room ;  or  had  contracted  to  provide  a  light  in  such  a 
situation  that  it  would  illuminate  equally  all  the  rooms ; 
observing  that  in  the  statement  before  us  no  question  is 
raised  as  to  the  sufficiency  of  the  annual  value  of  the 


]  room  itself,  without  the  steam  power,  for  the  purpose  of 
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184S.       conferring  a  vote,  whatever  bearing  it  might  have  upon 
~Wb,oht,      the  case  (a), 
a.     ^?R'^    c      The  third  question  submitted  to  us  is,  whether  each  of 

lown  Clerk  ot  *  <•        i_  • 

Stockport,  such  occupiers  was  duIy  rated  in  respect  of  such  premises 
'''*  occupied  by  him  ?  In  answer  to  which  question  it  is  in 
the  first  place  to  be  observed,  that  all  that  the  act  requires 
is,  that  the  person  claiming  the  right  to  vote,  '^  shall  have 
been  rated  in  respect  of  such  premises  to  all  rates  for  the 
relief  of  the  poor ;"  the  object  of  this  provision  in  the  act 
appearing  to  be  that  additional  evidence  should  be  thereby 
furnished  of  the  actual  occupation  by  the  claimant  during 
the  twelve  months  made  necessary  by  the  act.  And,  with 
this  object  in  view,  we  think  it  never  could  have^een  in- 
tended by  the  legislature  that  the  rate,  in  order  to  be 
sufficient  for  the  purposes  of  the  act,  must  be  so  perfect 
in  point  of  form  that  it  must  be  free  from  every  objection 
which  might  be  allowed  to  prevail  against  it,  in  an  appeal 
at  the  quarter  sessions.  Such  a  construction  of  the  sta«- 
tute  would  place  the  vote  of  the  claimant  in  extreme 
hazard  from  the  ignorance  or  carelessness  of  the  over- 
seer ;  for  the  statute  has  given  the  claimant  himself  no 
power  to  correct  or  control  any  error  in  the  rate,  but  has 
limited  his  application  to  the  overseer,  by  sect.  80,  to  "  a 
claim  to  be  rated  to  the  relief  of  the  poor ;"  and  in  the 
same  section  has  required  no  more  from  the  overseer,  than 
**  to  put  the  name  of  the  occupier  on  the  rate  for  the 
time  being.''  The  claimant  therefore  has  no  opportunity 
of  rectifying  any  error  as  to  the  particulars  of  the  rate, 
except  by  an  appeal  to  the  quarter  sessions,  for  which  the 
time  might  not  be  sufficient,  and  the  expense  would  be 
great.  We  think,  therefore,  if  the  rate  is  in  such  form 
that  the  name  of  the  occupier  appears,  the  premises  for 
which  he  is  rated,  the  rateable  value  thereof,  and  the 
amount  of  the  rate,  it  is  a  sufficient  rate  within  the  inten- 

(a)  See  Rohintan  v.  Learoyd,  7  M.  &  W.  4S. 
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lion  of  the  act.     And^  looking  at  the  rate  now  in  question,       184^. 
it  appears  that  all  the  persons  who  are  claimants  are  joindy       ^^^^^^^ 
rated  by  their  respective  names ;  they  are  rated  for  pre-         ^pp- 
miaesy  which  are  therein  described  as  '*  factory,  ware-     Stockport, 
house,  steam-engine,  steam-pipes,  gearing  and  shafting,         ^' 
and  gas-pipes  ;**  and  it  appears  by  the  case  that  the  fac- 
tory comprehends  all  the  rooms  which  are  occupied  by 
each  of  the  claimants  respectively,  so  that  each  claimant, 
being  rated  for  the  whole  factory,  is  rated  for  that  part  of 
it  which  he  occupies  himself;  and  as  to  the  annual  value 
of  the  property,  that  is,  of  the  whole  property,  it  is  stated 
expressly  in  the  rate ;  as  is  also  the  amount  of  the  rate 
itself.    We  think,  therefore,  that  each  occupier  is  rated 
in  respect  of  the  premises  occupied  by  him,  within  the 
meaning  of  the  act. 

The  fourth  question  submitted  by  the  revising  barrister 
is,  whether  each  such  occupier  can  be  held  to  have  duly 
paid  the  said  rate  in  respect  of  such  his  occupation,  part 
of  the  rate  having  been  ^'  forgone"  in  respect  of  what  was 
empty,  and  the  whole  of  what  was  paid  having  been  in 
fact  paid  by  the  landlord. 

From  the  statement  in  the  case,  it  appears  that  the 
whole  of  the  rate,  with  the  exception  of  what  was  allowed 
for  the  portions  which  were  empty,  was  actually  paid  by 
the  landlord,  so  that  the  rate  must  have  been  paid  for 
every  part  of  the  premises  that  was  in  the  actual  occupa- 
tion of  any  one  ;  and  the  real  question  does  not  arise 
upon  the  nonpayment  of  the  rate,  but  upon  the  payment 
thereof  by  the  landlord  under  an  agreement  with  the 
tenant. 

This  latter  question  has  accordingly  been  argued  before 
us,  and  many  decisions  of  the  Court  of  Queen's  Bench 
have  been  brought  in  review,  in  which  the  question  has 
been,  whether  a  settlement  has  been  gained  by  paying  the 
public  taxes  or  levies  of  a  parish,  in  cases  where  the 
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1843.  tenant  has  been  rated,  but  the  rate  has  been  paid  by  the 
WbiohtT^  landlord. 
Town  ci'rk  of  ^'  appears,  however,  to  us  to  be  unnecessary  to  consider 
Stockpokt,  the  aniilogy  which  those  cases  may  bear  to  that  which  is 
now  under  consideration,  inasmuch  as  there  is  one  circum* 
stance  in  the  present  case  which  essentially  distinguishes 
it  from  those  cited ;  for  in  the  case  now  under  considera- 
tion all  the  claimants  are  rated  as  joint  occupiers,  and  the 
rate  is  paid  by  two  of  them ;  not  by  one  who  is  a  stranger 
to  the  rate,  as  the  landlord  in  the  cases  referred  to  always 
was  :  and  we  think  it  impossible  to  contend  that,  after  a 
payment  of  the  whole  rate  by  any  one  of  the  parties  so 
jointly  rated,  the  fact  of  payment  by  each  and  every  of 
them  can  be  brought  in  question ;  but  that  such  payment 
by  any  of  the  parties  so  jointly  rated  must  enure  to  the 
benefit  of  all,  and  is  virtually  a  payment  by  each. 

Therefore  we  think  the  persons  rated  have  paid  the 
poor  rate  within  the  meaning  of  the  statute,  and  determine 
that  the  decision  of  the  revising  barrister  was  right. 

Decision  affirmed. 
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BOROUGH  OF  CHATHAM.  ~ 

William  Hughes Appeliani. 

Overseers  of  the  Parish  of  Chatham  .  Respondents. 

CASE.  Wedneiday, 

Die.  6. 

William  hughes  duly  objected  to  the  name  of  A.,  •  muter 
James  Burton  (and  seven  others)  being  retauied  on  the  c^tfaAm 
list  of  voters  for  the  parish  of  Chatham,  within  the  said  ^>ocks.  had  the 

borough.  patioD  and  con- 

Tbe  facts  of  the  case  of  James  Burton  were  as  (oU  in  the  dock- 

The  party  objected  to  occupied  a  house  in  the  dockyard  ^J^  of  ^ 

at  Chatham,  of  the  value  of  40/.  per  annum,  from  July,  |Mdd  no  rant  for 

1836,  to  September,  184^,  when  he  removed  to  a  house  hidUaTpwt 

in  Milton's  Terrace,  Chatham,  about  a  mile  from  the  «»»?«»«»<>«» 

'  '  for  bi8  services ; 

dockyard,  where  he  now  resides.     The  house  in  Milton's  no  part  of  it  was 
Terrace  he  hires  of  the  landlord  in  the  usual  manner,  purposes;  the 
and  pays  a  rent  of  50/.  per  annum;  and  is  rated  for  it,  h^rformedhis 
and  pays  such  rates  in  the  ordinary  way,  and  no  question  services  being 
arises  in  respect  of  such  house.    With  regard  to  the  house  If  he  had  not 
in  the  dockyard,  it  belongs  to  the  Lords  Commissioners  he  would ^have 
of  the  Admiralty.     The  person  objected  to  is  master  gj^ '"y^JJ^'^'j 
rope  maker  in  the  dockyard,  and  as  such  he  had  the  addition  to  his 
house  as  his  residence.     He  paid  no  rent  in  money  for  it,  rated  to  the 
but  had  it  as  part  remuneration  for  his  services.     He  had  S2Ser***Tiie*^" 
the  exclusive  use  and  occupation  of  the  house  for  himself  [*^  ^^'^  P«>^ 

by  the  Paymas- 
and  family,  and  no  part  of  it  was  used  for  public  pur-  ter  General, 

poses ;  the  office  in  which  he  performs  his  public  services  mvmeraSon  of' 

being  away  from  it.    He  had  the  keys  of  all  the  doors,  ff  he*Sd^aid 

and  no  person  but  himself  had  any  control  over  the  house,  the  rates  him* 

He  was  rated  to  all  the  poor  rates  and  assessed  taxes  in  miraity  would 

have  repaid  him. 
Held,  that  A.  occnpied  the  boose  "  as  tenant"  within  section  27  of  2  Will,  4,  c.  45. 
Held  also  that  the  rates  were  paid  by  him. 
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respect  of  the  house,  in  his  own  name  as  the  occupier. 
Such  rates  and  taxes  were  paid  by  the  Paymaster  Gene- 
ral's clerky  at  the  Pay-OflSce,  at  Chatham.  They  were 
so  paid  as  part  remuneration  for  his  services.  If  he  had 
not  been  allowed  the  house^  he  would  have  had  an  allow- 
ance for  a  house  in  addition  to  his  salary ;  and  now  that 
he  has  not  a  house  in  the  dockyard  i  he  is  allowed  one 
guinea  per  week  by  the  Admiralty  in  lieu  of  rent  and 
rates,  under  the  name  of  "  lodging  money."  If  he  had 
paid  the  poor  rates  himself  in  respect  of  the  house  in  the 
dockyard,  instead  of  having  them  paid  for  him  as  above, 
the  Admiralty  would  have  repaid  him. 

The  case  then  stated  that  the  revising  barrister  had 
disallowed  the  objection,  and  retained  the  name  upon  the 
list  of  voters,  deciding  that  J.  Burton  occupied  within 
the  borough  of  Chatham,  as  tenant,  a  house  of  the  clear 
yearly  value  of  not  less  than  10^.,  and  had  duly  paid  all 
the  poor  rates  and  assessed  taxes  which  had  become  pay- 
able from  him  in  respect  of  such  premises  previously  to 
the  6th  day  of  April  then  next  preceding.  And  the  seven 
other  cases  were  consolidated  with  the  principal  case* 

(Signed)        J.  D.  C.,  Revising  Barrister. 

The  case  was  argued  in  Michaelmas  Term. 

Kinglake,  for  the  appellant. — The  question  in  this 
case  is»  whether  officers  or  servants  of  the  government, 
occupying  government  premises,  are  entitled  to  vote  in 
respect  of  them.  The  case  turns  upon  the  construction 
of  the  27th  section  of  the  Reform  Act,  which  requires  the 
party  to  be  the  occupier  of  premises  ''  as  owner  or  tenant." 
The  party  here  is  clearly  not  the  owner ;  nor  can  it  be 
said  that  the  relation  of  landlord  and  tenant  subsisted  be- 
tween him  and  the  Lords  Commissioners  of  the  Admi- 
ralty. The  occupation  of  the  house  was  ancillary  to  the 
performance  of  the  services  of  the  party  as  master  rope 
maker  to  the  dockyards.    A  settlement  under  the  poor 
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law  would  not  have  been  gained  by  a  similar  occupation. 
The  revising  barrister  may  have  thought,  that  as  no  part 
of  the  public  services  was  conducted  in  the  house  in 
qoestioni  the  occupation  Would  be  sufficient;  but  if  the 
party  occupied  the  house  because  he  was  servant^  it  would 
not  be  sufficient,  though  such  occupation  might  be  of  a 
separate  building,  and  might  be  for  his  own  private  ad- 
vantage. There  is  a  large  class  of  cases  where  servants 
occupying  houses  belonging  to  their  masters,  in  respect  of 
their  services,  have  been  held  not  to  gain  a  settlement, 
though  there  has  been  no  personal  occupation  by  the 
masters.  In  Rex  v.  The  Inhabitants  of  Minster  {a\ 
where  the  pauper  was  hired  as  bailiff  to  one  P.  who  held 
a  farm,  under  an  agreement  that  he  was  to  have  weekly 
wages,  &c.  and  his  master  was  to  find  him  a  house,  and 
either  to  furnish  him  with  two  cows,  or  the  pauper  was  to 
be  at  liberty  to  hire  two,  and  feed  them  on  the  farm ;  and 
he  served  three  years  under  the  agreement,  and  lived 
with  his  family  in  his  master's  house,  occupying  the 
kitchen  and  two  rooms,  and  hired  two  cows,  which  fed 
during  the  summer  in  the  pastures  of  his  master,  it  was 
held  that  by  the  feeding  of  the  cows,  which  was  above 
the  yearly  value  of  102.,  the  pauper  acquired  a  settlement. 
But  the  occupation  of  the  rooms  would  not  have  been  suf- 
ficient. So  in  Rex  v.  The  Inhabitants  of  Kelstem{b)t 
where  the  pauper,  a  married  man,  agreed  to  serve  S.  for 
a  year,  as  a  labourer,  and  was  to  have  SOL  a  year,  a  house 
and  garden,  a  piece  of  land  for  potatoesi  the  milk  of  a 
cow  and  feeding  of  a  pig,  which  were  to  run  on  a  neigh- 
bouring field;  and  under  this  agreement  the  pauper  served, 
and  had  the  exclusive  occupation  of  the  house  for  him- 
self and  family,  the  house  being  about  100  yards  from  the 
house  of  S.,  and  being  necessary  for  the  performance  of  his 
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1843*  service^  and  if  he  had  not  had  it^  he  would  have  had  more 
Hughes  wagcs:  it  was  held  that  this  was  not  a  coming  to  settle 
i4pp.  on  a  tenement  to  confer  a  settlement*  In  that  case  Lord 
Chatham,  EUetiborough,  C.  J.  Said,  *'  I  own  I  have  no  doubt  in  this 
^'  case,  that  the  only  occupation  of  the  house  was  the  occu- 
pation of  the  master  and  not  of  the  servant,  whom  the 
master  placed  there  for  the  mutual  convenience  of  both 
parties.  The  master's  house  was  about  a  hundred  yards 
distant  from  it,  and  the  servant  had  it  thrown  into  the 
bargain  in  cumulation  of  wages.  This  may  be  compared 
to  rooms  allotted  to  a  coachman  over  the  stables  of  his 
master,  or  to  an  out-house,  where,  being  a  family  man,  it  is 
more  convenient  that  he  should  be  out  of  the  dwelling- 
house  ;  but  that  is  nothing  more  than  the  occupation  by 
the  master"  (a).  And  Bat/ley,  J.  added,  "  the  occupa- 
tion of  the  house  was  necessary  for  the  performance  of 
the  service,  therefore  it  must  be  taken  as  the  occupation 
of  the  master,  and  not  of  the  servant"  (6).  In  Rex  v.  The 
Inhabitants  of  BardweU{c\  the  pauper  was  hired  for  a 
year  as  a  shepherd ;  he  was  to  have  a  house  and  garden 
rent  free,  7^.  a  week,  and  the  going  of  thirty  sheep  with  his 
master's  flock,  as  wages.  He  served  for  two  years  at  those 
wages  in  the  parish  of  I  x worth,  during  all  which  time  the 
sheep  went  on  his  master's  farm,  the  whole  of  which  was 
situated  in  that  parish.  The  feed  of  the  sheep  was  worth 
16/.  per  annum,  and  it  was  held,  that  this  would  not  con- 
fer a  settlement,  it  not  being  any  part  of  the  bargain  that 
the  sheep  should  be  pasture  fed."  And  Bayleyy  J.  there 
said,  '^  The  house  and  garden  being  merely  for  the  more 
convenient  performance  of  the  pauper's  service  as  shep- 
herd, must  be  laid  out  of  consideration ;  he  did  not  occupy 
them  as  a  tenant,  but  as  a  servant.  The  13  &  14  Car.  S, 
c.  IS,  requires  that  the  party  should  come  to  settle  on 

(a)  5  M.  &  S.  137.  (6)  Id.  p.  138. 

(c)  2  6.  &  C.  161  ;  3  D.  &  R.  369. 
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the  tenement;  now,  that  means  to  reside.  In  all  the  cases 
determined  on  this  part  of  the  act>  the  pauper  resided 
upon  some  part  of  that  which  constituted  the  tenement. 
There  are  cases  where  a  party,  from  kindness,  was 
allowed  to  reside  in  a  house  rent  free,  that  was  held  to  be 
a  tenement.  But  here  the  pauper  had  no  residence  but 
in  the  character  of  a  servant ;  the  house  continued  the 
master  8,  and  the  pauper  was,  with  respect  to  this  point, 
in  the  same  situation  as  if  he  had  lived  in  a  room  in  his 
master's  house."  (a)  In  Rex  v.  The  Inhabitants  ofChes- 
Aunt,  (b)  a  pauper  employed  as  a  labourer  by  the  Board 
of  Ordnance,  having  previously  occupied  a  house  at  an 
annual  rent  of  7/.,  which  was  then  purchased  by  the 
Board,  still  continued  to  reside  in  part  of  the  premises,  at 
a  weekly  rent  o(2s,,  which  was  deducted  out  of  his  wages, 
and  during  such  last  occupation  he  also  occupied  a  shop 
(the  shop  and  house  together  being  of  the  annual  value 
of  10/.),  and  upon  his  dismissal  from  his  employment,  he 
gave  up  possession  of  the  house  as  required ;  and  it  was 
held  that  his  last  occupation  of  the  house  was  not  as 
tenant,  but  as  servant,  and  that  no  settlement  was  thereby 
gained.  Lord  Ellenborough,  C.  J.,  there  said,  *^  In  this 
case  it  seems  to  me  that  the  party  occupied  this  house  as 
a  servant  only,  and  not  in  the  character  of  a  tenant.  It 
is  like  the  case  of  a  coachman,  who  frequently  occupies  a 
room  over  the  stables ;  but  such  occupation  is  not  within 
the  meaning  of  the  13  &  14  Car.  2.  The  pauper  here  was 
divested  of  the  tenement  as  soon  as  his  service  terminated. 
He  quitted  the  possession  reluctantly,  and  was  succeeded 
by  the  person  who  succeeded  him  in  his  employment 
under  the  Board  of  Ordnance.  All  this  clearly  shows 
that  he  was  only  entitled  to  hold  it  during  and  for  the 
more  convenient  performance  of  his  service.  If  the  Court 
should  hold,  in  this  and  similar  cases,  that  the  legal  rela- 

(«)  5  M.  d(  S.  163.       .  (6)  1  I).  6l  Aid.  473. 
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tion  of  landlord  and  tenant  subsisted^  it  would  become 
necessary  to  turn  such  persons  out  of  possession  by  the 
regular  proceedings  in  ejectment,  and  every  gentleman 
having  twenty  or  thirty  cottages  in  which  his  labourers 
resided  would  be  compelled  on  any  change  of  their  ser- 
vice to  have  recourse  to  such  means.  This  would  be 
productive  of  the  most  serious  inconvenience.  Upon  the 
whole  view  of  the  case,  I  think  it  plainly  appears  that  the 
relation  of  landlord  and  tenant  never  did  subsist  here."  (a) 
Bayleyy  J.  added,  ''The  case  of  The  King  v.  Minster 
only  decided  that  the  occupation  of  a  tenement  which  waa 
wholly  unconnected  with  the  service  would  confer  a  settle- 
ment, but  that  the  occupation  of  one  connected  with  the 
service  would  not."  (6)  That  case,  it  is  submitted,  is  not 
distinguishable  from  the  present.  Ferraris  case{c)  is  still 
stronger.  There  the  claimant  was  a  book-keeper  to  a 
distillery,  and  exclusively  occupied  an  entire  house,  the 
property  of  his  employers,  which  communicated  through 
a  door  by  a  private  passage  outside,  but  not  in  front,  into 
the  distillery  yard,  besides  having  a  hall  door  to  the 
street.  The  claimant  exclusively  kept  the  keys  of  both 
those  doors ;  his  employers  kept  the  house  in  repair  and 
paid  the  taxes,  and  it  appeared  that  if  the  claimant  ceased 
to  be  book*keeper,  he  would  have  to  give  up  the  possession 
at  once  ;  eleven  judges  held  unanimously  that  the  claimant 
was  not  entitled  to  be  registered  as  a  householder.  Reg, 
v.  The  Inhabitants  of  Kilvington  (d)  is  also  a  strong 
authority  to  support  the  view  contended  for  by  the  ap- 
pellant. In  Rex  V.  The  Inhabitants  of  Snape{e)  the 
pauper  was  hired  by  D.,  to  take  care  of  his  stock  on  cerr 
tain  marshes.  It  was  agreed  that  he  should  have  I2s.  a 
week  wages,  and  the  keep  of  a  cow,  and  he  was  to  occupy 
a  house  on  the  marshes  rent  free.    The  house  had  been 


(a)  1  B.  &  Aid.  476.  (6)  Id.  477.  (c)  Ale.  R.  C.  248. 

(d)  3  0.  &  D.  167  i  anU,  p.  49.      «  (e)  6  A.  &  £.  278. 
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hired  by  D.  with  the  marshes^  and  was  always  appropri- 
ated to  the  person  who  looked  after  the  stock  there.  The 
pauper  was  to  go  into  the  house  at  Michaelmas,  and  it 
was  stipulated,  at  his  desire,  ''that  he  should  not  be 
obliged  to  leave  the  house  unless  he  had  notice  to  quit  ai 
Michaelmas.**  He  took  charge  of  the  stock,  entered  on 
the  cottage  in  1817,  and  resided  there  nine  years,  having 
no  other  employment  than  the  charge  of  D/s  stock.  The 
sessions,  on  an  appeal  against  an  order  of  removal,  found 
that  the  pauper  had  occupied  the  cottage  as  servant, 
not  as  tenant,  and  had  gained  no  settlement  by  such  oc- 
cupation; and  they  sent  a  case  desiring  the  opinion  of 
the  Court  of  Queen's  Bench,  whether  or  not  they  had 
come  to  a  proper  decision.  And  it  was  held,  that  on  the 
above  facts,  the  finding  of  the  sessions  was  not  necessarily 
wrong,  and  that  it  ought  not  to  be  disturbed.  In  Bertie 
T.  Beaumont  (a)  it  was  held  that  a  servant  put  into  the 
occupation  of  a  cottage,  u>ith  less  wages  on  that  account, 
does  not  occupy  it  as  a  tenant,  but  the  master  may  pro- 
perly declare  on  it  as  his  own  occupation  in  an  action  on 
the  case,  for  a  disturbance  of  a  right  of  way  over  the 
defendant's  close  to  such  cottage.  These  cases  establish 
the  principle  that  such  an  occupation  as  the  present  is 
not  an  occupation  ''as  tenant.'' 

The  recent  case  of  The  Queen  v.  Lady  Emily  Pon^ 
sonby  and  others  (b)  may  be  relied  upon  by  the  other 
side.  The  facts  of  that  case  were  as  follows.  Hampton 
Court  Palace  has  not  been  personally  occupied  by  the 
sovereign  about  100  years.  It  contains  state  apartments, 
in  which  there  is  a  collection  of  pictures,  the  property  of 
the  crown,  and  open  to  public  inspection.  A  guard  of 
honour  is  always  on  duty  on  the  palace,  and  divine  ser- 
vice is  regularly  performed  therein  by  a  chaplain  appointed 
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by  the  crown.  Sentinels  are  posted  at  the  various  en- 
trances to  the  palace  grounds,  and  these  entrances  are 
opened  and  closed  at  the  pleasure  of  the  crown.  The 
housekeeper  is  the  only  servant  of  the  crown  who  resides 
in  the  palace.  Several  apartments  are  occupied  by  pri- 
vate individuals,  but  not  as  annexed  to  any  office  under 
the  crown,  or  in  discharge  of  any  service  to  the  crown. 
These  apartments  are  assigned  by  the  warrant  of  the 
Lord  Chamberlain,  directing  the  housekeeper  to  deliver 
the  keys  of  certain  apartments  to  such  persons  as  by  the 
favour  of  the  crown  are  allowed  to  occupy  them.  Some 
part  of  the  occupier's  family  is  required  by  the  warrant 
to  reside  a  part  of  every  year ;  but  no  specified  term  or 
interest  is  granted  by  the  warrant.  Previously  to  such 
persons  taking  possession,  the  apartments  are  put  into 
repair,  if  necessary,  at  the  expense  of  the  crown  ;  after- 
wards the  occupiers  themselves  have  to  repair;  but  all 
repairs  are  done  under  the  direction  of  the  crown  officers. 
Many  of  the  apartments  so  occupied  communicate  with 
the  state  apartments;  the  doors  of  communication  are 
kept  locked  during  such  occupation,  but  if  in  the  general 
care  of  the  palace  the  housekeeper  finds  it  necessary  to 
open  those  doors,  she  exercises  the  power  of  doing  so, 
and  of  passing  through  the  apartment  so  occupied.  The 
Court  of  Queen's  Bench  held  that  the  occupiers  of  these 
apartments  had  such  an  exclusive  occupation  as  to  render 
them  liable  to  be  rated  to  the  poor-rate.  That  case  was  so 
decided  upon  the  ground  that  these  parties  had  a  beneficial 
occupation  of  the  rooms.  No  question  was  raised  as  to 
their  occupation  as  tenants.  The  law  is  clear  on  that 
subject.  If  the  occupation  of  a  servant  is  strictly  for  the 
benefit  of  his  master,  the  former  is  not  rateable.  But  if 
the  occupation  is  beneficial  to  the  servant  privately,  inde- 
pendently of  his  master,  then  the  occupation  of  the  former 
is  within  the  statute  of  Elizabeth  without  reference  to  the 
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relation  of  the  parties.  In  Reg.  v.  Ponsonby  there  was  this 
important  fact.  The  housekeeper  was  the  only  servant 
of  the  crown  who  had  rooms  in  the  palace,  her  husband 
had  been  included  in  the  rate;  and  it  was  agreed  by 
counsel  that  he  was  not  rateable,  and  that  the  case  should 
be  argued  with  reference  only  to  the  other  persons  (a). 

There  is  another  class  of  cases  with  regard  to  the  right 
of  possession  where  a  burglary  has  been  committed.  It 
has  undoubtedly  been  held  in  certain  instances,  that 
where  a  servant  is  in  actual  possession  of  a  house,  in  an 
indictment  for  burglary  it  may  be  laid  as  his  dwelling- 
house  ;  but  no  conclusion  can  be  drawn  from  these  cases 
with  reference  to  the  present  question.  The  general 
rale  however  is  clear,  that  where  a  person  is  employed  in 
a  public  office,  if  he  be  allowed  to  reside  upon  the  pre- 
mises, which  belong  to  the  government  or  the  crown,  such 
premises  cannot  be  considered  as  his  dwelling-house.  In 
JViUiams's  case{b),  three  persons  were  indicted  for  break- 
ing the  lodgings  of  Sir  Henry  Hungate,  at  Whitehall; 
and  the  judges  were  of  opinion  that  it  should  have  been 
laid  to  be  the  king's  mansion-house,  at  Whitehall.  In 
Burgess's  case  (c)  the  prisoner  was  indicted  for  breaking 
into  a  chamber  in  Somerset  House,  and  the  apartment 
was  laid  to  be  the  mansion-house  of  the  person  who 
lodged  there;  but  it  was  held  bad,  because  the  whole 
house  belonged  to  the  Queen-mother.  In  Peyton^s 
case  (J)  the  prisoner  was  indicted  for  stealing  in  the 
dwelling-house  of  A.  B.  The  house  was  the  invalid  office 
at  Chelsea,  an  office  under  government.  The  ground 
floor  was  used  by  the  paymaster-general  for  the  purpose 
of  conducting  the  business  relating  to  the  office.  The 
prosecutor  occupied  the  whole  of  the  upper  part  of  it ;  but 
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(a)  See  1  G.  &  D.  719,  n.  (a),  and  p.  727. 

(6)  1  Hale,  P.  C.  622,  627. 

(e)  Kel.  27.  (d)  1  Leach,  324 ;  2  East,  P.  C. 
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the  rent  and  taxes  of  the  whole  were  paid  by  goYernment. 
The  Court  held  that  it  was  not  the  dwelling-house  of  A.  B. 
The  same  rule  is  applicable  where  the  occupier  is  the 
tenant  of  a  public  company  or  a  private  individual.  In 
Hawker's  case  (a),  the  prisoner  was  indicted  for  burglary 
in  the  mansion  house  of  S.  S.  It  appeared  that  the  house 
belonged  to  the  African  Company,  and  that  S.  S.  was  an 
officer  of  the  company,  and  had  separate  apartments,  and 
lodged  and  inhabited  there.  But  Holi,  C.  J.,  and  two 
other  judges  held  this  to  be  the  mansion-house  of  the 
company,  for  though  an  aggregate  corporation  cannot  be 
said  to  inhabit  anywhere,  yet  they  may  have  a  mansion- 
house  for  the  habitation  of  their  servants  (6). 

The  decision  in  Margetfs  case  (e)  certainly  seems  to 
be  at  variance  with  these  authorities.  In  that  case,  S., 
the  prosecutor,  kept  a  blanket  warehouse  in  Goswell 
Street>  and  resided  with  his  family  in  the  house  over  the 
warehouse,  which  was  on  the  ground  floor,  and  consisted 
of  four  rooms,  the  second  of  which  was  the  room  broken 
open.  There  was  an  internal  door  between  the  ware* 
house  and  the  dwelling-house.  The  blankets  were  the 
property  of  a  company  of  blanket  manufacturers  at  Wit- 
ney, in  Oxfordshire,  none  of  whom  ever  slept  in  the 
house.  The  whole  rent,  both  of  the  dwelling-house  and 
warehouse,  was  paid  by  the  company,  to  whom  S.  acted 
as  servant  or  agent,  and  received  a  consideration  for  his 
services  from  them,  part  of  which  consideration  he  said 
was  his  being  permitted  to  live  in  the  house  rent  free. 
The  lease  of  the  premises  was  in  the  company.  The 
Court  (Graham,  B.  and  Grose,  J.)  were  clearly  of  opinion 
that  it  was  rightly  charged  to  be  the  dwelling-house  of  S.{ 


(a)  2  East,  P.  C.  601 ;  Foster,  38. 

(6)  See  also  Picket't  case,  2  East,  P.  C.  501 ;  MaynartVt  eaie,  ibid, ; 
WiUan*tcase,  Russ  &  Ry.  115. 
(c)  3  Leacb,  930. 
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for  though  the  lease  of  the  house  was  held,  and  the  whole 
rent  reserved  was  paid,  by  the  company  in  the  country,  yet 
as  they  had  never  used  it  in  any  way  as  their  habitation,  it 
would  be  doing  an  equal  violence  to  language  and  to  com- 
mon sense  to  consider  it  as  their  dwelling-house,  especially 
as  it  was  evident  that  the  only  purpose  in  holding  it  was 
to  furnish  a  dwelling  to  their  agent,  and  warehouse  rooms 
for  the  commodities  therein  deposited.     It  was  the  means 
by  which  they  in  part  remunerated  S.  for  his  agency,  and 
was  precisely  the  same  thing  as  if  they  had  paid  him  as 
much  more  as  the  rent  would  amount  to,  and  he  had  paid 
the  rent     The  bargain,  however,  the  Court  observed, 
took  another  shape.    The  company  preferred  paying  the 
rent  of  the  whole  premisesi  and  giving  their  agent  and 
his  family  a  dwelling  therein  towards  the  salary  which  he 
was  to  receive  from  them*     It  was,  therefore,  essentially 
and  truly  the  dwelling  of  the  person  who  occupied  it. 
The  punishment  of  burglary,  they  said,  was  intended  to 
protect  the  actual  occupant  from  the  terror  of  disturbance 
during  the  hours  of  darkness  and  repose ;  but  it  would 
be  absurd  to  suppose  that  that  terror,  which  is  of  the 
essence  of  this  crime,  could,  from  the  breaking  and  enter- 
ing in  this  case,  have  produced  an  effect  in  Witney.     It 
has  been  doubted  whether  this  case  can  be  considered  as 
law.     At  any  rate,  as  has  been  observed  by  the  learned 
reporter  (a),  the  accuracy  of  the  reason  given  in  the  judg- 
ment with  regard  to  protecting  the  actual  occupant  may, 
perhaps^  be  questionable.     The  punishment  of  burglary 
will  attach  equally,  and  the  actual  occupant  will  not  be 
less  protected,  though  the  offence  should  be  laid  in  the 
indictment  as  committed  in  the  dwelling-house  of  the  real 
owner.    And  with  respect  to  the  terror  not  having  affected 
the  company  at  Witney,  the  same  might  have  been  said 
of  the  terror  to  the   East  India  Company  (6),  or  the 
(a)  See  2  Leacb,  931,  note.  (6)  In  Pickt^s  mm,  «( lupra. 
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African  Company  (a),  in  the  cases  of  burglary  in  their 
houses.  Margeifs  case  has  however  been  recognia&ed 
and  acted  upon  in  the  recent  case  of  R,  v.  WiH{b). 
The  prosecutor  there  was  secretary  to  the  Norwich  Union 
Insurance  Company,  and  lived  with  his  family  in  the 
house  used  as  the  office  of  the  company,  who  paid  the 
rent  and  taxes.  The  burglary  consisted  in  breaking  into 
a  room  used  for  the  business  of  the  company.  The  re- 
corder, on  the  authority  of  Margetts  case^  thought  the 
indictment  correct,  but  reserved  the  point  for  the  judges, 
who  were  of  opinion  that  the  house  was  rightly  described 
as  the  prosecutor's,  since  he,  his  family  and  servants  were 
the  only  persons  who  dwelt  there,  and  they  only  were  dis- 
turbed by  a  burglary.  Though  their  lordships  would 
not  say  that  it  might  not  have  been  described  as  the  com- 
pany's house,  they  thought  it  might,  with  equal  propriety, 
be  described  as  the  prosecutor's.  It  is  submitted  that 
this  is  the  real  distinction ;  the  question  in  cases  of  bur- 
glary not  being,  as  here,  whetlier  the  party  occupies  as 
tenant  of  the  premises,  but  whether  he  has  such  an  occu- 
pation as  is  sufficient  to  support  the  averments  in  an  in- 
dictment for  burglary  :  it  is  enough  if  he  is  actually  and 
exclusively  in  the  occupation  of  the  premises ;  the  object 
of  the  law  being  to  protect  the  occupier.  [Tindal,  C.  J. — 
In  the  language  of  the  indictment  the  premises  are  de- 
scribed as  "  the  dwelling-house"  of  the  prosecutor.]  That 
averment  will  be  satisfied  by  proving  that  the  party  dwells 
in  the  house,  and  has  exclusive  occupation  of  it. 
•  In  Brown's  *€ase{c)  one  G.,  a  farmer,  had  a  dwelling- 
house  and  cottage  under  the  same  roof,  but  they  were  not 
inclosed  by  any  wall  or  court-yard,  and  had  no  internal 
communication.  T.,  a  servant  of  6.,  and  his  family,  re- 
sided in  the  cottage  by  agreement  with  G.  when  he  entered 


(a)  Uawkin*s  case,  ut  supra. 
(e)  2  East,  P.  C.  501. 


(//)  I  Moody,  C.  C.  248. 
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his  service.  He  paid  no  rent,  but  an  abatement  was  made 
in  his  wages  on  account  of  the  cottage.  The  judges 
{BuUer,  J.,  dubitante)  held  that  this  was  no  more  than  a 
licence  to  T.  to  lodge  in  the  cottage,  and  did  not  make  it 
his  dwelling-house.  Sioci*s  case  (a)  is  very  important 
upon  this  point.  The  prosecutors  there  were  partners  as 
bankers  and  also  as  brewers,  and  were  the  owners  of  the 
house  in  question,  used  in  both  concerns.  There  were 
three  rooms  with  only  one  entrance  by  a  door  from  the 
street.  No  one  slept  in  these  rooms.  The  upper  rooms 
in  the  house  were  inhabited  by  one  J.  S.,  the  cooper  em- 
ployed in  the  brewing  concern.  He  was  paid  half  a 
guinea  a  week,  and  permitted  to  have  these  rooms  for  the 
use  of  himself  and  family.  There  was  a  separate  entrance 
from  the  street  to  these  rooms.  There  was  no  communi- 
cation between  the  upper  and  lower  floor,  except  by  a 
ladder  and  a  trap-door  (the  key  of  which  was  left  with 
J.  S.),  not  locked  or  fastened,  and  not  used.  J.  S.  was 
assessed  to  the  window  tax  for  his  part  of  the  premises, 
but  the  tax  was  paid  by  his  masters.  It  being  objected 
that  the  place  where  the  burglary  was  committed  was  not 
the  dwelling-house  of  the  prosecutor,  the  point  was  re- 
served, when  eight  of  the  judges  thought  that  J.  S.  was 
not  a  tenant,  but  inhabited  only  in  the  course  of  his  ser- 
vice. Four  of  the  judges  were  of  a  contrary  opinion. 
Lord  Ellenborough,  C.  J.,  said,  "  J.  S.  certainly  could  not 
have  maintained  trespass  against  his  employers  if  they  had 
entered  these  rooms  without  his  consent.  Does  a  gentle- 
man, who  assigns  to  his  coachman  the  rooms  over  his 
stables,  thereby  make  him  a  tenant?  The  act  of  the 
assessor,  whether  right  or  wrong  in  assessing  J.  S.  for  the 
windows  of  the  upper  rooms,  can  make  no  difference,  nor 
is  it  material  in  which  of  the  two  trades,  the  prosecutors 
carried  on,  J.  S.  was  servant ;  for  the  property  in  both 
(•)  2  Taunt.  339 ;  2  Leacb,  1015 ;  1  Russ.  &  Ry.  186. 
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partnerships  belonged  to  the  same  persons.  As  to  the 
seTerance>  the  key  of  the  trap-door  was  left  with  J.  S., 
and  the  door  was  never  fastened,  and  it  can  make  no  dif- 
ference whether  the  communication  between  the  upper 
and  lower  rooms  was  through  a  trap-door  or  by  a  common 
staircase,  (a)** 

In  Beet's  case^b),  indeed,  where  a  gardener  lived  in  a 
house  of  his  master,  quite  separate  from  the  dwelling- 
house  of  the  latter,  and  had  the  entire  controul  of  the 
house  he  lived  in,  and  kept  the  key;  it  was  held,  that  it 
might  be  laid  eiiher  as  his  or  as  his  master's  house.  So 
in  Jobling's  case  (c),  the  prosecutor  O.,  a  collier,  resided 
in  a  cottage  built  by  the  owner  of  the  colliery,  for  whom 
he  worked.  He  received  lbs.  a  week  as  wages,  besides 
the  cottage,  which  was  free  of  rent  and  taxes.  The  pri- 
soner being  indicted  for  burglary  in  the  dwelling-house 
of  the  prosecutor,  Holroyd,  J  •  was  of  opinion,  that  though 
the  occupation  and  enjoyment  of  the  cottage  were  obtained 
by  reason  of  G.  being  the  servant  of  the  owner,  and  co- 
extensive only  with  the  hiring,  yet  that  his  inhabiting  the 
cottage  was  not,  correctly  speaking,  merely  as  the  servant 
of  the  owner;  nor  was  it,  either  as  to  the  whole  or  any  part 
of  the  cottage,  as  his  (the  owner's)  occupation,  or  for  his 
use  or  business,  or  that  of  the  colliery,  but  wholly  for  the 
use  and  benefit  of  G.  himself  and  his  family,  in  like  man* 
ner  as  if  he  had  been  paid  the  rent  and  taxes ;  and  though 
the  servant's  occupation  might,  in  law,  at  the  master's 
election^  be  considered  as  the  occupation  of  the  master, 
and  not  of  the  servant,  yet  with  regard  to  third  persons^ 
it  might  be  considered  either  as  the  occupation  of  the 
master  or  servant.  The  point  was,  however,  reserved  for 
the  opinion  of  the  judges,  who  held  that  the  cottage  mighi 
be  described  as  the  dwelling-house  of  G. 

(a)  But  see  Flannagan'i  cote,  Ross.  &  Ry.  187. 

(6)  7  C.  &  P.  568.  (c)  Ruas.  U  Ry.  595« 
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In  such  casesj  the  servant  being  in  the  actual  occupa- 
tion of  the  premises,  and  the  master  not,  the  occupation  ~ 
of  the  servant  has  been  held  sufficient  for  the  purposes  of 
burglarj,  though  the  legal  occupation  of  the  master  would 
also  have  been  sufficient  to  have  laid  the  premises  as  the 
dwelling-house  of  the  latter. 

The  second  question  in  this  case  is,  whether  the  pay- 
ment of  the  rate,  not  by  the  party  himself,  but  by  another, 
is  sufficient  to  comply  with  the  requisition  of  the  S7th 
section  of  the  Reform  Act,  that  the  party  entitled  to  vote 
^  shall  have  paid  all  the  poor's  rates  which  shall  have 
become  payable  from  him,  in  respect  of  such  premises" 
in  his  occupation.  This  point  has  already  been  argued  in 
the  case  of  Wright,  Appellant,  and  The  Town  Clerk  of 
Stockport f  Respondent  (a).  Several  of  the  cases  as  to 
gaining  a  settlement  by  rating  and  payment  were  there 
brought  before  the  Court. 

It  is  important  to  consider  the  origin  of  the  settlement 
by  being  rated  and  payment  of  rates.  These  were  a  sub- 
stitute for  the  notice  to  the  parish  officers  of  a  party's  hav- 
ing come  to  reside  in  the  parish.  By  the  statute  13  &  14 
Car.  2,  c»  IS,  forty  days'  inhabitancy  would  gain  a  settle- 
ment; but  by  1  Jac.  S,  c.  17,  s.  3,  the  forty  days'  continu- 
ance in  a  parish,  intended  by  13  &  14  Car.  2,  c.  12,  to  make 
a  settlement,  were  to  be  accounted  from  the  time  of  the 
party's  delivering  notice  in  writing  of  the  house  of  his  abode 
and  the  number  of  his  family  to  the  officers  of  the  parish 
to  which  he  should  remove ;  but  by  3  W.  &  M.  c.  1 1,  s.  6,  if 
any  person  who  shall  come  to  inhabit  in  any  parish  shall  be 
charged  with  and  pay  his  share  towards  the  public  taxes 
and  levies  of  the  said  parish,  he  shall  be  adjudged  to  have 
a  legal  settlement  in  the  same,  though  no  such  notice  be 
delivered.  The  object  of  this  statute  was  to  do  away 
with  the  necessity  of  notice ;  for  the  rating  by  the  officers 
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would  show  that  they  had  notice  of  the  party's  being  a  resi- 
dent in  their  parish.  It  was  unimportant,  therefore,  in  this 
vieW)  whether  the  party  was  properly  rated^  or  had  not 
paid  the  rate.  [CoUman^  J.  The  statute  of  W.  &  M. 
requires  that  the  party  not  only  should  "  be  charged 
with/'  but  also  should  **  pay  his  share"  of  the  rates.] 
Still  the  statute  was  framed  with  reference  to  the  existing 
settlement,  and  its  principal  object  was  to  make  the  rating 
equivalent  to  notice.  If  a  party  were  put  on  the  rate, 
although  he  were  not  an  occupier,  still  it  would  be  equiva- 
lent to  a  notice  to  the  parochial  officers. 

In  Rex  V.  The  Inhabitant  vf  Bridgwater  (a),  the  tenant 
of  a  house,  who  was  assessed  to  the  land  tax,  absconded, 
and  the  collector  was  about  to  dbtrain  for  the  amount, 
when  the  tenant's  daughter  begged  of  him  to  go  with  her 
to  a  neighbour  who  would  pay  it :  it  was  contended  that 
this  must  be  deemed  to  have  been  paid  on  account  of  the 
landlord,  and  not  of  the  tenant ;  but  the  Court  held  that 
it  must  be  considered  as  a  payment  by  the  tenant,  as  the 
money  was  advanced  for  his  use,  and  the  lender  might 
have  maintained  assumpsit  against  him  for  the  amount, 
they  therefore  held  that  the  tenant  gained  a  settlement. 
There  was  in  fact  a  debt  created  from  the  tenant  to  the 
party  who  paid.  So  in  Rex  v.  Openshaw  (6),  where  the 
landlord  agreed  to  pay  all  rates  and  taxes,  and  paid  them 
except  upon  one  occasion,  when  being  applied  to  for  the 
poor  rate,  he  sent  the  collector  to  the  tenant,  desiring 
him  to  pay  it,  and  to  stop  it  out  of  the  rent,  and  the  tenant 
paid  it  accordingly;  the  Court  held  that  the  tenant  thereby 
gained  a  settlement.  Lord  Mansfield,  C.  J.  was  there  of 
opinion  that  the  agreement  between  the  tenant  and  the 
landlord  was  nothing  to  the  parish.  So  in  Rex  v.  Oake- 
hampton{c)if  where  a  tidewaiter,  who  was  assessed  to  the 


(a)  3T.R.  550. 
(e)  Burr.  Set.  Ca.  5. 


(b)  1  VV.  Bl.  463 ;  Burr.  Set.  Ca.  522. 
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land  tax  for  his  salary^  paid  the  tas  and  was  afterwards 
reimbursed  by  the  collector;  the  Court  held  that  the 
officer  gained  a  settlement.  In  this  state  of  the  law.  Rex 
V.  Weobley  (a)  was'  decided,  where  in  the  case  of  an  excise 
ofBcer,  the  collector  paid  the  tax  for  him,  and  it  was  not 
stopped  out  of  his  salary,  and  it  was  held  that  the  excise 
officer  did  not  thereby  gain  a  settlement ;  the  ground  of 
the  decision  being,  that  the  payment  was  not  made  by  the 
pauper  either  mediately  or  immediately.  In  the  subse* 
quent  case  of  Rex  y.  Axmauth  (6),  (which  was  similar  to 
and  upheld  the  decision  in  Rex  v.  Oakehampion^)  the  Court 
fully  recognized  and  adopted  the  distinction  laid  down  in 
Rex  V.  Weobley;  which  was  again  acted  upon  in  the  re« 
cent  case  of  Reg*  ▼•  Kilvington  (c). 

The  language  of  the  S7th  section  of  the  Reform  Act, 
requiring  the  payment  of  rates,  is  distinct  and  unequivocal. 
The  time  of  payment  is  important.  The  party  is  required 
to  pay  "  on  or  before  the  20th  day  of  July"  in  each  year, 
"  all  the  poor  rates  payable  from  him  previously  to  the 
6th  day  of  April  then  next  preceding."  The  provision  of 
the  75th  section  of  the  Registration  Act  (d),  which  speaks 
of  a  party  having  '*  bon&  fide  paid'*  the  rates,  is  also  ma- 
terial ;  for  though  these  are  new  words  introduced  into 
this  latter  act,  they  may  be  referred  to  as  assisting  in 
the  construction  of  the  27th  section  of  the  Reform  Act, 
both  acts  being  in  pari  materia.  If  premises  are  let  to  a 
man  free  from  rates,  how  can  it  be  said  that  a  payment  of 
rates  in  respect  of  those  premises  by  another  party  is  a 
payment  by  the  former  ?  It  may  be  said  that  it  is  a  pay- 
ment of  something  equivalent,  but  that  is  not  sufficient 
under  the  act.  If  there  is  an  agreement  that  the  tenant 
shall  pay  a  fixed  rent,  and  that  the  landlord  shall  pay  the 
rate,  the  payment  by  the  tenant  is  nothing  but  a  payment 
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(a)  2  Kast,  68  ;  antt,  p.  53. 
(c)  3  G.  &  D.  157 ;  ante,  p.  49. 


(6)  8  East,  383. 

(d)  6  Vict.  c.  18;  ante,  p.  56. 
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of  rent,  of  a  fixed  and  definite  sunii  instead  of  an  uncer- 
tain sum,  such  as  a  rate  must  be,  which  fluctuates  in 
amount  from  time  to  time.  A  rate  payer  is  a  party  who 
is  supposed  to  take  an  interest  in  the  afiairs  of  the  parish; 
but  if  the  rate  is  not  paid  by  him,  it  is  of  no  consequence 
to  him  whether  the  rate  is  large  or  small  in  amount. 
Again,  the  rates  are  to  be  paid  by  the  SOth  of  July.  But 
suppose  a  tenant  is  to  pay  a  rent  of  15/.  a  year,  rate  free, 
how  is  it  to  be  ascertained  whether  the  rate,  payable  by 
him  up  to  the  6th  of  April,  has  been  paid  by  him  at  the 
prescribed  day?  The  inquiry  in  such  a  case  will  be, 
whether  the  party  has  paid  his  reni.  The  landlord  may 
possibly  have  paid  the  rate,  but  if  the  tenant  has  not 
paid  his  rent,  there  cannot  possibly  have  been  any  pay- 
ment of  rate  by  him.  [Tindal,  C.  J.  The  tenant's  name 
appearing  on  the  rate-book,  he  might  pay  the  rate  and 
deduct  the  amount  from  the  rent.]  That  is  not  the  pre- 
sent case ;  here  there  has  been  no  payment  either  direct 
or  indirect.  [Tindaly  C.  J.  It  meets  the  imaginary  case 
you  have  put.] 

Cockbum,  Q.  C.  for  the  Respondents. — There  is  no 
doubt  that  the  occupation  of  premises  to  entitle  a  party 
to  vote  must  be  in  the  character  either  of  owner  or  tenant. 
It  is  clear  that  the  party  in  this  case  does  not  occupy  as 
owner ;  but  it  is  submitted  that  he  does  as  tenant.  It  is 
perhaps  altogether  rather  a  question  of  fact  than  of  law, 
and  ought  not  properly  to  have  come  to  this  Court. 
ITindal,  C.  J.— Suppose  the  question  to  be,  whether, 
under  a  given  state  of  facts,  the  legal  relation  of  landlord 
and  tenant  exists,  that  is  surely  a  point  of  law.]  The 
question  then  will  be,  whether  the  party  in  this  case  occu- 
pied the  premises  as  a  servant,  and  for  the  purposes  of  the 
service  to  be  performed  by  him.  It  may  be  conceded 
that  where  a  party  does  so  occupy,  it  will  not  be  sufficient. 
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as  not  being  an  occupation  as  a  tenant;  but  that  is  not       1843. 
the  nature  of  the  occupation  here.  h^^^  ~ 

In  the  greater  part  of  the  cases  cited,  the  party  was     .,  ^^'    , 

Of  6IM6rS  of 

either  a  domestic,  or  a  menial,  or  a  predial  servant,  and  Cbatbam, 
occupied  the  premises  in  that  character.  In  one  or  two  ^' 
of  the  cases,  indeed,  the  party  was  an  agent  or  clerk,  but 
he  continued  under  the  controul  of  his  master,  and  there- 
fore his  occupation  wanted  the  independent  character  of 
a  tenancy.  In  Rex  v.  The  Inhabitants  of  Keistem{a),  the 
situation  of  the  party,  who  was  a  common  farm  labourer, 
was  nothing  analogous  to  that  of  a  public  officer,  who  has 
a  bouse  to  live  in  as  part  remuneration  for  his  services. 
Nor  can  the  occupation  of  such  an  officer  be  compared  to 
that  of  a  coachman,  who  occupies  a  loft  over  his  master's 
stables.  Rex  v.  The  Inhabitants  of  Cheshunt  (6),  per* 
haps,  comes  a  little  nearer  to  the  present  case ;  but  there 
also  the  party  was  a  common  labourer,  in  the  employment 
of  the  Board  of  Ordnance,  in  a  gunpowder  manufactory ; 
and  it  appeared  that  they  had  several  other  houses  in  the 
pariah,  which  were  allotted  to  their  labourers.  The  house 
therefore  was  held  for  the  performance  of  the  service. 

The  Court  will  not  be  disposed  to  carry  the  facts  of  the 
case  further  than  is  warranted  by  the  statement,  against 
the  vote  of  the  party,  or  rather  against  the  decision  of  the 
revising  barrister.  There  is  nothing  here  to  show  that  the 
occupation  is  ancillary  to  the  service.  On  the  contrary,  it 
u  stated  that  it  constituted  part  of  the  remuneration  for  the 
services  of  the  party ;  for  he  would  have  had  more  wages, 
if  he  bad  not  occupied  the  house.  In  Rex  v.  The  Inhabit'^ 
ants  of  BardweU(c\  it  was  expressly  found  by  the  Court 
that  the  holding  of  the  party  was  subservient  to  the  ser- 
vice. But,  on  the  other  hand,  it  has  been  decided  that, 
where  the  occupation  is  a  part  remuneration  for  services, 

(a)  5  M.  &  S.  136  {  ant$,  p.  69.  (fr)  1  B.  &  A.  473  ;  ant$,  p.  66. 

(e)  2B.&C.161;  3D.&R.869;  ante,  p.  64. 
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1843.        the  party  occupies  as  tenant.     In  Rex  v.  7%e  In/tabit- 
HuoHM,       ^"'*  of  Melkridge{a),  where  a  pauper  was  permitted,  hy 
^PP'    .     several  persons  having  a  right  of  common,  to  occupy  a 
Chatham,     tenement  of  10/.  a  year,  as  a  reward  for  his  services  as 
a  herd,  it  was  held  that  that  gave  him  a  settlement.     The 
Court  said  that  the  service  of  the  pauper  was  equivalent 
to  his  paying  rent ;  and  that  the  commoners,  instead  of  pay- 
ing him  so  much  money  by  way  of  wages,  had  permitted 
him  to  occupy  the  house.    The  terms  of  possession  in 
this  case  are  the  same ;  for  it  can  make  no  valid  difference 
that  in  that  case  the  permission  to  occupy  constituted  the 
whole  of  the  remuneration,  and  that  here  it  forms  only  a 
part  of  it.     The  principle  is  precisely  the  same. 

A  fair  way  of  testing  the  case  will  be,  to  consider  whe- 
ther the  occupier  could  maintain  trespass.  Where  a  party 
is  taken  into  the  service  of  another  at  a  certain  amount  of 
wageS)  and  instead  of  the  whole  amount  being  paid,  he  is 
put  into  possession  of  a  house,  the  rent  of  which  is  de- 
ducted from  his  wages,  if  the  employer  were  to  enter  upon 
the  premises,  the  occupier  could  maintain  trespass  against 
him.  So  in  this  case,  if  any  one  had  trespassed  upon  the 
premises  in  question,  the  occupier  might  have  brought  an 
action  against  him.  [7VWa/,  C.  J. — Mere  possession 
would  be  sufficient  for  that  purpose,  as  against  a  wrong- 
doer.] But  at  any  rate  the  Crown  or  the  Lords  of  the 
Admiralty  could  not  have  brought  the  action.  In  Rex  v. 
The  Inhabitants  of  Snape(b\  the  sessions  distinctly  found 
that  the  occupation  of  the  pauper  was  an  occupation  by 
him  in  the  character  of  a  servant,  and  connected  with  the 
hiring*  and  not  an  occupation  as  a  tenant.  The  Court  of 
Queen's  Bench  would  feel  themselves  bound  by  the  find- 
ing of  that  fact;  and  Williams,  J.  expressly  relied  upon 
it  (c).     In  Rex  v.  The  Inhabitants  of  LangrioiUe  (d),  a 

(a)  1  T.  R.  698.  (6)  6  A.  &  E.  278 ;  1  N.  &  P.  429 ;  ante,  p.  66. 

(c)  See  6  A.  &  E.  281.  (d)  10  B.  &  C.  899. 


MICHAELMAS  VACATION,  VII  VICT. 


81 


pauper  was  hired  as  a  confined  labourer,  at  thirty  guineas 
a  year.  He  was  to  have  a  house,  two  gardens  and  a  rood 
of  potatoes.  After  the  bargain  was  made,  his  master  said 
he  might  have  the  milk  of  a  cow ;  and  shortly  after  going 
into  the  service  he  had  the  milk  of  a  cow,  which  was  fed 
on  his  master's  close  during  that  part  of  the  year  when 
cattle  are  pasture  fed.  The  value  of  the  house,  gardens 
and  the  rood  of  potatoes,  was  less  than  10/.  a  year,  but 
with  the  keep  of  the  cow  upon  the  land  amounted  to 
more  than  that  sum ;  and  it  was  held  that  the  pauper  did 
not  gain  a  settlement  by  the  occupation  of  a  tenement  of 
the  yearly  value  of  10/.;  first,  because  it  was  no  part  of 
the  contract  that  the  pauper  should  have  the  milk  of  a 
cow ;  and  secondly,  assuming  that  it  was  so,  it  was  not 
part  of  the  contract  that  the  cow  should  be  pasture  fed. 
Lord  TerUerden,  C.  J.,  in  giving  the  judgment  of  the 
Cour^  observed,  "  It  has  been  established  by  a  series  of 
cases,  which  were  considered  and  confirmed  in  that  of 
TAe  King  v.  Bennetcorth  (a),  that  it  was  a  sufficient  occu- 
pation of  a  tenement,  if  the  pauper  had  an  interest  in 
a  part  of  the  profits  of  the  land  by  perception  by  the 
mouths  of  his  cattle.  But  it  is  essential,  whether  the 
subject  of  occupation  be  the  land  itself,  or  a  part  of  its 
profits,  that  the  pauper  should  have  an  interest  as  tenant 
or  occupier, — a  possession  by  mere  licence  without  that 
interest  is  not  enough.  If  a  person  were  permitted  by 
the  owner  of  a  pasture  to  feed  his  cow  or  sheep  upon  it 
for  a  time,  without  any  valuable  consideration,  and  with- 
out any  reference  to  any  contract  between  them,  but  by 
a  mere  act  of  charity  or  favour,  no  settlement  would  be 
gained  by  such  a  permissive  enjoyment  of  the  produce 
of  the  land.  But  if  there  had  been  a  contract  with  the 
owner  for  a  sufficient  consideration,  by  which  the  pauper 
had  a  right  to  part  of  the  profits  of  the  soil  to  be  taken 

(«)  2  B.  fie  C.  775. 
VOL.  I. — B.  A.  G 
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1843.       by  his  cattle^  he  would  have  an  interest;  and  his  occupa- 
ji^Qjj^       tion  with  that  interest  (if  these  profits  were  of  the  requi- 
^PP*         site  annual  value)  would  confer  a  settlement  after  a  resi- 
Chatham,     denco  of  forty  days."    Now,  substituting  the  advantage 
''*        of  living  rent  free  for  the  perception  of  the  profits  of  land 
by  the  mouths  of  cattle,  the  present  case  falls  precisely 
under  that  principle.    For  here  the  party  occupies  the 
house  under  a  contract  for  a  consideration,  and  he  there- 
fore has  an  interest  in  the  premises.     That  case  is  a 
strong  authority  for  the  respondents.     So  also  is  Rex  v. 
The  Inhabitants  of  Lower  Hejiford{a)»  both  upon  this 
point  and  also  with  regard  to  the  question  as  to  the  pay- 
ment of  rates. 

The  rule  to  be  deduced  from  all  these  cases  may  thus 
be  laid  down.  Where  the  relation  of  master  and  servant 
eusts,  and  the  occupation  of  premises  by  the  latter  is 
merely  permissive,  for  the  better  performance  of  the  ser* 
vice,  such  occupation  will  not  confer  a  settlement  under 
the  poor  laws,  or  a  vote  under  the  Reform  Act.  But 
where  the  occupation,  though  it  may  be  convenient  for 
both  parties,  forms  either  the  whole  or  part  of  the  con* 
sideration  for  the  services  rendered,  then  the  occupation 
is  sufficient  both  for  the  purposes  of  settlement  and  of 
voting.  Suppose  a  servant  were  hired  for  a  twelvemonth 
at  certain  wages,  and  with  the  right  exclusively  to  occupy 
a  house  belonging  to  his  master,  the  contract  could  not 
be  put  an  end  to  during  that  period,  except  for  the  mis* 
conduct  of  the  servant.  He  would  be  a  yearly  tenant. 
And  the  principle  is  the  same  where  the  contract  is  to 
last  at  the  will  and  pleasure  of  either  party ;  in  such  a  case 
the  servant  being  a  tenant  at  will. 

With  regard  to  the  cases  upon  burglary,  it  has  been  as- 
sumed on  the  other  side,  that  if  the  house  in  question  had 
been  broken  into,  it  ought  to  have  been  laid  in  the  indict- 

(a)  1  B.  &  Ad.  75 ;  anU,  p.  53. 
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ment  as  the  dwelling-house  of  the  crown,  or  of  the  Lords 
Commissioners  of  the  Admiralty.     But  that  is  not  so.    In 
all  the  cases  cited  the  servant  was  under  the  control  of 
the  master.    Mr.  Roscoe,  in  his  work  on  Evidence  in  Cri- 
nunal  Cases,  lays  down  the  rule  to  be  gathered  from  the 
authorities  as  follows ;  *^  Where  a  servant  occupies  a  dwell- 
ing-house, or  apartments  therein,  as  a  servant,  his  occupa- 
tion is  that  of  the  master,  and  the  house  is  the  dwelling- 
house  of  the  latter.     But  it  is  otherwise,  where  the  servant 
occupies  suojure  as  tenant"  (a).    And  in  Russell  on  Crimes 
and  Misdemeanors  it  is  said, — **But  the  rule  does  not  apply 
where  a  servant  lives  in  a  house  of  his  master's  at  a  yearly 
rent ;  and  such  house  cannot  be  described  as  the  master's 
house,  though  it  be  upon  the  premises  where  the  master's 
business  is  carried  on,  and  though  the  servant  have  it  be- 
cause of  his  services"  (6).    The  cases  cited  on  the  other 
side  all  fall  under  the  former  class,  but  there  are  several 
that  support  the  latter  proposition,  and  which  are  appli- 
cable to  the  present  case.     Thus  in  Rex  v.  Jarvis{c), 
Greaves  &  Co.  had  a  house  and  building,  where  they 
carried  on  their  trade.    Mottram,  their  warehouseman, 
lived  with  his  family  in  the  house,  and  paid  11/.  per  annum 
for  rent  and  coals  (the  house  being  worth  201.  per  annum). 
Greaves  &  Co.  paid  the  rent  and  taxes.    The  judges  were 
of  opinion  that  this  could  not  be  laid  to  be  the  dwelling- 
house  of  Greaves  &  Co.    They  thought  that  Mottram 
stood  in  the  character  of  a  tenant  (for  Greaves  &  Co, 
might  have  distrained  upon  him  for  hb  rent,  and  could 
not  arbitrarily  have  removed  him),  and  therefore  that  his 
occupation  would  not  be  deemed  their  occupation.     In 
that  case  rent  was  paid,  but  it  is  not  essential  to  consti- 
tute the  relation  of  landlord  and  tenant  that  there  should 


(a)  Page  321,  {}nd  edit 
(c)  By.  &  Moo.  C.  C.  7. 


(b)  Vol.i.p.811,  Sidedit. 
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be  a  payment  of  rent  in  money,  the  performance  of  ser- 
vices is  a  sufficient  rent.  If  a  party  has  the  exclusive 
possession  of  premises  in  consideration  of  his  services,  he 
holds  them  as  tenant.  Sir  William  Russell  goes  on  to 
say, — '*  And  though  a  servant  live  rent  free  for  the  purpose 
of  his  services  in  a  house  provided  for  that  purpose,  yet 
if  he  has  the  exclusive  possession,  and  it  is  not  parcel  of 
any  premises  occupied  by  his  master,  the  house  may  be 
described  as  the  house  of  the  servant,  especially  if  it 
does  not  belong  to  his  master,  but  to  some  person  para- 
mount to  his  master*' (a).  Thus  in  Rex  v.  Camfield{b), 
the  tolls  at  a  gate  between  Leeds  and  Wakefield  were  let 
to  Ward,  who  employed  Ellis  to  collect  them,  and  Ellis 
lived  for  that  purpose  in  a  house  belonging  to  the  trustees, 
and  built  by  them  for  that  purpose :  he  had  a  weekly  sum 
from  Ward,  and  the  family  of  Ellis  lived  with  him  in  the 
house.  A  burglary  having  been  committed  in  the  house, 
it  was  described  in  the  indictment  as  the  house  of  Ellis : 
and  upon  a  case  reserved,  all  the  judges  were  unanimous 
that  it  was  rightly  described ;  for  Ellis  had  exclusive  pos- 
session ;  it  was  unconnected  with  any  premises  ofW^ard's, 
and  Ward  did  not  appear  to  have  any  interest  in  it.  To 
carry  out  the  analogy  of  that  case  to  the  present,  the 
Lords  of  the  Admiralty  here  let  the  premises  (for  a  service 
rent)  to  the  occupier,  and  the  crown  is  paramount  to  them. 
Margetfs  case  (c),  which  has  been  cited  on  the  other  side, 
is  in  fact  a  strong  authority  in  point  for  the  respondents. 
The  question  being  in  such  cases  whether  or  not  the  oc- 
cupier can  be  turned  out  of  the  premises  against  his  will ; 
if  he  cannot,  he  occupies  as  tenant,  notwithstanding  the 
performance  of  services  by  him. 

Secondly i  as  to  the  sufficiency  of  the  rating.    It  is  im- 
portant to  consider  whether  the  party  is  legally  liable  to 


(a)  Run.  C.  &  M.  812,  3rd  edit, 
(e)  2  Leach,  130;  anU,  p.  70. 


(6)  Ry.&Moo.C.C.42. 
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be  rated.  It  is  contended  on  the  other  side  that  he  is 
rated — ^not  because  he  is  tenant  of  the  premises,  but  be- 
cause he  is  the  beneficial  occupier;  and  Reg.  y.  Lady 
Emily  Ponsonby  (a)  was  relied  upon  in  support  of  that 
proposition.  But  the  Court  seemed  to  consider  the  par- 
ties there  to  have  been  tenants  at  will.  A  tenancy  by 
sufferance  would  have  been  sufficient  there,  as  it  would 
also  be  to  confer  a  vote.  In  that  case  Williams ^  J.»  said, 
"  With  respect  to  the  quantity  of  interest  which  the  ap- 
pellants have  in  their  apartments,  it  is  immaterial  whether 
they  have  a  permanent  occupation  or  not ;  even  if  it  be 
conceded,  and  it  is  a  large  concession,  that  their  occupa- 
tion was  not  permanent,  they  are  still  rateable."  If  a 
burglary  bad  been  committed  in  the  rooms  occupied  by 
Lady  Emily  Ponsonby,  there  can  be  no  doubt  they  might 
have  been  laid  as  her  dwelling-house. 

Lastly,  as  to  the  payment  of  rates.  This  is  undoubt- 
edly a  very  important  question.  It  is  clearly  of  more 
consequence  to  the  parish  to  get  the  rates  paid  by  the 
landlord.  But  any  way  the  payment  comes  ultimately 
out  of  the  pocket  of  the  occupier.  He  is  liable  for  the 
rates ;  the  payment  of  them  therefore  is  made  on  his  ac- 
count, by  his  authority,  and  under  a  contract  with  his 
employer.  The  Lords  of  the  Admiralty  may  be  consi- 
dered as  his  agents  for  the  purpose  of  payment,  and  it  is 
clear  that  a  party  may  legally  pay  his  rates  by  an  agent. 
Suppose  the  occupier  of  a  house  had  entered  into  an 
express  contract  with  another  party,  that  the  latter  should 
pay  his  rates  for  him,  no  matter  upon  what  consideration, 
could  it  be  said  that  a  payment  made  in  pursuance  of  that 
contract  was  not  a  payment  by  the  occupier  himself? 
Could  the  overseers,  having  received  such  a  payment, 
enforce  it  again  against  the  occupier?  Rex  v.  Cozens (b) 
is  an  authority  that  they  could  not.  It  was  there  decided 
(a)  1  O.  &  D.  713 ;  ante,  p.  67.  (6)  2  Doug.  4^6. 


1843. 
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App. 

Oveneert  of 

Chatuan, 

Rfsp. 
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that  if  a  landlord  tender  the  poor-rate  for  his  ienani,  the 
overseers  must  receive  it,  and  a  warrant  ought  not  to  be 
granted  to  distrain  upon  the  tenant. 

It  is  assumed  on  the  other  side,  that  the  object  of  re- 
quiring the  voter  to  pay  his  rates  is  to  give  him  an  interest 
in  parochial  aflFairs;  but  that  is  a  fanciful  supposition. 
The  object  obviously  was  to  give  the  franchise  to  a  party 
who  contributes  to  the  public  burdens ;  and  in  that  view 
it  is  quite  immaterial  whether  the  party  makes  the  pay- 
ment by  his  own  hand,  or  by  that  of  another  with  whom 
he  afterwards  comes  to  a  settlement  of  accounts.  In  Rex 
V.  Ffdham  (a),  where  the  tenant  being  assessed  to  the 
land-tax  paid  it,  and  the  landlord  allowed  him  to  stop  it 
out  of  the  rent,  the  Court  held  that  the  tenant  gained  a 
settlement  by  payment  of  the  tax.  Rex  v.  Chidingford{b) 
is  to  the  same  effect.  Rex  v-  Openshaw{c\  and  other 
similar  cases  which  were  cited  on  the  other  side,  are  in 
fact  authorities  for  the  respondents.  In  all  these  cases 
the  payment  was  held  sufficient  within  the  statute  of 
William  and  Mary,  without  reference  to  the  notice  re- 
quired to  be  given  to  the  parish  officers.  [Maule,  J. — 
In  those  cases  the  payment  by  the  landlord  was  held  suf- 
ficient, even  where  notice  was  also  required  by  the  law. 
All  that  is  required  by  the  Reform  Act  is  payment]  Rex 
V.  Axmouth  (rf)  is  another  strong  authority  in  favour  of 
the  respondents,  and  shows  that  there  may  be  a  construc- 
tive payment.  Rex  v.  Weobly{e)  is  totally  different 
from  the  present  case.  There  was  no  arrangement  there 
between  the  parties  as  to  the  payment  of  the  rate ;  and 
the  salary  of  the  party,  an  excise  officer,  was  not  reduced 
in  any  way  by  the  payment.     Reg.  v.  Kihington  (/)  ap- 


(fl)  Barr.  Set.  Ca.  488.  (d)  Id.  416. 

(c)  1  W.  Bl.  463  i  Burr.  Set.  Ca.  522;  ante,  p.  64. 

(d)  8  East,  383 ;  ante,  p.  63.  («)  2  East,  68 ;  ante,  p.  63. 
(/>  a  G.  &  D.  157  \  anU,  p.  49. 
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pears  to  have  been  decided  upon  the  authority  of  Rex  v.  1843. 
Weobly;  and  the  case  of  Rex  v.  Lower  Heyford{a)  does  Huchbs, 
not  seem  to  have  been  brought  before  the  Court.  ^  ^p^'    . 

®  Overseers  of 

With  regard  to  the  75th  section  of  the  Registration  Chatham. 
Act  (6),  it  is  clear  that  it  refers  merely  to  inaccuracies 
in  the  rate,  and  provides  that  in  such  cases  where  the 
party  who  is  liable  to  be  rated  has  bon&  fide  paid  the 
rate,  he  shaU  be  deemed  to  be  rated,  notwithstanding  any 
such  inaccuracies  in  the  form  of  the  rate. 

Kinglake  in  reply.— It  is  sought  to  be  inferred  on  the 
other  side,  that  the  party  occupied  the  house  in  the  dock- 
yard as  tenant,  because,  now  that  he  occupies  another 
house,  he  is  allowed  a  certain  sum  by  the  Admiralty  in 
lieu  of  rent  and  rates ;  but  the  case  goes  on  to  state  that 
such  allowance  is  made  under  the  name  of  'Modging 
money ;"  and  the  fair  inference  from  this  is  that  the  house 
he  formerly  occupied  was  in  the  nature  of  lodgings  found 
him  by  the  Admiralty. 

It  is  argued  that  Rex  v.  Minster  (c),  and  that  class  of 
cases,  are  instances  of  labourers,  and  that  the  principle 
cannot  apply  to  a  public  officer  under  government.  But 
the  party  here  is  only  a  master  rope  maker,  and  stands  upon 
the  same  footing  as  the  shepherd  in  Rex  v.  Bardwell  {d). 
It  is  said  that  there  is  nothing  to  show  that  the  occupation 
of  the  house  was  ancillary  to  the  performance  of  the  ser- 
vice ;  but  the  case  expressly  states  that  the  party,  being 
master  rope  maker  in  the  dockyard, "  as  such''  had  the 
house  as  his  residence.  That  is,  he  had  the  house  as 
master  rope  maker,  and  for  the  purposes  of  his  services 
in  that  capacity.  It  is  also  said  that  the  crown  could  not 
maintain  trespass  in  this  case ;  but  that  is  an  assumption 
of  the  very  point  in  dispute.   If  the  crown  bad  not  parted 

(a)  1  B.  &  Ad.  75 ;  anU,  p.  53.  (b)  Ante,  p.  56. 

(c)  3  M.  &  S.  276 ;  anU,  p.  63. 

Id)  2  B.  &  C.  161 ;  3  D.  &  R.  369  ;  ante,  p.  64. 
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1843.        With  the  possession  of  the  house  in  question-— as  it  is  sub- 
y^Qjj^j       mitted  it  had  not — the  crown  might  maintain  trespass. 

^PP»  It  is  not  disputed  on  the  part  of  the  appellant  that  the 

Chatham,  occupiers  of  the  apartments  in  Hampton  Court  Palace^  in 
^*^'  Reg*  V.  Lady  Emily  Ponsonby  (a),  were  tenants  at  will. 
But  the  apartments  were  occupied  by  them  without  any 
reference  to  any  service  to  be  i)erformed  by  them ;  and 
that  is  the  very  distinction  taken  between  their  case  and 
that  of  the  housekeeper,  whose  occupation  was  connected 
with  service,  and  who  was  therefore  admitted  not  to  be 
rateable. 

Rex  V.  Terrott  (6),  it  was  expected,  might  have  been 
relied  upon  by  the  other  side.  There  a  commanding 
officer  in  barracks  had  distinct  apartments  allotted  to  him, 
one  in  particular  for  transacting  the  business  of  the  regi* 
ment,  and  the  others  fitted  up  for  the  accommodation  of 
himself  and  his  family  who  resided  there  with  him,  con- 
taining amongst  others,  a  kitchen,  wash-house  and  coach- 
house, together  ^vitli  a  stable-yard  and  garden ;  it  was 
held  that  he  was  rateable  to  the  relief  of  the  poor  for  the 
same,  having  a  beneficial  enjoyment  of  them  beyond  his 
necessary  accommodation  as  an  officer  for  the  purpose  of 
public  service.  It  is  clear  that  soldiers  in  mere  barracks 
occupy  as  servants  of  the  crown,  and  as  such  are  not  rate- 
able ;  if,  however,  they  have  extra  accommodation,  they 
are  rateable,  not  as  tenants,  but  by  reason  of  their  bene- 
ficial occupation.  Lord  Ellenborough,  C.  J.,  in  giving 
the  judgment  of  the  Court  in  that  case,  observed,  *'The 
principle  to  be  collected  from  all  the  cases  on  the  subject 
is,  that  if  the  party  rated  have  the  use  of  the  building  or 
other  subject  of  the  rate  as  a  mere  servant  of  the  crown, 
or  of  any  public  body,  or  in  any  other  respect  for  the  mere 
exercise  of  public  duty  therein,  and  have  no  beneficial 
occupation  of,  or  emolument  resulting  from,  it  in  any  per- 
(•)  I  G.  &  D.  718  J  ant$  p.  67.  (6)  3  East,  606. 
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sonal  and  private  respect,  then  he  is  not  rateable."  Rex 
v.Hurdk[a)  is  to  the  same  effect:  where  the  sessions 
had  found  that  the  master  gunner  at  Seaford  was  ihe 
occupier  of  the  battery-house  there,  which  was  the  pro- 
perty of  the  crown,  and  from  whence  he  was  removable 
at  pleasure ;  the  Court  of  King's  Bench  held  that  the  fact 
of  his  being  the  occupier  precluded  any  other  question, 
and  fixed  his  liability  to  be  rated  to  the  relief  of  the  poor. 

There  is  no  doubt  that  if  a  properly  constituted  agent 
tenders  the  rate,  that  will  be  sufficient  to  exonerate  the 
occupier ;  and  upon  that  principle  alone  Rex  v.  Cozens  (6) 
can  be  supported ;  but  there  is  no  such  agency  in  this 
case.  The  language  of  the  66th  sect,  of  the  Poor  Law 
Amendment  Act  (c),  under  which  Reg,  v.  Kilcington  (d) 
was  decided,  is  almost  identically  the  same  as  to  the  pay- 
ment of  rates  with  that  of  the  27 th  sect,  of  the  Reform 
Act. 

From  a  remark  that  has  fallen  from  the  Bench  in  the 
course  of  the  argument,  it  would  seem  to  have  been  con- 
sidered that  the  payment  of  the  rates  by  the  landlord  in 
the  cases  referred  to  was  held  to  be  equivalent  even  to 
the  notice  to  the  overseers  required  by  the  former  sta- 
tutes ;  but  it  is  submitted  that  is  not  so ;  for  it  was  not 
the  payment  of  the  rate  that  constituted  the  notice,  but 
the  fact  of  the  party  being  rated.  It  was  the  duty  of  the 
overseers  to  insert  in  the  rate-book  the  name  of  every 
person  liable  to  be  rated,  and  it  was  that  insertion  which 
was  tantamount  to  notice.  The  payment  of  the  rate  was 
a  mere  subsequent  acknowledgment  of  the  validity  of  the 
rate  and  the  liability  of  the  party  to  be  rated. 

It  seems  to  have  been  considered  on  the  other  side 
that  the  argument  on  the  part  of  the  appellant  was,  that  if 
a  burglary  had  been  committed  in  the  house  in  question. 


1843. 


Hughes, 

App. 

Ovetseers  of 

Chatham, 

Resp, 


(«)  S  T.  R.  497. 

(e)  4  &  5  W.  4,  c.  76;  anU,  p.  55. 


(fr)  2  Doag.  426 ;  ante,  p.  54. 
Id)  3  G.&D.  157;  anfe,  p.  49. 
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it  must  have  been  laid  as  the  dwelling-house  of  the  crown ; 
but  the  argument  has  been  misapprehended,  for  it  was 
admitted  that  a  house  in  the  exclusive  occupation  of  a  ser- 
vant might  be  laid  as  his  dwelling-house.  In  this  respect 
Rex  V.  Jervis  (a),  which  has  been  relied  upon,  does  not 
differ  from  the  cases  cited  on  the  part  of  the  appellant, 
the  distinction  being,  that  if  the  parties  have  entered  into 
a  contract  for  rent,  then  the  relation  of  landlord  and 
tenant  will  be  constituted. 

Cur.  ad.  vuU. 


The  case  of  Charles  Alexander  Parker  and  six 
others  were  consolidated  by  the  revising  barrister. 

Charles  A.  Parker  was  lieutenant  quarter  master  of 
Marines  at  Chatham.  The  case  substantially  resembled 
that  of  James  Burton  (£),  but  it  contained  an  additional 
statement  by  the  revising  barrister  as  follows  : — 

Officers  are  frequently  obliged  to  reside  out  of  govern- 
ment houses  from  the  want  of  a  sufficient  number  of  such 
houses  at  Chatham ;  and  in  all  such  cases  an  allowance  is 
made  to  them  by  the  Admiralty  for  rent  and  rates  under 
the  name  of  lodging  money.  He  [sic]  is  not  compelled  to 
live  in  the  house,  but  at  full  liberty  to  reside  elsewhere  if  he 
choose,  but  in  such  case,  unless  he  did  so  at  the  request  of 
the  Admiralty  in  order  that  they  might  have  the  house 
for  another  purpose,  he  would  have  no  allowance  made  to 
him  for  lodging  money. 

In  this  case  also  the  names  of  the  parties  objected  to 
had  been  retained  by  the  revising  barrister. 

Kinglahe  for  the  appellant. 

Cockbum,  Q.  C,  for  the  respondents. 

No  argument  was  offered  in  this  case,  as  it  was  admitted 
that  it  stood  upon  the  same  footing  as  the  last. 

Cur.  ad.  vuU. 

(a)  Ry.  &  Moo.  C.  C.  7;  anu,  p.  83.  (6)  AnU,  p.  61. 
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The  case  of  William  Brook  and  two  others  were 
also  consolidated  by  the  revising  barrister. 

William  Brook  was  clerk  of  the  works  in  the  engine 
department  at  Chatham.  His  case  also  resembled  that 
of  James  Burton  (a) ;  but  it  stated  that  Brook  occupied  a 
house  in  Chatham  Lines,  of  the  value  of  SO/,  a-year,  rent 
free,  as  part  remuneration  for  his  services,  by  an  agree- 
ment when  he  entered  the  service. 

These  names  had  also  been  retained  by  the  revising 
barrister. 

Kinglake^  for  the  appellant,  offered  no  argument  in  this 
case,  admitting  that  it  stood  upon  the  same  footing  as 
Burton's  case. 

Cockburn,  Q.  C,  for  the  respondents,  suggested  that 
the  only  diflerence  was  that  in  this  case  there  was  an 
agreement  that  the  party  should  occupy  the  house  rent 
free,  and  that  the  house  was  not  situated  within  the  dock- 
yard. 

Cur.  ad.  vuli. 
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The  case  of  Thomas  Smith  and  two  others  were  also 
consolidated. 

The  facts  of  this  case  were  also  very  similar  to  those 
of  James  Burton  (a).  The  case  stated  that  Thomas  Smith 
was  barrack  master  to  Chatham  barracks,  and  had 
the  exclusive  occupation  of  a  house  rent  free  in  remu- 
neration of  his  services.  The  only  difference  between 
the  two  cases  was,  that  in  the  present  case  the  tenant  paid 
the  rates  and  taxes  himself,  and  charged  them  in  his 
account  with  the  Board  of  Ordnance,  who  allowed  them 
to  him  in  such  account. 

These  names  had  also  been  retained  by  the  revising 
barrister. 

Kinglakcy  for  the  appellant. — The  only  difference  be- 

(a)  AnU,  p.  61. 
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1843.  tween  this  case  and  those  preceding  it  is  that  here  the 
Hughes,  party  paid  the  rates  and  taxes  himself  and  had  been 
OfenScrsof  *^^^^®^  ^^^^  *"  ^^  account  with  the  Ordnance.  The 
Chatham,  question  therefore  will  be  whether  this  was  a  bona  fide 
payment  by  the  party  within  the  75th  sect,  of  the  Regis- 
tration Act  (a).  [Maule,  J. — There  is  no  mala  fides  found 
in  the  case.]  It  is  submitted  that  there  is  no  real  distinc- 
tion between  this  case  and  the  former  cases.  The  money 
here  merely  passes  through  the  hands  of  the  voter,  and 
that  does  not  constitute  a  payment  by  him.  If  the  Board 
of  Ordnance  have  agreed  to  pay  the  rate,  and  ultimately 
and  substantially  do  so,  it  is  not  a  payment  by  the  voter 
because  the  money  passes  through  his  hand.  He  does 
not  deal  with  it  as  a  payment  on  his  account ;  he  charges 
the  Board  with  it,  and  is  altogether  merely  their  agent. 
[Erskine,  J. — In  Rex  v.  Openshaw{b),  and  that  class  of 
cases,  a  payment  by  a  landlord  has  been  held  sufficient  to 
confer  a  settlement  on  the  tenant.]  The  law  relating  to 
settlement  .is  different  in  this  respect.  The  settlement 
originally  depended  upon  a  forty  days'  residence  within 
the  parish.  The  settlement  by  payment  of  rates  was  a 
subsequent  provision ;  and  the  object  of  it  was  to  show 
that  the  party  was  a  resident  in  the  parish.  Here  the 
party  does  not  bear  the  burden  of  the  rate  himself,  and 
is  wholly  indifferent  to  its  amount. 

Cociburn,  Q.  C,  for  the  respondents. — The  question 
is,  who  is  liable  to  pay  the  rates  ?  Clearly  the  occupier. 
It  does  not  signify  where  he  gets  the  money  for  the  pur* 
pose  of  payment.  If  it  is  given  to  him  it  is  sufficient. 
JRex  V.  Lower  Hey  ford  {6)  is  an  authority  in  point. 

Kinglake,  in  reply — Reg.  v.  The  Mayor  of  Bridg- 
north{d)  shows  that  it  is  not  immaterial  where  the  money 
comes  from.   It  was  there  decided  that  payment  of  rates,  to 

(a)  6  Vict.c.  18;  anU,  p.  56. 

(6)  1  W.  B1.463;  Barr.  Set  Ca.  522;  ante,  p.  54. 

{e)  1  B.  &  Ad.  75 ;  anU,  p.  53,  (tf)  10  A.  &  E.  66. 
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entitle  a  person  to  be  put  on  the  burgess  list  of  a  borough 
under  stat.  6  &  6  Will.  4,  c.  76,  s.  9,  must  be  a  payment 
by  the  party's  own  act,  and  that  it  is  not  sufficient  that 
another  person,  without  his  authority,  pays  the  rates  for 
him. 

Cur.  ad.  vuU, 


1843. 


HU0HBS» 

OTeneeri  or 
Cratham, 


TiNDAL,  C.  J.,  now  delivered  judgment  in  the  fore- 
going cases : — 

Case  of  James  Burton  and  others. 

In  this  case  two  questions  were  raised  before  the  revising 
barrister,  and  were  argued  on  the  appeal  to  this  Court, 
first,  whether  the  occupation  by  James  Burton  was  an  oc- 
cupation as  tenant  within  the  S7th  section  of  the  statute 
S  Will.  4,  c.  45 ;  secondly,  whether  upon  the  facts  stated 
be  had  paid  the  poor  rates  as  required  by  the  proviso  in 
that  section. 

As  to  the  first  question,  the  facts  are,  that  the  house 
occupied  by  the  claimant  is  situated  in  the  dockyard  at 
Chatham ;  that  the  claimant  is  master  rope  maker,  and 
as  such  had  the  house  as  his  residence ;  that  he  paid  no 
rent  in  money  for  it,  but  had  it  in  part  remuneration  for 
his  service,  and  no  part  of  it  was  used  for  public  pur- 
poses,  the  office  in  which  he  peformed  his  public  seryices 
being  away  from  it.  If  he  had  not  been  allowed  the 
house,  he  would  have  had  an  allowance  for  a  house  in  ad- 
dition to  his  salary. 

Upon  this  state  of  facts  the  revising  barrister  has  found 
that  the  claimant  occupied  as  tenant,  and  the  question  in 
efifect  is,  whether  the  statement  of  facts  shows  that  the 
decision  is  wrong ;  that  is,  whether  it  shows  the  occupa- 
tion not  to  have  been  in  the  character  of  tenant. 

On  the  argument,  several  cases  were  cited  which  bear 
on  the  question  whether  the  house  could  be  called  the 


6(A  Dformftfr. 


94 


CASES  ON  APPEAL,  COMMON  PLEAS. 


1843. 


Hughes, 

App. 

Oferaeers  of 

Chatham, 


dwelling-house  of  the  claimant  in  an  indictment  for  bur- 
'  glary.     But  that  question  is  so  different  from  the  one  now 
in  dispute,  y'lz.,  whether  there  was  a  tenancy  or  not,  that 
we  think  it  unnecessary  to  notice  those  decisions. 

But  the  cases  chiefly  relied  on  were  those  settlement 
cases  in  which  the  question  has  arisen  whether  a  servant 
came  to  settle  on  a  tenement  belonging  to  his  master 
within  the  meaning  of  the  statute  13  &  14  Car.  2,  c.  12. 
The  language  and  object  of  that  act  are  very  difierent  from 
those  of  the  statute  now  under  consideration ;  and  there- 
fore no  similarity  of  facts  in  a  case  arising  on  the  one  act 
can  make  it  a  case  in  point  upon  a  question  raised  on  the 
other.  But  as  the  Court,  in  deciding  those  cases,  has 
considered  that  the  settlement  turned  on  the  question 
whether  the  pauper  occupied  as  tenant  to  his  master,  the 
decbions  are  very  important  on  the  present  inquiry. 

In  those  cases,  as  in  this,  there  was  no  doubt  of  the 
right  to  exact,  and  the  liability  to  render,  service ;  but  in 
those,  as  in  the  present  case,  the  doubt  was  whether  the 
relation  of  landlord  and  tenant  subsisted  between  the 
same  parties.  There  is  no  inconsistency  in  the  relation  of 
master  and  servant  with  that  of  landlord  and  tenant.  A 
master  may  pay  bis  servant  by  conferring  on  him  an  in- 
terest in  real  property,  either  in  fee,  for  years,  at  will,  or 
for  any  other  estate  or  interest ;  and  if  he  do  so,  the  ser- 
vant then  becomes  entitled  to  the  legal  incidents  of  the 
estate  as  much  as  if  it  were  purchased  for  any  other  con- 
sideration. 

But  it  may  be  that  a  servant  may  occupy  a  tenement  of 
his  master's,  not  by  way  of  pajonent  for  his  services,  but 
for  the  purpose  of  performing  them ;  it  may  be  that  he  is 
not  permitted  to  occupy^  as  a  reward,  in  the  performance 
of  his  master's  contract  to  pay  him,  but  required  to  oc- 
cupy in  the  performance  of  his  contract  to  serve  his 
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master.  The  settlement  cases  cited  in  argument  esta* 
blished  and  proceeded  on  this  distinction.  We  think  it 
applicable  to  the  present  question,  and  as  there  is  nothing 
in  the  facts  stated  to  show  that  the  claimant  was  required 
to  occupy  the  house  for  the  performance  of  his  services, 
or  did  occupy  it  in  order  to  their  performancCi  or  that  it 
was  conducive  to  that  purpose  more  than  any  house  which 
he  might  have  paid  for  in  any  other  way  than  by  his  ser- 
vicesr;  and,  as  the  case  expressly  finds  that  he  had  the 
house  as  part  remuneration  for  his  services,  we  cannot  say 
that  the  conclusion  at  which  the  revising  barrister  has 
arrived  is  wrong. 

The  case,  indeed,  states  that  the  claimant  was  master 
rope  maker,  and  qm  such  had  the  house  as  his  residence ; 
but  that  expression  is  equally  applicable  whether  he  was 
made  tenant  of  the  house  in  payment  of  his  services  as 
master  rope  maker,  or  occupied  it  for  the  purpose  of 
performing  them. 

The  fact  also  of  having  a  lower  salary  in  consequence 
of  being  allowed  a  house,  though  not  immaterial,  is  by  no 
means  decisive,  for  such  a  fact  might  exist  in  a  case  in 
which  the  house  was  occupied  for  the  purpose  of  the  ser- 
vice, and  not  in  the  character  of  tenant.  It  may  well 
happen  that  something  in  the  service  which  renders  it  less 
onerous  or  more  pleasant,  may  cause  a  reduction  of  the 
salary,  without  being  a  part  of  the  salary  itself.  A  master 
may  give  lower  wages  in  consequence  of  lodging  his  ser- 
vants in  his  house,  instead  of  requiring  them  to  find 
lodgings  out  of  it,  without  making  them  his  tenants.  But 
in  the  present  case,  upon  the  grounds  above  stated,  we 
think  the  juster  inference  is  that  there  is  an  occupation  as 
tenant. 

On  the  second  question,  it  appears  that  the  claimant 
was  rated  to  the  poor-rates  and  assessed  taxes,  and  that 
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they  were  paid  for  him  in  part  remuneration  of  his  ser- 
vices. Upon  this  question  it  appears  to  us  that  the  pay- 
menty  being  one  to  which  the  claimant  was  liable,  and 
having  been  made  on  his  account  by  those  whom  he 
procured  to  make  it  by  giving  value  for  it,  is  sufficient 
within  the  27th  section  of  the  statute.  Whether  it  would 
or  would  not  have  been  sufficient  within  the  3  W.  &  M. 
c.  11,  s.  6,  in  which  rating  and  payment  are  made  to  con- 
fer a  settlement,  by  way  of  substitution  or  equivalent  for 
notice  to  the  parish ;  or  under  the  4  &  5  Will.  4,  c.  76, 
s.  66,  where  the  payment,  being  for  a  similar  purpose 
(that  of  conferring  a  settlement)  with  that  in  the  3  W. 
&  M .,  may  perhaps  require  to  be  made  in  a  similar  man- 
ner, is  a  different  question  from  that  before  us.  The 
present  question  arising  upon  an  act  of  parliament  con- 
ferring a  franchise  in  respect  of  property  or  ability,  we 
think  the  payment,  having  been  made  in  a  manner  equally 
indicative  of  these  qualifications,  is  as  efiectual  within  the 
spirit  of  the  enactment,  as  if  made  by  the  hand  of  the 
claimant.  The  words  of  the  act  which  require  that 
"  such  person  should  have  paid  the  rate,"  do  certainly 
in  their  largest  ordinary  sense  comprehend  payments 
made  in  discharge  of  and  procured  by  such  persons,  as 
well  as  those  made  by  his  own  hand:  and  the  largest 
ordinary  sense  is  that  in  which  words  ought  to  be  con- 
strued, where  there  is  nothing  in  the  occasion  on  which 
they  are  used  or  in  the  context  to  restrict  them. 

We  think  therefore  the  decision  of  the  revising  bar- 
rister is  right  on  both  points. 

Decision  affirmed. 


Case  of  C.  A.  Parker  and  five  others. 

This  case  does  not  materially  difier  from  that  of  the 
vote  of  James  Burton,  and  the  decision  of  the  revising 
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barrister  must  be  affirmed  on  the  grounds  stated  in  giving 
judgment  on  that  case. 

Decision  affirmed. 

Case  of  W.  Brook  and  two  others. 

There  is  no  substantial  difference  between  this  case 
and  that  of  James  Burton ;  the  decision  of  the  revising 
barrister  must  therefore  be  affirmed. 

Decision  affirmed. 
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Case  of  Thomas  Smith  and  two  others. 

In  this  case  also  we  think  the  decision  of  the  revising 
barrister  must  be  affirmed,  on  the  grounds  stated  in  the  - 
judgment  in  the  case  of  James  Burton's  vote.  The  rate 
being  paid  by  the  voter's  own  hand  is  a  circumstance  not 
unfavourable  to  the  vote,  but  we  think  it  makes  no  sub- 
stantial difference  either  way. 

Decision  affirmed. 


YOU  I.—- B.  A, 
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Wedneiday, 
Dec,  6. 
Where  the 
qualification  of 
a  party  consists 
in  the  occupa* 
tiun  of  several 
premises  in 
immediate  suc- 
cession, (under 
2  W.  4,  c.  45, 
8.  28),  be  ought 
to  be  registered 
in  respect  of  all 
such  premises. 

And  where  a 
party  so  quali- 
fied is  registered 
only  in  respect 
of  the  premises 
last  in  his  occu- 
pation, it  is  a 
misdescription 
of  his  qualifi- 
cation,  which, 
the  barrister  has 
DO  power  to 
correct  under  6 
Vict.  c.  18,8. 40. 


BOROUGH  OF  LEWES. 

Alfred  Playsted  Bartlett  ....  Appellant 
John  Gibbs Respondent. 

CASE. 

The  appellant  was  .inserted  in  the  list  of  persons  entitled 
to  vote  in  the  election  of  members  for  the  borough  of 
Lewes^  in  respect  of  property  occupied  within  the  parish 
of  All  Saints,  as  follows  : 


Christian  Name  and 
Surname. 

Place  of 
Abode. 

Nature  of 
Qualification. 

Name  of  Stfeet,  wh«re 

situate,  &c. 

Bartlett,  Alfred  Playsted 

East  Street 

House 

East  Street. 

It  was  proved  at  the  revision  that  the  appellant  had 
occupied,  as  tenant,  a  house,  No.  10,  East  Street,  in  the 
parish  of  All  Saints,  within  the  said  borough,  since  the 
S5th  t>ecember,  184^  ;  that  he  had,  for  considerably  more 
than  six  months  previously,  occupied,  also  as  tenant,  a 
house.  No.  16,  West  Street,  in  the  parish  of  St.  John^ 
within  the  said  borough ;  that  he  had  removed  from  the 
latter  to  the  former  house  immediately,  without  any  in- 
terval of  time;  that  each  house  was  of  more  than  the 
value  of  10/.  per  annum;  that  he  had  been  rated  in 
respect  of  both  houses  to  all  rates  made  during  the  period 
of  his  occupation  of  them;  and  that  all  the  rates  and 
assessed  taxes  due  from  him  in  respect  of  them  had  been 
duly  paid  within  the  time  limited  by  6  Vict.  c.  18,  s.  75  (a). 

The  case  then  stated  that  an  objection  was  taken 
that,  his  qualification  consisting  not  of  one  house,  viz., 

(a)  There  is  no  time  limited  for  the  payment  of  rates  and  taxes  by  the  6  Vict, 
c.  18,  s.  75 ;  that  section  recites  the  2  W.  4,  c.  45,  s.  27  (by  which  the  time  is 
limited),  but  its  enactment  applies  only  to  the  case  of  misdescription  on  the 
face  of  a  rate ;  vid.  ante,  p.  56. 
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No.  10»  East  Street,  but  of  two  houses.  No.  16,  West  1848. 
Street,  and  No.  10,  East  Street,  occupied  by  him  in  ^artlitt, 
immediate  succession,  the  description  of  his  qualifica-  ^n>« 
tion  in  the  list  should  correspond  with  this  fact,  and  Kup! 
that  he  ou|;ht  to  have  been  registered  for  both  the 
houses  which  constituted  his  qualification :  that  the  re- 
vising barrister  decided  that  where  a  person  founds  his 
qualification  upon  different  premises  occupied  by  him  in 
immediate  succession,  conformably  to  the  provisions  of 
the  28th  sect,  of  2  W.  4,  c.  45,  it  is  required  that  he 
should  be  registered  in  respect  of  all  of  those  several  pre- 
mises, and  that  they  should  be  specifically  set  forth  in  the 
descriptioq  of  his  qualification;  and  that  the  appellant 
being  registered  only  for  one  of  the  houses  occupied  by 
him,  and  that  house  having  been  occupied  by  him  only 
for  a  period  of  six  months,  he  had  not  proved  that  he  was 
entitled  to  have  his  name  retained  in  the  list  of  voters  in 
respect  of  the  qualification  described  in  the  list  That 
an  additional  objection  was  taken  that  this  was  an  insuffi- 
cient or  inaccurate  description  of  the  appellant's  qualifi- 
cation, which  the  revising  barrister  had  power  to  correct 
under  the  provisions  of  the  40th  sect  of  6  Vict  c.  18  (a) : 
that  the  revising  barrister  decided  that  where  a  party 
was  objected  to,  the  revising  barrister  had  no  such  power, 
but  that  he  was  bound  by  one  of  the  provisions  of  the 
same  section  to  require  the  party  objected  to  to  prove 
that  he  was  entitled  to  have  his  name  inserted  in  the  list 
of  voters  in  respect  of  the  qualification  described  in  such 
list ;  and  that  the  appellant  having,  in  the  judgment  of  the 
revising  barrister,  failed  to  do  so,  he  accordingly  expunged 
the  name  of  the  appellant  from  the  above  mentioned  list 
of  persons  entitled  to  vote  for  the  borough  of  Lewes. 

The  case  then  proceeded  as  fiaUows: 

The  question  for  the  opinion  of  the  Court  is  whether, 

(a)  Post,  p,  104. 
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under  the  circumstances  mentioned  in  the  above  statement 
of  facts,  the  name  of  the  appellant  was  rightly  expunged 
from  the  said  list  of  voters. 

If  the  Court  should  be  of  that  opinion,  the  said  list  is 
to  stand  without  amendment :  if  the  Court  should  be  of  a 
contrary  opinion,  then  the  said  list  is  to  be  amended  by 
inserting  therein  the  name  of  the  appellant. 
(Signed)  R.  R. 

One  of  the  Revising  Barristers  for 
the  Borough  of  Lewes. 


v^"^o'  Creasy  for  the  appellant. — The  points  to  be  considered 

are,  first,  whether  in  a  case  of  successive  occupation  it  is 
necessary  that  all  the  prembes  successively  occupied  by 
the  party  should  be  stated  as  the  nature  of  the  qualifica- 
tion»  in  the  list  of  voters;  and  secondly,  whether,  sup- 
posing they  ought  all  to  be  stated,  the  revising  barrister 
has  the  power  to  amend  the  list,  by  inserting  the  premises 
previously  occupied  by  the  party  objected  to. 

On  the  part  of  the  appellant  it  is  contended  that  it  is 
not  necessary  that  all  the  premises  should  be  inserted  in 
the  list,  and  that  at  any  rate  the  revising  barrister  has  the 
power  to  make  the  insertion. 

There  is  a  fallacy  in  the  statement  of  the  case  that  a 
person  "  founds  his  qualification  upon  different  premises 
occupied  by  him  in  immediate  succession."  It  is  submitted 
that  the  qualification  is  founded  on  the  occupation  of  a 
house  of  the  annual  value  of  10/.  By  the  87th  sect,  of  the 
Reform  Act  (a)  the  right  of  voting  is  conferred  on  the  occu- 
pier of  any  house,  &c.  of  that  value,  if  he  is  duly  registered 
according  to  the  provisions  thereinafter  contained.  Those 
provisions  impose  certain  conditions,  which  must  be  com- 
plied with  before  the  party  is  entitled  to  be  put  upon  the 
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register.  The  conditions  are  three ;  first,  that  the  party  1843. 
shall  have  occupied  the  premises  for  twelve  months  pre-  Bartlett" 
viously  to  the  last  day  of  July ;  secondly*  that  he  shall  ^^p- 
have  been  rated  to  all  the  poor  rates  made  during  the  R«*p.' 
year  of  his  occupation,  and  shall  have  paid  the  rates  due 
irom  him  by  a  certain  time;  and  thirdly,  that  he  shall 
have  resided  for  six  months  in  the  borough,  or  within 
seven  miles  thereof.  A  party  cannot  be  registered  unless 
these  conditions  are  complied  with,  but  they  form  no  part 
of,  and  are  quite  distinct  and  separate  from,  the  qualifica- 
tion itself.  Then  by  the  S8th  section  the  case  of  succes- 
sive occupation  is  provided  for;  and  it  is  enacted,  that 
the  premises  which  the  party  is  required  to  occupy  for 
twelve  months  need  not  be  the  same,  so  that  they  have 
been  occupied  in  immediate  succession,  and  the  rates 
have  been  duly  paid  in  respect  of  all  such  premises.  The 
successive  occupation  of  different  premises  is  therefore 
equivalent  to,  or  a  substitute  for,  the  continuous  occupation 
of  the  same  premises.  Now  it  is  clearly  not  requisite  that 
the  occupation  of  the  same  premises  for  twelve  months 
should  be  stated  in  the  register ;  neither,  therefore,  is  it 
necessary  that  the  successive  occupation  of  different  pre- 
mises should  be  stated. 

In  this  case  the  fact  upon  which  the  party  claimed  his 
qualification  did  appear  on  the  list;  namely,^the  occupation 
of  a  house  in  East  Street. 

The  forms  given  in  the  schedules  to  the  Reform  and 
Registration  Acts  show  the  meaning  of  the  sections, 
and  correspond  with  the  list  in  this  case.  The  form  in 
Schedule  (I),  No.  1,  to  the  Reform  Act  (a),  is  more  full 

(a)  "  Farmi  of  lAsU  and  Notieti  applicable  to  Citios  and  Boroughs, 
No.  1. 
"  The  list  of  persons  entitled  to  vote  in  the  election  of  a  memher  [or  '  mem- 
bers'] for  the  city  [or  *  borough']  of  — ,  in  respect  of  property  occupied 
whhin  the  parish  [or  *  township']  of  — >  by  virtue  of  an  act  passed  in  the 
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than  Che  corresponding  form  in  Schedule  (B)^  No.  3,  to 
the  Registration  Act  (a),  but  in  both  instances  the  ex- 
amples are  given  in  the  singular  number  oniy^  such  as 
"  house,"  "  warehouse/*  &c.,  or  *'  street,"  ''  lane,'*  &c. 
[Tindalf  C.  J. — The  probable  reason  for  inserting  the 
premises  at  all  in  the  list,  is  to  enable  other  parties  to 
ascertain  whether  they  are  of  sufficient  value.  Would 
not  the  reason  be  the  same,  or  stronger,  for  inserting  the 
premises  previously  occu](>ied  by  the  voter?]    That  ap- 


second  year  of  the  r^gn  of  King  William  the  Fourth,  intituled,  '  An  Act  to 
amend  the  Representation  of  the  People  in  England  and  Wales.' 


CbriBtian  Name  and 

Snraame  of  each  Voter 

at  faU  length. 

Street,  Lane  or  other  Place  in  thb 

Pariih,  where  the  Property 

is  titnate. 

Ashton,  John 
Atkinson,  William 
Bates,  Thomas 
Bull,  Thomas 

House 
Watehoose 
Shop 
Counting-house 

Church  Street. 

Bolt  Court,  Fleet  Street. 

Castle  Street. 

Lord  Street. 

(Signed) 


A< 
C 
E.F. 


.-} 


Overseers  of  the  said 

parish  [or  *  township.']" 


(a)  "  The  list  of  persons  entitled  to  vote  in  the  election  of  a  member  [or 
'  members']  for  the  city  [or  '  borough']  of ,  in  respect  of  property  occu- 
pied within  the  parish  [or  *  township']  of ,  by  virtue  of  an  act  passed  in 

the  second  year  of  the  reign  of  King  William  the  Fourth,  intituled,  '  An  Act 
to  amend  the  Representation  of  the  People  in  England  and  Wales.' 


Chrltttan  Name 
and  Surname 
or  each  Voter 
at  roll  length. 

Place 

of 
Abode. 

Natare 

or 

Qaalifleation. 

Street,  Lane  or  other  like  Place  in 
this  PariBh  [9r  '  TowMhip*]  and 
Number  of  the  Hoose   (if  any), 
where  the  Property  it  titnatcd. 

(Signed)  A.  B.  ^Overseers  of  the  parish  of  — , 
CD.  >  [or  'township'],  within  the 
E.  F.3     city  [or « borough']  of  — ." 
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pears  to  be  the  only  argument  in  support  of  the  view       1848. 
taken  by  the  revising  barrister ;  but  at  best  it  is  merely     babtlett 
an  argument  ab  inconvenienti,  to  which  not  much  weight        ^pP' 
is  to  be  given.     [Mamie,  J. — It  is  to  be  remarked,  that         Bup. 
the  notioe  ot  claim  given  in  Schedule  (I),  No.  4,  to  the 
Reform  Act  (a),  is  also  in  the  singular  number.] 

The  parties  required  to  make  out  the  lists  are  the  over- 
seers of  the  particular  parish  where  the  property  is  ntu- 
ated.  How  are  they  to  know  what  premises  a  party  has 
occupied  before,  where  he  has  occupied  premises  in  another 
parish,  as  in  the  present  case  ?  They  have  no  means  or 
XK)wer  of  obtaining  the  information.  They  are  not  re- 
quired to  seek  it.  Are  the  overseers  of  every  parish  in 
which  the  party  has  occupied  premises  to  publish  his 
name?  [Coliman,  J. — By  the  ISth  section  of  the  Regis- 
tration Act,  the  list  which  the  overseers  are  to  make  out 
is  of  persons  entitled  to  vote  in  respect  of  premises 
"situate  wholly  or  in  part"  within  the  parish.]  That 
merely  refers  to  the  local  description  of  the  premises. 

A  strong  argument  is  to  be  drawn  from  the  58th  section 
of  the  Reform  Act,  under  which  three  questions  were  to 
be  asked  of  the  voter  at  the  time  of  the  election.  The 
third  of  these  was — "  Have  you  the  same  qualification  for 
which  your  name  was  originally  inserted  in  the  register  of 
voters  now  in  force  for  the  city,  8cc.  ?  {specifying  in  each 
ease  the  particulars  of  the  qualification,  as  described  in 

(a)  "  ffoHee  of  Claim. 

"  To  the  overseen  of  the  parish  [or  '  township*]  of  — ,  [or  *  to  the  town 
clerk  of  the  city*  or  *  borough  of /  or  otherwise,  as  the  case  may  be."] 

**  I  hereby  give  yoa  notice,  that  I  claim  to  have  my  name  inserted  in  the  list 
made  by  yoo  of  persons  entitled  to  vote  in  the  election  of  a  member  [or  '  mem- 
bers'] for  the  city  [or  '  borough']  of ,  stnd  that  my  qualification  consists 

of  a  house  in  Duke  Street,  in  your  parish  [or  otherwise,  as  the  case  may  6e]  \ 
\and,  in  the  ease  of  a  freeman,  say,  *  and  that  my  qualification  is  as  a  freeman 
of ,  and  that  I  reside  in  Lord  Street,  in  this  city'  or  '  borough']. 

Dated  the  —  day  of  ^— ',  one  thousand  eight  hundred  and  thirty . 

(Signed)        John  Allen,  of  [jplace  ofahode,y* 
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1848.       the  register)''    The  party  must  therefore  have  been  at 
Bartlett,     ^^  ^in^e  of  the  election  in  the  occupation  of  the  same 
Girai        premises  as  those  for  which  his  name  was  inserted  in  the 
Anp.        register,  otherwise  he  could  not  vote.     But  if  his  name 
was  inserted  for  two  or  more  houses  occupied  successively 
during  the  year,  he  would  only  have  been  in  the  occupa- 
tion of  the  last  house,  at  the  time  of  the  election.     Under 
the  new  law  (a),  it  is  true,  this  third  question  is  no  longer 
put ;  but  the  law  remains  the  same  as  to  the  description 
of  the  premises  in  the  register. 

Secondly,  it  is  submitted  that,  at  all  events,  the  revising 
barrister  had  the  power,  under  the  40th  section  of  the 
Registration  Act  (6),  to  correct  the  list  by  inserting  the 

(a)  See  6  Vict.  c.  18,  ss.  80,  81. 

(6)  6  Vict.  c.  18,  8.  40,  enacts,  **That  the  revisiog  barriRter  shall  coirect  any 
mistake  which  shall  be  proved  to  him  to  have  been  made  in  any  list,  and  shall 
eipunge  the  name  of  every  person  whose  qualification,  as  stated  in  any  list, 
shall  be  insufficient  in  law  to  entitle  such  person  to  vote,  and  also  the  name  of 
every  person  who  shall  be  proved  to  him  to  be  dead ;  and  wherever  the  christian 
name,  or  the  place  of  abode,  or  the  nature  of  the  qualification,  or  the  local  or 
other  description  of  the  property  of  any  person  who  shall  be  included  in  any 
such  list,  and  the  name  of  the  occupying  tenant  thereof,  shall  be  wholly 
omitted  in  any  case  where  the  same  is  by  this  act  directed  to  be  specified 
therein;  or  if  any  person  whose  name  is  included  in  any  such  list,  or  his  place  of 
abode,  or  the  nature  or  description  of  his  qualification  shall,  in  the  judgment  of 
the  revising  barrister,  be  insufficiently  described  for  the  purpose  of  being  iden- 
tified, such  barrister  shall  expunge  the  name  of  every  such  person  from  such 
list,  unless  the  matter  or  matters  so  omitted,  or  insufficiently  described,  be  sup- 
plied to  the  satisfaction  of  such  barrister  before  he  shall  have  completed  the 
revision  of  such  list,  in  which  case  he  shall  then  and  there  insert  the  same  in 
such  list :  provided  always,  that,  whether  any  person  shall  be  objected  to  or 
not,  no  evidence  shall  be  given  of  any  other  qualification  than  that  which  is 
described  in  the  list  of  voters  or  claim,  us  the  case  may  be,  nor  shall  the  bar- 
rister be  at  liberty  to  change  the  description  of  the  qualification  as  it  appears  in 
the  list,  except  for  the  purpose  of  more  clearly  and  accurately  defining  the 
same ;  and  where  the  name  of  any  person  inserted  in  any  list  of  voters  shall 
have  been  objected  to  by  the  overseers,  or  by  any  other  person,  and  such  other 
person  so  objecting  shall  appear  by  himself,  or  by  some  one  in  his  behalf,  in 
support  of  such  objection,  and  shall  prove  that  he  gave  the  notice  or  notices 
respectively  required  by  this  act  to  be  given  by  him,  every  such  barrister  shall 
then  require  it  to  be  proved  that  the  person  so  objected  to  was  entitled  on  the 
last  day  of  July  then  next  preceding  to  have  his  name  inserted  in  the  list  of 
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various  premises  successively  occupied  by  the  voter.    The        1843. 
barrister's  view  of  that  section  seems  to  have  been  that  ^^nTLtrr, 
he  could  remedy  errors  in  the  lists  of  voters,  where  he        ^f^* 
had  discovered  them  himself;  but  where  other  parties  had        B^p. 
done  so,  and  pointed  them  out  as  grounds  of  objection, 
his  power  was  at  an  end.    This,  however,  could  never 
have  been  the  object  of  the  act. 

There  can  be  no  question  but  that  the  party,  whose 
case  is  under  consideration,  was  legally  entitled  to  vote, 
provided  he  were  properly  registered ;  and  at  most  it  can 
be  a  mere  mistake  on  the  part  of  the  overseers,  in  not 
having  inserted  the  whole  of  his  qualification  in  their  list 
of  voters. 

Under  the  40th  section  the  revising  barrister  has  power 
to  supply  an  omission  of  the  christian  name  of  a  party,  or 
of  the  qualification,  if  supplied  to  his  satisfaction  before 
the  completion  of  the  revision.  In  this  case  there  is  only 
an  omission  of  part  of  the  qualification ;  and  if  he  can 
supply  the  whole,  surely  he  may  supply  a  part.  He  is 
not  allowed  to  insert  a  different  qualification;  but  that 
is  not  the  present  case.  And  the  power  of  the  revising 
barrister  to  amend  cannot  be  limited  by  the  circumstance 
of  another  party  having  objected  to  the  name.  [Colt- 
matif  J. — You  do  not  rely  on  the  last  provision  of  the 
40th  section?]  That  appears  to  apply  only  to  county 
voters. 

▼oteis  in  respect  of  the  qualification  described  in  such  list;  and  in  case  the 
same  shall  not  be  proved  to  the  satisfaction  of  such  barrister,  or  in  case  it  shall 
be  profed  that  such  person  was  then  incapacitated  by  any  law  or  statute  from 
▼oting  in  the  election  of  merabers  to  serve  in  parliament,  such  barrister  shall 
expunge  the  name  of  every  such  person  from  the  said  lists  :  provided  always, 
that  where  any  person  whose  name  appears  on  any  list  of  voters  for  any  county 
shall  be  objected  to  on  the  ground  of  having  changed  his  place  of  abode  with- 
out having  sent  in  a  fresh  notice  of  claim,  it  shall  be  lawful  for  the  barrister  on 
revising  the  list  to  retain  the  name  of  such  person  on  the  list  of  voters ;  provided 
that  such  person,  or  some  one  in  his  behalf,  shall  prove  that  he  possessed  on 
the  last  day  of  July  the  same  qualification  in  respect  of  which  his  name  has 
been  inserted  in  such  list«  and  shall  also  supply  his  true  place  of  abode,  which 
the  said  barrister  shall  insert  in  such  list.'' 
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1848.  R.  C.  Hildyard,  for  the  respondent.— The  decision  of 

Bartlett  *^®  revising  barrister  is  consistent  with  the  words  of  the 
_Afp-  act,  and  the  manifest  intention  of  the  legislature,  as  thereby 
Itupl  expressed.  It  is  contended  on  the  other  side,  that  the 
right  to  vote  is  in  respect  of  the  occupation  of  a  10/. 
house ;  and  it  is  asked — why  it  would  not  equally  be  ne- 
cessary to  state  the  fact  of  a  twelvemonths*  occupation  as 
part  of  the  qualification  ?  But  the  legislature  have  in- 
formed us  with  what  particularity  they  require  the  quali- 
fication to  be  described.  The  schedules  do  not  require 
the  twelvemonths'  occupation  to  be  stated,  but  they  do 
require  a  statement  of  the  premises  in  respect  of  which 
the  party  is  entitled  to  vote.  And  there  is  a  reason  for 
this  distinction.  For  what  information  would  it  be  to  any 
one  that  the  premises  had  been  occupied  for  twelve 
months  ?  They  must  have  been  so  occupied  under  the 
27 th  section  of  the  Reform  Act,  to  entitle  the  party  to  be 
put  upon  the  register  at  all.  The  same  observation  ap- 
plies as  to  the  being  rated,  the  payment  of  rates,  and  the 
six  months'  residence.  The  schedules  in  fact  comprise 
but  a  small  portion  of  the  ingredients  of  the  qualification. 
They  do  not  mention  a  '^  house  and  land,"  which  may  be 
joined  together  in  certain  cases  to  confer  the  franchise, 
nor  any  ''other  building"  besides  those  especially  enume- 
rated in  the  act.  No  argument  therefore  can  be  raised 
upon  the  omission  as  to  various  premises  occupied  in  suc- 
cession. Stress  has  been  laid  upon  the  heading  of  the 
column  being  in  the  singular  number,  such  as  **  street, 
lane,"  &c.  It  speaks  also  of  ^'  this  parish"  in  the  singular 
number;  but  in  the  case  of  a  house  and  land  being 
joined  together,  the  house  may  be  in  one  street  and  the 
land  in  another;  or  they  might  be  situated  in  two  different 
parishes.  The  party  in  such  cases  would  have  a  good 
qualification ;  but  it  would  be  necessary  that  such  quali- 
fication should  be  correctly  described.     Besides,  in  the 
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I  interpretation  clause  to  the  Registration  Act  (a)  it  is  de-       184S. 

clared^  that  "where  the  subject  or  context  requires  it,     baiitlictt" 
every  word  importing  the  singular  number  only  shall  ex-         ^pp« 
tend  and  be  applied  to  several  persons  or  things  as  well        Hesp! 
as  one  person  or  thing,"    The  schedules  therefore  are 
not  to  be  taken  as  fimited  to  the  singular  number. 

One  great  object  of  the  Reform  Act,  as  stated  in  the 
preamble,  was  "  to  diminish  the  expense  of  elections/'  by 
shortening  the  period  of  their  duration.  And  in  this  view 
the  discussion  as  to  the  rights  of  parties  to  vote  was  fixed 
to  take  place  at  the  time  of  the  revision  instead  of  at 
the  election;  and  ample  time  was  allowed  to  parties  to 
sift  and  test  such  rights.  But  what  would  be  the  value 
of  this,  if  a  party  may  be  put  upon  the  list  for  a  qualifica- 
tion in  respect  of  which  he  is  not  entitled  to  vote  ?  He 
would  appear  to  be  on  the  list  for  a  good  and  valid  quali- 
fication. An  objector  knows  that  the  qualification  is  not 
suflicient :  but,  before  the  barrister,  the  voter  might  set 
up  a  supplemental  qualification,  which  the  objector  would 
have  no  means  of  testing. 

With  regard  to  the  power  of  the  revising  barrister  to 
amend  the  list,  it  is  to  be  observed,  that  the  40th  section 
of  the  Registration  Act  (d)  differs  from  the  corresponding 
section  of  the  Reform  Act  (c).  The  Registration  Act 
draws  a  distinction  between  cases  where  there  is  an  objec- 
tion to  the  name  of  a  party  and  where  there  is  not. 
Where  a  party  is  objected  to,  he  must  prove  his  right  to 
vote  in  respect  of  the  particular  qualification  which  is  in- 
serted in  the  list.  The  revising  barrister  cannot  alter 
that  qualification.  If  the  qualification  of  a  party  were 
stated  to  be  a  house  only,  the  barrister  could  not  add  land 
to  it,  for  that  would  be  to  alter  the  nature  of  the  qualifi- 
cation. So  in  this  case  he  cannot  add  other  premises  to 
those  which  are  stated  in  the  list.    It  is  said  that  in  the 

(a)  6  Vict.  c.  18,  8. 101.      (h)  AnU,  p.  104.        (e)  2  WiD.  4,  c.  45, 8. 50. 
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1843.        case  of  a  successive  occupation  of  different  premises,  there 
Babtlbtt      ^^'^  ^®  ^  difficulty  for  the  overseers  to  ascertain  what  pre- 
^PP'         mises  the  party  has  occupied ;  but  in  fact  there  is  no 
Rnp.'       practical  difficulty ;  for  if  the  name  of  the  party  is  not  in- 
serted at  all,  or  is  inserted  with  an  insufficient  qualifica- 
don,  the  party  can  easily  make  a  claim  to  have  his  name 
and  qualification  properly  inserted,  under  the  15th  section 
of  the  Registration  Act,  which  has  superseded  the  47th 
section  of  the  Reform  Act. 

The  object  of  the  provisions  as  to  making  out  the  lists 
of  persons  entitled  to  vote  is  to  facilitate  their  identifica- 
tion ;  but  this  object  would  be  in  a  great  measure  frus- 
trated by  the  adoption  of  the  argument  on  the  other  side. 
If  the  decision  of  the  revising  barrister  is  upheld,  it  will 
not  in  the  least  affect  the  franchise,  but  will  merely  point 
out  the  correct  course  to  be  adopted  in  the  registration 
hereafter.  But  if  the  Court  should  hold  that  it  was  not 
necessary  to  insert  all  the  premises  successively  occupied 
by  the  party,  or  that  the  barrister  could  add  them  at  the 
time  of  the  revbion,  questions  will  arise  as  to  whether 
it  will  be  necessary  to  add  to  a  house,  an  adjoining  gar- 
den, or  field,  or  land  situated  in  another  part  of  the 
borough,  or  whether  the  barrister  may  make  such  addi- 
tion. 

Creasy,  in  reply. — The  party  in  this  case  claims  to  vote 
under  the  27th  section  of  the  Reform  Act ;  and  the  S8th 
section  merely  gives  the  successive  occupation  of  different 
premises  for  twelve  months  as  an  equivalent  for  the  con- 
tinuous occupation  of  the  same  premises  for  that  period. 
The  ^th  section,  which  relates  to  the  joint  occupation  of 
the  same  premises  by  different  parties,  is  material  in  this 
point  of  view.  It  cannot  be  contended  that  it  is  necessary 
to  state  such  joint  occupation  in  the  list.  The  case  of  the 
occupation  of  a  house  in  one  parish  and  of  land  in  another, 
is  provided  for  by  the  13th  section  of  the  Registration 
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Act ;  for  the  overseers  are  required  to  make  out  a  list  of 
persons  entilled  to  vote  in  respect  of  premises  "  situate 
wholly  or  in  part"  within  their  parish.  The  15th  section  of 
that  act  is  in  favour  of  the  appellant ;  the  claimant  thereby 
is  required  to  give  notice  of  his  claim  according  to  the 
form  in  the  schedule,  which,  as  before  observed,  does  not 
apply  to  a  case  of  successive  occupation.  [Erskine,  3. — 
There  is  a  difierence  in  the  form  of  the  notice  of  claim  as 
given  in  the  schedules  to  the  Reform  and  Registration 
Acts.  In  the  former  (a)  the  form  states,  "  that  my  qua- 
lification consists  of  a  house  in  Duke  Street,  in  your 
parish  ;"  and  in  the  latter  (6)  it  states,  "  that  the  particu- 
lars of  my  qualification  and  place  of  abode  are  stated  in 
the  columns  below.'*  And  the  4th  column  is  headed, 
"  street,  &c.,  in  the  parish  where  the  property  is  situate/* 
&c.]  The  schedules  must  be  read  in  conjunction  with  the 
sections  that  refer  to  them. 

As  to  the  power  of  alteration  by  the  revising  barrister, 
that  is  only  limited,  by  the  40th  section,  as  to  the  nature 
of  the  qualification ;  but  that  is  not  the  alteration  that  is 
required  in  this  case. 

Cur.  ad,  wilt. 


184S. 


Bartlitt, 
App. 

GiBBS, 
R§9p. 


Jindal,  C.  J.  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  name  of  the  appellant  had  been  inserted 
in  the  list  of  persons  entitled  to  vote  in  the  election  of 
members  for  the  borough  of  Lewes  in  respect  of  property 
occupied  within  the  parish  of  All  Saints.  And  the 
appellant's  qualification  described  in  the  list  was  a  house 
in  East  Street.  An  objection  having  been  made  to  the 
appellant's  name,  he  was  required  by  the  revising  barrister 
to  prove  that  he  was  entitled  to  have  his  name  inserted  in 
such  list  in  respect  of  the  qualification  therein  described. 

(a)  2  WiU.  4,  c.  45,  Sched.  (I.),  No.  4  ',  ante,  p.  103. 

(b)  6  Vict.  c.  18,  Sched.  (B.),  No.  6. 


Wtdneiday, 
Dec,  6, 
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184S.       And  the  case  states  that  it  was  proved  that  the  appellant 

Babtlbtt,     had  occupied,  as  tenant*  a  house.  No.  10,  East  Street,  in  the 

Gim        Parish  of  All  Saints,  within  the  borough,  since  the  25th  of 

Retp.        December,  1842,  and  that  he  had  removed  into  that  house 

immediately,  and  without  any  interval  of  time,  from  another 

house,  situate  in  West  Street,  in  the  parish  of  St.  John, 

within  the  said  borough,  which  he  had  occupied  as  tenant 

for  considerably  more  than  six  months  previous  to  his  remo* 

val,  and  that  each  of  those  houses  was  of  the  clear  yearly 

value  of  more  than  ten  pounds. 

It  was  olgected,  that  upon  this  evidence  it  appeared 
that  the  appellant's  qualification  consisted  of  the  occu- 
pation by  him  of  the  two  houses  in  immediate  succession, 
and  not  merely  of  the  house  in  East  Street,  described  in 
the  Ustf  and  therefore  that  his  name  should  bp  expunged 
from  the  list.  It  was  answered  by  the  appellant,  that  his 
qualification  was  correctly  described,  and  that,  even  if  it 
were  not,  the  description  might  be  amended  by  the  re- 
vising barrister  under  the  provisions  of  the  stat.  6  Vict, 
c.  18,  s.  40  (a).  The  revising  barrister  decided  that  it  had 
not  been  proved  that  the  appellant  was  entitled  to  have 
his  name  inserted  in  the  list  of  voters  in  respect  of  the 
qualification  described  in  such  list ;  and  that  he  had  no 
power  to  make  the  amendment  suggested  by  the  appel- 
lant ;  and  thereupon  he  expunged  the  name  of  the  appel- 
lant from  the  list. 

The  question  submitted  to  the  opinion  of  this  Court  is, 
whether  under  the  circumstances  stated  in  the  case,  the 
name  of  the  appellant  was  rightly  expunged  from  the  list ; 
and  we  think  that  it  was. 

By  the  statute  6  Vict.  c.  18,  s.  40  (a),  it  is  enacted,  that 
whether  any  person  shaU  be  objected  to  or  not,  no  evidence 
shall  be  given  of  any  other  qualification  than  that  which  is 
described  in  the  list  of  voters  or  claim ;  and  that  where 

(a)  AnU,  p.  104. 
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the  name  of  any  penon  inserted  in  any  list  of  Toters  shall       1848. 
haye  been  objected  to,  and  notice  of  the  objection  given,     BiiRTLirr, 
the  revising  barrister  shall  require  it  to  be  proved  that  the        ^pp* 
person  so  objected  to  was  entitled  on  the  last  day  of  July        Rinp! 
then  next  preceding  to  have  his  name  inserted  in  the  list 
of  voters  in  respect  of  the  qualification  described  in  such 
Sst,  and  in  case  the  same  shall  not  be  proved  to  the  satis* 
faction  of  such  barrister,  he  shall  expunge  the  name  of 
such  person  from  the  list.    The  question  therefore  is, 
whether  the  appellant  was  entitled  to  have  his  name  in* 
serted  in  the  Ibt,  in  respect  of  his  occupation  of  the  house 
in  East  Street,  without  any  evidence  of  any  other  qualifi- 
cation ;  or,  in  other  words,  whether  his  qualification  to  vote 
consisted  of  his  occupation  of  the  house  in  East  Street,  or 
of  his  occupation  in  immediate  succession  of  the  two  houses 
described  in  the  case. 

By  the  stat.  2  W.  4,  c.  45,  s.  S7,  it  is  enacted  that 
every  male  person  of  full  age  and  not  subject  to  any  legal 
incapacity,  who  shall  occupy  within  the  borough  as  owner, 
or  tenant,  any  house  of  the  clear  yearly  value  of  not  less 
than  ten  pounds,  shall,  if  duly  registered  according  to  the 
provisions  thereinafter  contained,  be  entitled  to  vote  in  the 
election  of  members  to  serve  in  parliament  for  such  bo- 
rough. Now,  if  the  clause  had  stopped  here,  the  occupa- 
tion by  the  appellant  of  the  house  in  East  Street  would 
have  entitled  him  to  vote.  But  the  section  proceeds, ''  pro- 
vided always  that  no  such  person  shall  be  so  registered  in 
any  year  unless  he  shall  have  occupied  such  premises  as 
aforesaid  for  twelve  calendar  months  next  previous  to  the 
last  day  of  July  in  such  year."  Under  this  section,  there- 
fore, the  appellant  would  not  be  entitled  to  have  his  name 
inserted  in  the  list  of  voters,  in  respect  of  his  occupation  of 
the  house  in  East  Street,  for  he  had  not  occupied  that 
house  for  twelve  calendar  months.  But  by  section  S8,  it 
is  enacted  that  the  premises  in  respect  of  the  occupation 
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1848.       of  which  any  person  shall  be  entitled  to  be  registered 
Babtlrtt,     ^^  ^"7  y^Af>  ftnd  to  vote  in  the  election  for  any  borough 
GiBBs        ^^  aforesaid,  shall  not  be  required  to  be  the  same  pre- 
Hcsp.        mises,  but  may  be  different  premises  occupied  in  imme- 
diate succession  by  such  person  during  the  twelve  calen- 
dar months  next  previous  to  the  last  day  of  July  in  such 
year.     Under  this  section  the  appellant  was  clearly  en- 
titled to  have  his  name  inserted  in  the  list  of  voters  ;  and 
the  first  question  is,  whether  he  was  entitled  to  have  it 
inserted  in  respect  of  his  occupation  of  the  house  in  East 
Street  alone,  or  whether  his  occupation  of  the  house  in 
West  Street  formed  a  part  of  his  qualification  and  ought 
to  have  been  described  in  the  list. 

On  the  part  of  the  appellant  it  was  insisted  that  the  right 
to  vote  for  a  borough  was  given  to  the  occupier  of  premises 
of  the  description  and  value  mentioned  in  the  early  part  of 
the  27th  section,  without  reference  to  the  duration  of  his 
occupation,  provided  the  occupier's  name  and  qualification 
were  duly  registered :  and  that,  although  by  the  proviso 
added  to  that  section,  and  by  the  enactments  of  the  28th 
section,  a  condition  precedent  to  the  registration  of  such 
occupier's  name  and  qualification  was  introduced — that  he 
should  have  occupied,  for  twelve  calendar  months,  either 
the  premises  in  respect  of  which  he  claimed  a  right  to  vote, 
or  those  premises  and  some  other  similar  premises  within 
the  borough  in  immediate  succession ;  yet  that  the  pre- 
mises in  respect  of  which  he  was  entitled  to  vote,  and 
therefore  the  premises  to  be  described  as  his  qualification, 
were  the  premises  occupied  by  him  on  the  last  day  of 
July.  And  it  was  urged  that  this  view  of  the  case  was 
confirmed  by  the  circumstance,  that  it  is  not  required  that 
the  period  of  the  occupation  should  be  stated  in  the  list ; 
and  that  the  forms  prescribed  in  the  schedule  are  not 
adapted  to  the  description  of  any  other  premises  than 
those  in  the  occupation  of  the  voter  at  the  time  of  the 
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registration,  especially  where  the  earlier  occupation  was        1843. 
of  premises  in  some  other  parish.  Bartlbtt, 

But  we  think  that  the  decision  of  this  question  ought  ^^^^ 
not  to  depend  upon  a  critical  examination  of  the  forms  in  ^^p- 
the  schedule ;  which  are  inserted  merely  as  examples^  and 
are  only  to  be  followed  implicitly,  so  far  as  the  circum- 
stances of  each  case  may  admit.  And  looking  at  the 
whole  scope  and  object  of  the  different  enactments  rele- 
vant to  this  question,  we  consider  that  the  appellant's  title 
to  have  his  name  inserted  in  the  list  of  voters  rested  upon 
his  occupation  of  the  two  houses  in  immediate  succes* 
noa,  and  that  he  ought  to  have  been  registered  for  both 
those  houses,  the  occupation  of  which  in  succession  consti- 
tuted his  qualification  to  vote ;  for  we  think  that  the  legis- 
lature intended  that  the  registration  list  should  afford 
such  information  of  the  nature  and  situation  of  the  pre- 
mises, in  respect  of  the  occupation  of  which  each  person 
claimed  a  right  to  vote,  as  would  enable  the  other  voters 
to  ascertain  by  inquiry  the  sufficiency  of  the  occupation 
and  value  of  such  premises.  And  it  is  obvious  that  for 
such  a  purpose,  in  cases  of  successive  occupation,  the  de- 
scription of  the  premises  formerly  occupied  by  the  claim- 
ant would  be  at  least  as  necessary  as  the  description  of 
the  premises  still  in  his  occupation;  for  without  such  in- 
formation it  might  be  difficult  to  prevent  surprise  and 
fraud  on  the  one  hand,  or  to  avoid  groundless  opposition 
on  the  other.  And  we  think  the  language  of  the  40th 
section  of  the  statute  6  Vict.  c.  18,  and  of  the  38th  section 
of  the  statute  2  Wil.  4,  c.  45,  sufficiently  explicit  to  carry 
this  intention  into  effect.  We  are  therefore  of  opinion 
that  a  description  of  all  the  premises  occupied  in  succes- 
sion during  the  twelve  calendar  months  should  be  inserted 
in  the  list  as  forming  the  voter's  qualification. 

And  as  the  whole  object  of  the  notice  would  be  defeated 
if  the  omission  of  any  part  of  such  qualification  could  be 

▼OL.  I. — B.  A.  I 
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'1843*       remedied  at  the  Court  of  revision,  we  are  also  of  opinion 
Bartlbtt,     that  the  addition  of  the  premises  in  John  Street  to  the 
GiBBs         qualification  inserted  in  the  list,  would  be  a  change  in  the 
^^        description  of  the  qualification  not  warranted  by  the  pro- 
visions of  the  40th  section,  and  that  the  revising  barrister 
was  right  in  refusing  to  make  such  alteration,  and  in  ex- 
punging the  name  of  the  appellant  from  the  list. 

Decision  afiirmed. 
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BOROUGH  OF  ATHLONE. 

XHE  Committee  was  appointed  on  the  14tth  of  Marcb^       184S. 
1843,  and  consisted  of  the  following  gentlemen: 

Charles  Bnller,  Esq.^  M.  P.  for  Liakeard-^(CHAiRif an.) 
Edward  Henry  A'Court,  Esq.,  M.  P.  for  Tamworth. 
Wmiam  Marsball,  Esq.,  M.  P.  for  Carlisle. 
Lancelot  RoUeston,  Esq.,  M.  P.  for  South  NottiDghamshire. 
John  Henry  Vivian,  Esq.,  M.  P.  for  Swansea,  &c. 
John  Trotter,  Esq.,  M.  P.  for  West  Surrey. 
Lord  Worsley,  M.  P.  for  Lincolnshire  (Parts  of  Lindsey.) 
PetUionen — ^Electors. 
Sitting  Member— DmieL  Henry  Ferrall^  Esq. 
CaunMel/or  the  Petit ionett'-Mr.  Austin,  Q.  C,  and  Mr.  R.  C.  Hildyard. 

Agent — Mr.  Maguire. 

Caumelfar  Ekcton  admitted  as  Parties  to  drfend  the  Election  and  Retvm 

rfMi.  Ferrall^Mr.  SeijL  Wrangham  and  Hon.  J.  Talbot. 

Agent — Mr.  Bryden. 

The  petition  of  Edward  Lynch  and  Patrick  Kelly 
(presented  the  14fth  June,  184S)  stated,  that  the  election 
was  held  in  the  month  of  July,  1841;  that  Cuthbert 
Fetherston  H.,  Esq.,  acted  as  returning  officer  thereat, 
and  Daniel  Henry  Ferrall,  Esq.,  and  George  De  la  Poer 
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1848.  Beresford^  Esq.,  were  candidates;  that  the  poll  was  com- 
menced  on  the  6th  July,  and  proceeded  in  until  Thursday 
the  8th  July,  when  Mr.  Beresford  was  declared  to  have 
been  duly  elected,  and  was  accordingly  returned;  that 
a  petition  was  thereupon  presented  to  the  House,  com- 
plaining of  the  return ;  that  the  Committee,  to  whom  the 
petition  was  referred,  having  on  the  lOth  June,  184@, 
informed  the  House  that  Mr.  Beresford  was  not  duly 
returned,  and  that  Mr.  Ferrall  ought  to  have  been  re- 
turned (1),  the  return  was  amended  accordingly,  by  rasing 
out  the  name  of  Mr.  Beresford  and  inserting  the  name  of 
Mr.  Ferrall  instead  thereof;  and  on  the  same  day  it  was 
ordered  by  tlie  House  that  Mr.  Beresford,  and  all  other 
persons  entitled  so  to  do,  be  at  liberty  to  question  the 
election  of  Mr.  Ferrall  within  fourteen  days  then  next. 

The  petition  then  proceeded  to  allege,  "  that  the  said 
Cuthbert  Fetherston  H.  was  not  the  proper  returning 
officer  by  and  before  whom  an  election  for  the  borough 
of  Athlone  ought  to  have  been  holden,  and  that  he  could 
not  legally  hold  such  election  ;  that  the  said  election  was 
not  held  by  virtue  of  any  lawful  or  sufficient  precept  for 
holding  the  same ;  that  no  sufficient  notice  or  proclama- 
tion of  the  said  election  was  made  prior  to  the  same  being 
holden,  as  required  by  law ;  that  neither  the  said  Cuth- 
bert Fetherston  H.,  although  assuming  to  act  as  the  re- 
turning officer  for  the  said  borough,  nor  any  other  person 
in  that  behalf,  did  cause  to  be  affixed  in  the  usual  public 
place  in  the  said  borough  or  other  place  any  notice  or 
notices,  under  his  or  their  hands,  of  the  time  and  place 
of  holding  the  said  election,  four  days  at  least  preceding 
the  day  of  election,  nor  was  any  such  notice  given  or  pub- 
lished before  the  holding  of  the  said  election." 

The  petition  also  contained  allegations  involving  a  scru- 

(1 )  See  Athlone  case,  Bar.  &  Aus. 
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tiny^  and  charges  against  the  sitting  member  of  treating        1843. 
and  bribery  by  himself  and  his  agents. 

There  was  another  petition  by  Patrick  Kelly,  presented 
the  24th  June,  1842,  containing  similar  statements  and 
allegations. 

March  16. 

Mr.  Austin  opened  the  case  for  the  petitioners  on  the  Where  one  of 
ground,  first,  of  the  invalidity  of  the  election,  in  conse-  the  oue  ^nti  of 
quence  of  the  non-observance  of  the  provisions  of  the  stat.  S^iJ^  j^ermi- 
1  Geo.  4,  c.  11,  s.  6,  regulating  the  manner  of  holding  naiion  might 
elections  of  members  of  parliament  for  boroughs  in  Ire-  of  avoiding  the 
land ;  secondly,  bribery  and  treating ;  thirdly,  a  claim  to  g^^the^ 
the  majority  of  legal  votes  in  favour  of  Mr.  Beresford.  ^jjj^lu*^  **'" 
After  stating  the  particulars  of  the  charges  of  treating  and  decided 
and  bribery,  and  the  facts  and  the  law  relative  to  the  first  ^  seoarately 
part  of  the  case,  he  proposed  that  the  decision  of  the  i'J^^^^Mty 
Committee  should  be  taken  in  the  first  place  upon  the  ^J^S^^^^^^y 
question  of  the  alleged  irregularity  in  the  manner  of  hold-  parties. 
mg  the  election,  separately  from  the  rest  of  the  case. 

This  proposal  was  resisted  by  Mr,  Serjt.  Wrangham, 
who  contended  that,  according  to  the  prevailing  and 
particularly  the  more  recent  practice  of  Committees,  they 
would  not  compel  a  division  of  the  case  against  the  con- 
sent of  either  party ;  that,  since  it  rested  entirely  with  the 
petitioner  which  part  of  the  case  he  would  bring  forward 
first,  it  was  impossible  for  the  sitting  member  to  be  pre- 
pared with  witiiesses  to  meet  any  particular  portion  of  it ; 
that  as  the  petitioner  had  the  whole  range  of  the  case  for 
the  purpose  of  attack,  it  was  but  just  that  the  sitting 
member  should  hear  the  whole  of  the  charges  against 
him  before  he  was  called  upon  for  his  defence ;  that  he 
was  entitled  to  the  benefit  of  the  cross-examination  of  the 
petitioner's  witnesses  on  the  charges  of  bribery  and  treat- 
ing, before  he  called  any  witnesses  on  his  own  part ;  that 
he  ought  not  to  be  obliged  to  call  witnesses  for  the  pur- 
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1843.  pose  of  contradicting  the  alleged  facts  respecting  the 
notice  of  the  electionj  when  that  contradiction  might  pro- 
bably be  extracted  on  cross-examination  from  the  mouths 
of  the  witnesses  called  by  the  petitioners  on  the  other  parts 
of  the  case. 

Mr.  Austin  contended  that  the  proposed  division  of  the 
ease  would  be  the  moat  convenient  course  for  the  Com- 
mittee to  adoptj  both  because  the  questions  raised  upon 
the  Stat.  1  Geo.  4,  c.  1 1,  were  entirely  unconnected  with 
the  rest  of  the  case,  involving  distinct  issues  both  of  law 
and  fact,  which  it  would  be  desirable  for  the  Committee 
to  decide  while  the  evidence  and  arguments  were  fresh  in 
their  minds ;  and  more  especially,  because  the  result  of  the 
determination  of  those  questions  might  be  to  annul  the 
election  altogether,  and  thus  render  the  discussion  of  the 
other  questions  unnecessary:  that  there  were  stronger 
reasons  for  the  division  in  the  present  case  than  in  that  of 
the  universally  admitted  separation  of  the  scrutiny  from 
the  charges  of  bribery  and  treating ;  whichever  way  the 
decision  went  upon  the  bribery  and  treating,  the  scrutiny 
might  still  be  gone  into ;  but  if  this  point  be  decided  in 
the  petitioners'  favour,  the  election  must  be  declared  utterly 
void,  and  no  further  proceedings  could  be  had  in  the  case: 
that  in  the  Toines  case{l)  the  question  upon  the  notice  of 
the  election  was  discussed  and  decided  separately  in  the 
first  instance,  and  no  objection  was  taken  to  this  mode  of 
proceeding. 

The  Committee,  after  deliberation,  resolved.  That  the 
part  of  the  case  relating  to  the  informality  in  the  manner 
of  holding  the  election  should  be  concluded  before  the 
rest  of  the  case  was  entered  into. 

The  borough  of  Athlone  is  situated,  part  in  the  county 
of  Roscommon,  and  part  in  the  county  of  Westmeath ; 
the  greater  part  is  in  the  county  of  Westmeath.     By  the 

(l)Vid.jpoft,124. 
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Act  for  the  regiilation  of  Municipal  Corporations  in  Ire-  1843. 
land,  3  &  4  Vict.  c.  108,  s.  84,  it  is  enacted,  "  that  in 
boroughs  which  return  a  member  or  members  to  serve  in 
Parliament,  other  than  cities  and  towns  which  are  counties 
of  themselves,  the  mayor,  or  in  any  such  borough  where 
there  shall  be  no  mayor,  the  sheriff  of  the  county  in  which 
the  whole  or  the  greater  part  of  such  borough  shall  be 
situate,  shall  be  the  returning  officer  at  all  elections  for 
such  members."  There  is  no  mayor  of  Athlone:  the 
sovereign  of  Athlone  is  the  chief  magistrate  of  the  place, 
and  before  the  passing  of  the  act  just  mentioned,  the  sove- 
reign of  Athlone  was  the  returning  officer  of  the  borough. 

The  writ,  at  the  general  election  in  1841,  directed  to 
the  sheriff  of  the  county  of  Westmeath  for  holding  the 
elections  for  the  county  of  Westmeath,  and  for  the  boroughs 
within  that  county,  together  with  the  return  annexed,  was 
produced  before  the  Committee  from  the  office  of  the 
clerk  of  the  Crown  in  Chancery.  It  appeared  from  an 
indorsem^it  on  the  writ,  that  it  was  received  by  the  sheriff 
on  the  S7th  June. 

The  election  for  the  borough  of  Athlone  was  held  on 
Tuesday,  the  6th  July. 

The  part  of  the  case  relating  to  the  irregularity  in  the  Objections  to 
manner  of  holding  the  election,  comprised  two  objections  th«  doctioD.^ 
to  the  validity  of  the  election,  both  arising  upon  the  pro- 
visions of  the  5th  section  of  the  stat.  1  Geo.  4,  c.  1 1,  which 
enacts,  *^  that  immediately  after  the  receipt  of  the  writ 
for  making  an  election  for  any  county,  the  sheriff  of  such 
county  shall  and  he  is  hereby  required  to  indorse  thereon 
the  date  of  receiving  the  same  ;*'  and  also,  "  that  the 
mayor,  sovereign,  portreeve,  provost,  burgomaster,  baiUff 
or  seneschal  of  any  borough  or  other  place  in  such  county, 
shall,  from  and  after  the  first  day  of  April,  1820,  hold  the 
election  for  the  same  not  later  than  eight  days  after  he  has 
received  the  precept  of  the  sheriff  of  such  county,  having 
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184S.  in  the  usual  public  place  in  such  borough  or  other  place 
caused  to  be  aflSxed  a  notice  under  his  hand  of  the  time 
and  place  of  holding  such  election  four  days  at  the  least 
preceding  the  day  of  election/' 

The  first  objection  was^  that  the  election  was  holden 
later  than  eight  days  after  the  receipt  of  the  writ ;  the 
second^  that  the  notice  of  the  time  and  place  of  holding 
the  election  was  not  published  four  days  at  the  least  pre- 
ceding the  day  of  the  election. 
First  objection. 
I^TiT's!  2^'      ^^*  Austin  for  the  petitioners.— The  5th  section  of  the 
required  the       stat.  1  Geo.  4^  c.  11,  provides^  that  the  mayor,  sovereign, 
officer  of  a         or  Other  returning  officer  of  a  borough,  shall  hold  the 
lK[tii4tion?o?  election  "not  later  than  eight  days"  after  he  has  received 
^A^ ^¥° ^^  the  precept.     By  the  operation  of  the  Irish  Municipal 
liid  received      Refoim  Act,  the  sheriff  of  the  county  of  Westmeath  is 
sUL^sTS  VicL  J^o^  substituted  for  the  sovereign  of  Athlone  as  the  re- 
Bheriff  of  Uw  ^^  turning  officer  of  the  borough  of  Athlone.     But  as  sheriff 
county  is  made   of  the  county,  he  acts  under  the  authority  of  the  writ, 
officer  of  the      with  regard  not  only  to  the  election  for  the  county,  but 
JtttfiUfwicther    ^^^  ^^  ^^  elections  for  the  boroughs  within  the  county. 
the  election  was  With  regard  therefore  to  the  borough  of  Athlone,  he 

void,  where  ,     .         ,  ,      .      ..  ,  .     i         . 

eight  clear  di^s  denves  the  same  authority  from  the  writ  that  the  sovereign 

IWeenTheday  formerly  derived  from  the  precept;  and  he  is  bound 
sheriff  recl^v-  *^  execute  the  writ,  in  the  same  manner,  and  sub- 
ed  the  writ  and  ject  to  the  Same  retrulations.  that  the  sovereign  was  bound 

tTiedayoflhe     "*  ^  .         ^        .  ,  tt  , 

election  1  to  Conform  to  in  executing  the  precept.     He  ought,  con- 

sequently, in  obedience  to  the  stat.  1  Geo.  4,  to  have  held 
the  election  for  the  borough  of  Athlone  not  later  than 
eight  days  after  he  received  the  writ.  But  it  appears 
that  he  received  the  writ  on  the  S7th  June,  and  that  the 
election  was  held  on  the  6th  of  July.  There  were  thus 
between  the  day  of  the  receipt  of  the  writ  and  the  day  of 
the  election  eight  clear  days,  exclusive  of  both  those  days. 
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He  was  therefore  a  day  too  late  in  holding  the  election.        1843. 
He  ought  to  have  held  it  at  the  latest  on  the  5th  July. 
On  the  6th  July  the  writ  had  expired ;  his  authority, 
which  depended  wholly  upon  the  writ,  was  gone,  and  he 
had  no  power  to  hold  a  valid  election. 

Mr.  Seijt.  Wrangham  objected  that  there  was  not  any 
allegation  in  the  petition,  under  which  the  present  ques- 
tion could  be  raised. 

Mr.  Austin  contended  that  inasmuch  as  the  writ,  and 
the  sheriff's  authority  dependent  upon  the  writ,  had,  ac- 
cording to  his  argument,  expired  before  the  day  when  the 
election  was  held,  and  for  the  present  purpose  the  writ 
must  be  considered  as  equivalent  to  the  precept,  it  was 
competent  to  him  to  proceed  on  the  allegations,  ^  that  the 
said  Cuthbert  Fetherston  H.  was  not  the  proper  returning 
officer  by  and  before  whom  an  election  for  the  borough  of 
Athlone  ought  to  have  been  holden,  and  that  he  could  not 
legally  hold  such  election  ;"  and  '^  that  the  said  election 
was  not  held  by  virtue  of  any  lawful  or  sufficient  precept 
for  holding  the  same." 

It  was  answered,  on  the  other  side,  that  the  first  of  those 
allegations,  in  the  obvious  sense  of  its  terms,  was  directed 
not  against  the  manner  in  which  the  sheriff  had  acted,  or 
the  circumstances  under  which  he  held  the  election,  but 
had  reference  to  his  personal  capacity  to  act,  implying  that 
Mr.  Fetherston  H.  was  not,  but  that  some  other  person 
was,  the  legal  returning  officer :  and  with  respect  to  the 
other  allegation,  the  sheriff  had  acted  not  under  a  precept 
but  under  the  writ,  and  the  statute  of  1  Geo.  4  made  a 
dear  and  express  distinction  between  them. 

The  Committee  however  did  not  come  to  any  decision 
either  on  this  point,  or  on  the  main  question  involved  in 
the  first  objection  to  the  validity  of  the  election,  nor  were 
any  arguments  on  that  question  submitted  to  the  Com- 
mittee by  the  counsel  for  the  parties  defending  the  seat,  as 
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1848.       it  was  afterwards  agreed  to  confine  the  discussion  in  the 

first  instance  to  the  question  relative  to  the  four  days' 

notice,  postponing  the  other  question,  which  eventually 

was  not  again  brought  before  the  Committee. 

Second  objection. 

The  notice  of         There  was  contradictory  evidence  given  before  the 

place  of  holding  Committee  with  respect  to  the  day  on  which  the  notice 

Tb^rouK"    ^^  ^^^  *™®  ^^  P^*^®  ^^  holding  the  election  was  fixed 

Ireland,  under    up  in  the  borough.    Mr.  M'Guire,  who  acted  in  Athlone 

the  1  Geo.  4, 

ell,  1.6,  ought  as  the  deputy  of  the  sheriff  of  Westmeath,  and  to  whom 
four  ciMr  days  ^^^  Under-sheriff  sent  a  written  draft  of  the  notice  for 
before  the  day  ^q  purpose  of  having  it  printed  and  fixed  up  in  the 
an  irregularity  towUi  gave  evidence  to  the  effect^  that  the  notices  (of 
I  will  not^m^i-  which  there  were  two,  in  different  places  in  the  town) 
I  tio?,\fVdonot  ^^^®  °^^  ^^^  "P  ^^"  Friday  the  2nd  July.  And  his  tes- 
appear  jthat  the  timony  as  to  that  fact  was  corroborated  by  the  evidence 

'  result  of  the 

election  was      of  Foster,  whom  he  commissioned  to  fix  up  the  notices ; 

*  by  It.  jjy  ^Ij^j  ^j  Kierney,  who  pasted  them  up  under  the  direc- 
tions of  Foster,  and  by  that  of  another  person,  who  saw 
Kierney  pasting  one  of  them  up.  On  the  other  hand,  a 
witness,  called  by  the  defending  parties,  stated  that  he 
saw  two  notices  of  the  borough  election  already  fixed  up 
on  Thursday  the  1st  July,  one  of  them  in  a  different  place 
to  those  mentioned  by  the  petitioners*  witnesses.  His 
evidence  was  confirmed  by  another  witness  as  to  the 
places  where  the  notices  were  afiixed,  but  this  witness 
could  not  say  on  what  day  it  was  that  he  saw  them  there. 
One  of  the  printed  copies  of  the  notice  was  produced 
before  the  Committee.    It  bore  date  the  80th  of  June. 

Mr.  Austin. — The  statute  requires  the  notice  of  the 
time  and  place  of  holding  the  election  to  be  affixed  in  the 
usual  public  place  of  the  borough,  "  four  days  at  the  least 
preceding  the  day  of  the  election.''  These  words  mean 
four  clear  days,  exclusive  both  of  the  day  of  affixing  the 
notice  and  the  day  of  the  election.  It  is  settled  by  repeated 
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decuions  in  the  courts  of  law,  that  where  an  act  is  required  184S. 
by  a  statute  to  be  done  so  many  days  ai  least  before  a 
given  event,  the  time  must  be  reckoned  excluding  both 
the  day  of  the  act  and  that  of  the  event.  Thus  it  was 
held,  in  Zauch  v.  Empsey{l),  that,  under  the  Lords' 
Act,  S2  Geo.  S,  c.  28,  which  requires  that  notice  to  the 
creditor  should  be  given  fourteen  days  at  least  before 
the  petition  is  presented,  there  must  be  fourteen  dear 
days,  exclusive  both  of  the  day  of  service  and  that  of 
presenting  the  petition.  And  under  the  81st  section  of 
the  Poor  Law  Amendment  Act,  4*  &  5  WHL  4,  c.  76, 

I  which  requires  notice  of  the  grounds  of  appeal  against 

an  order  of  removal  to  be  given  **  fourteen  days  at  least'' 
before  the  first  day  of  the  sessions  at  which  the  appeal  b 
intended  to  be  tried,  the  appeal  cannot  be  supported, 
unless  fourteen  days  intervene  between  the  service  of  the 
notice  and  the  first  day  of  the  sessions ;  Reg.  v.  Justices 

I  of  Shropshire  (2).    In  re  Prangle ff{S)  is  an  authority  to 

the  same  effect  (4).  The  principle  of  these  cases  is  agree- 
able to  the  doctrine  laid  down  by  Sir  William  Grant  in 
Lester  v.  Garland  {b\  the  leading  case  on  this  subject, 
where,  upon  a  proviso  in  a  will  requiring  a  legatee  to 
do  a  certain  act  within  six  months  after  the  testator's 
decease,  it  was  decided  that  the  six  months  were  to  be 
computed  exclusive  of  the  day  of  his  death.  The  same 
rule  has  been  applied  to  the  provision  in  the  stat.  7  &  8 
Will.  3,  c.  25,  s.  1,  respecting  English  elections,  which  is 
similar  both  in  its  purpose  and  language  to  that  now  under 
consideration,  requiring  the  returning  officer  to  give  *'four 
days'  notice  at  least  of  the  day  appointed  for  the  elec* 

(1)  4B.&  Ald.522. 

(2)  8A.&E.173;  3  N.  &  P.  286. 

(3)  4  A.  &  E.  781. 

(4)  See  also  Young  v.  Eiggon,  6  M.  &  W.  49;  and  UitcUll  v.  Foster,  12 
A.&E.472;  4  P.  &  D.  150. 

(5)  16  Ves,  248. 
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1843.  tion."  In  the  Seaford  case(\)  the  election  was  held  on 
the  30th  March,  in  consequence  of  notice  proclaimed  on 
the  ^th,  and  the  Committee  determined  that  the  election 
was  void  by  the  statute  of  Will.  S.  It  will  be  observed 
that  in  this  case  there  were  only  two  clear  days  between 
the  notice  and  the  election,  so  that  the  question,  whether 
the  day  of  giving  the  notice  was  to  be  reckoned  exclu- 
sively or  inclusively,  did  not  actually  arise.  But  in  the 
Totnet  case  (2)  the  very  point  was  raised  and  decided. 
The  notice  of  the  election  was  given  on  the  19th  July, 
and  the  election  held  on  the  S3rd,  so  that  there  were 
only  three  clear  days  intervening :  the  circumstances  were 
therefore  exactly  like  those  of  the  present  case.  An  ob- 
jection being  taken  to  the  validity  of  the  election,  on 
the  ground  that  the  notice  was  irregular,  the  Committee 
resolved  that  the  expression  in  the  stat.  7  &  8  Will.  3, 
c.  25, ''  four  days'  notice  at  least,"  must  be  understood  as 
requiring  four  clear  days,  exclusive  of  the  day  of  notice 
and  the  day  appointed  for  holding  the  election ;  and  the 
election  was  held  to  be  void  on  this  ground.  The  stat. 
3  &  4  Vict.  c.  81,  was  in  consequence  passed,  which  sets 
the  matter  at  rest  with  regard  to  English  elections,  by 
enacting  that  three  clear  days'  notice  shall  be  given,  but 
does  not  extend  to  Ireland.  Before  any  statute  was  made 
to  regulate  the  matter,  it  was  held  by  a  Committee,  com- 
prising amongst  its  members  some  of  the  most  eminent 
lawyers  of  the  time,  that  if  due  warning  was  not  given  of 
an  election,  the  election  was  void;  Winchelsea  case{S)\ 
Newcastle-under-Line  case  (4).  The  statute  defines  what 
in  all  cases  shall  be  due  warning.  If  such  notice  be  not 
given  of  the  election  as  is  required  by  the  statute,  no  due 

(1)  3  Lud.  3. 

(2)  8  April,  1840  \  cited  from  the  shorthand  writer's  notes. 

(3)  Glan?.  19.  (4)  Ihid.  76. 
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warning  is  given  of  it,  and  the  election  is  void  by  the       1843. 
common  law  of  parliament. 

In  the  present  case,  the  election  was  held  on  Tuesday 
the  6th  July.  The  notice,  as  it  is  submitted  has  been 
proved,  was  not  put  up  till  Friday  the  Snd  July.  There 
were  thus  only  three  clear  days,  instead  of  four,  inter- 
vening between  the  day  on  which  the  notice  was  published 
and  the  day  of  the  election.  According  to  the  authorities 
cited,  therefore,  the  notice  was  a  day  too  late,  and  in  con* 
sequence  of  that  irregularity  the  election  is  void. 

Mr.  Serjt.  Wrangham  and  Mr.  Talhoi. — It  is  not  in- 
tended to  dispute  the  position  on  the  other  side,  that  the 
four  days'  notice  should  be  four  clear  days'  notice ;  but 
admitting,  for  the  sake  of  the  argument,  that,  as  a  matter 
of  fact,  the  notice  was  not  fixed  up  till  the  Friday,  so  that 
only  three  clear  days  intervened  between  that  day  and 
the  day  of  the  election,  it  is  submitted  that  this  irregularity 
does  not  avoid  the  election. 

The  authorities,  not  parliamentary,  which  have  been 
cited  on  the  other  side,  relate  only  to  the  rule  of  con- 
struction, which  is  not  controverted,  for  determining  the 
question,  what  notice  is  to  be  given ;  the  other  and  more 
important  question,  what  should  be  the  consequence  of 
omitting  to  give  due  notice,  was  not  raised  in  any  one 
of  them.  As  far,  however,  as  they  can  be  considered  to 
have  any  bearing  on  the  latter  point,  there  is  this  circum- 
stance common  to  them  all,  which  affords  a  most  material 
principle  of  distinction  between  those  cases  and  the  pre- 
sent. In  all  of  them  the  party  who  was  to  give  the  notice  / 
was  the  party  claiming  the  benefit  of  the  transaction  to 
Ifhich  the  notice  related.  The  legatee  in  Letter  v.  Gar* 
^land(X)9  the  creditor  petitioning  under  the  Lords'  Act  (S), 
the  appellant  under  the  Poor  Law  Amendment  Act  (S), 

(1)  15  Ves.  248.  (2)  Zoueh  v.  Empsey,  4  B.  &  Aid.  522. 

(3)  JR^.v.  Jvatim  of  Shroptkire,  8  A.  &  £.  173;  3  N.  &  P.  286. 
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1843.  the  attorney  applying  for  admission  (1)^  were  each  of  them 
seeking  an  advantage  under  the  willi  the  statute^  or  the 
rule  of  courti  for  obtdning  which  the  notice  was  in  fact 
a  condition  precedent.  In  order  therefore  to  entitle 
themselves  to  the  advantage,  they  must  show  that  they 
had  duly  fulfilled  the  condition.  They  could  not  claim 
the  one  without  having  performed  the  other*  The  vali- 
dity of  the  transactioui  therefore,  was  reasonably  made 
dependent  on  the  regularity  of  the  notice.  But  in  the 
present  case,  the  party  by  whom  the  notice  is  to  be 
given  is  not  the  party  interested  in  the  result  of  the  elec- 
tion. The  parties  interested  are  the  electors  and  the 
candidates.  The  notice  is  to  be  given  by  the  sherifi^  a 
third  and  indifferent  party.  If,  thereforej^  notwithstand- 
ing  his  non-*compliance  with  tHe  prescribed  regulations  in 
/  giving  notice  of  the  election^  no  detriment  be  sustained^ 
;^by  those  for  whose  benefit  they  were  provided  ;^  if  the 
i;  object  in  view  be  substantially  attained,  of  affording  to_ 
.';  the  electors  the  fair  opportunity  of  participating  in  the 
election;  the  same  reason  does  not  exist,  as  in  the  other 
I'  case,  for  considering  the  informality  a  cause  of  invalidating 
the  whole  transaction.  In  the  present  case  it  is  not  pre« 
tended  that  the  result  of  the  election  was  afiected  by  the 
circumstance  of  the  notice  having  been  published  on  the 
Friday,  and  not  on  the  Thursday.  No  injury,  or  even 
inconvenience,  to  any  one  is  alleged  to  have  been  occa- 
sioned by  the  irregularity.  The  parties  on  the  other  side, 
at  any  rate,  were  not  aggrieved  by  it;  the  petitioners 
having  given  their  votes  at  the  election,  and  Mr.  Berea* 
ford,  the  party  substantially  concerned,  having  been  not 
only  a  candidate,  but  a  successful  candidate,  and  having 
taken  his  seat  and  sat  nearly  a  whole  session  by  virtue  of 
this  election.  And  by  this  acquiescence  on  their  part,  they 
may  be  considered  to  have  waived  any  objection  to  the 
(I)  Jfi  re  Pnngky,  4  A.  &  £.  781. 


ATHLOKS.  MT 

sufficiency  of  the  notice,  and  precluded  themselves  from  1648* 
questioning  the  ralidity  of  the  election  on  that  groundi 
according  to  the  principle  adopted  with  respect  to  corpo- 
ration elections  in  Bex  t.  Slyihe(\ ),  and  that  class  of  cases. 
No  parliamentary  case  has  been  dted  between  the  Sech 
ford  case  in  1785|  and  the  Toinee  case  in  1840.  The 
decision  in  the  first  of  those  cases  is  not  only  irreconcil- 
able with  principles  of  justice — the  Committee  having  re- 
jected evidence  that  was  offered  to  show  that  the  petitioner 
had  agreed  to  the  day  appointed  for  the  electioUi  and  having 
thus  allowed  him  to  take  advantage  of  his  own  wrong — but 
is  also  at  variance  both  with  prior  authorities  (2)«  and 
with  several  subsequent  cases.  In  the  Colchester  case  (3), 
the^  regulations  of  the  statute  25  Geo.  3^  c»  84|  had  been 
infringed  in  two  most  important  particulars ;  the  returning 
officer  having  refused  to  swear  the  poll-clerksi  as  he  was 
required  to  do  by  sect.  7,  and  the  poll  on  one  day  having 
been  open  one  hour  only  instead  of  seven,  as  required 
by  sect*  3;  but  the  Committee  held  the  statute  to  be 
directory,  and  the  omission  of  the  forms  prescribed  by 
it  not  sufficient  to  make  the  election  void.  Yet  these 
provisions  of  the  stat.  25  Geo.  3,  c.  84,  are  expressed 
in  terms  quite  as  imperative  as  those  in  which  the  stat. 
1  Geo.  4,  c.  11,  directs  the  returning  officer  to  give  four 
days'  notice  of  the  election.  The  Orkney  and  Zetland 
ease{4f)  had  reference  to  a  Scotch  Act  of  Parliament 
of  the  year  1681,  requiring  notice  of  an  election  to  be 
published  at  every  parish  church  in  the  county.  The 
notice  had  been  given  in  the  churches  in  Orkney  a  month 
before  the  election,  but  no  notice  had  been  given  at  any 
one  of  the  churches  in  Zetland.  As  far  as  Zetland  was 
concerned,  therefore,  there  was  a  total  absence  of  all  no- 

(1)  6  6.  &  C.  240. 

(2)  Pembrohethire  c<ue,  3  Lud.  27»  note;  North  BenoieK  ca«,2  Dougl.  462. 

(3)  1  P«ck«  506.  C4)  1  lYas.  369. 
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tice,  and  not  merely  an  irregularity  in  the  manner  of 
giving  it.  The  Seaford  case  was  there  cited  and  insisted 
on^  as  an  authority  that  the  election  was  void,  but  the  Com- 
mittee decided  that  the  fitting  member  was  duly  elected. 
The  Dorsetshire  case  (1)|  and  the  Galway  County  case  (2), 
are  also  instances  in  which  the  regulations  of  acts  of 
parliament  relating  to  elections  were  held  directory  and 
not  imperative.  In  the  Limerick  case  (3)  the  poll  had 
not  been  kept  open  for  the  number  of  hours  in  each 
day  required  by  the  statutes ;  yet,  as  it  did  not  appear 
that  the  result  of  the  election  had  been  affected  (only  a 
few  electors,  in  comparison  with  the  whole  number,  having 
tendered  their  votes  after  the  closing  of  the  poll),  the 
Committee  refused  to  set  aside  the  election  on  that 
account.  In  that  case  the  subject  of  the  directory  nature 
of  certain  provisions  in  acts  of  parliament  was  elaborately 
"discussed,  and  the  authorities  on  that  subjectj  jegal  as 
'well  as  parliamentary,  were  cited  at  great  length.  The 
Totnes  case,  on  the  other  hand,  was  very  imperfectly 
argued ;  none  of  those  authorities  were  referred  to ;  in 
fact,  no  cases  were  cited,  except  the  Seaford  case  and  the 
Chichester  case  (4),  which  relate  to  the  question  of  the 
sufficiency  of  the  notice,  and  not  to  the  ground  now  taken, 
as  to  the  effect  upon  the  validity  of  the  election.  The 
Stat.  3  &  4  Vict.  c.  81,  was  passed  to  get  rid  of  the  con- 
sequences of  this  anomalous  decision,  but  it  affords  no 
countenance  to  it ;  the  statute  does  not  even  recite  that 
doubts  had  been  entertained  upon  the  law ;  it  enacts  that, 
not  four,  but  only  three  clear  days'  notice  shall  be  given 
— ^thus  adopting  a  construction  of  the  former  statute 
opposed  to  that  put  upon  it  by  the  Totnes  Committee. 

It  appears,  therefore,  that  according  to  the  nearly  uni-. 
form  current  of  the  parliamentary  authorities,  an  infringe- 
ment of  the  regulations  of  a  statute  in  a  matter  of  this 


(1)  P.  &K.  370,  cited. 
(3)P.&K.355;  C.&R.535. 


(2)  Ibid,  cited. 

(4)  17  Jouni.  137;  Heyw.  Bor.  158. 
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kind  will  not  render  the  election  yoidj  unless  it  appear       1843. 
^  that  the  return  was  affected  by  it.     And  this  is  conform-  DUUoction  be- 
able  to  the  doctrine  estabUshed  by  many  cases  in  the  ^^^^^^^^ 

^  ''  and  \mptTaiiv€ 

courts  of  law,  where  clauses  in  statutes  requiring  an  act  enactmeou. 
to  be  done  within  a  certain  time  have  been  considered  to 
be  directory  only  and  not  imperative,  and  the  act  has 
been  held  valid,  though  not  done  within  the  prescribed 
time :  Rex  v.  Sparrow  (1) ;  Rex  v.  Denbighshire  (S) ;  Rex 
V.  Justices  of  Leicester  (8) ;  Rex  v.  Mayor  of  Norwich  (4), 
When  the  legislature  intends  that  the  provisions  of  a  sta- 
tute shall  be  imperative,  there  are  forms  of  expression  which 
they  are  in  the  habit  of  employing,  sufiBciently  indicative 
of  such  an  intention.  With  reference  to  the  question, 
what  language  will  make  a  statute  imperative,  if  the  54 
Geo.  3,  c.  84(5),  be  not  so,  Lord  Tenterden(6)  re- 
marks, **  Negative  words  would  have  given  it  that  effect, 
but  those  used  are  in  the  affirmative  only."  In  Pearse  v. 
Morrice  (7)  the  distinction  between  directory  and  impera-  ' 
tive  statutes  is  explained  by  Taunton  J.  to  bCi^that 
a  clause  is  directory  where  the  provisions  contain  mere 
Aiatter  of  direction  and  nothing  more ;  but  not  so  where 
they  are  followed  by  such  words  as  are  used  here — ^viz. 
that  anything  done  contrary  to  such  provisions  shall  be 
null  and  void  to  aH  intents.''    If  we  apply  this  rule  to  the  ^ 

statute  under  consideration,  it  is  plainly  directory :  it  simply 
enjoins  the  returning  officer  to  give  a  certain  notice ;  it 
does  not  add  that  unless  such  notice  be  given  the  election 
shall  be  void.  The  provision  being  directory  only,  the 
consequence  of  its  infringement  will  be,  not  that  the  elec- 
tion shall  be  void,  but  that  the  ofiBcer  who  has  failed  to 

(1)  2  Strange,  1123.  (2)  4  East,  142. 

(3)  7  B.  &  C.  6.  (4)  I  B.  &  Ad.  310. 

(6)  Which  enacted  that  the  Michaelmas  Quarter  Seuiona  shall  be  holden  in 
the  week  next  after  the  11th  of  October,  instead  of  the  time  then  appointed  for 
holding  the  same. 

(6)  7  B.  &  C.;i2.  (7)2A.&E.96j  4JJ.&M.4B. 
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1843.  comply  with  the  regulation  shall  be  liable  to  punishment 
for  his  breach  of  duty.  The  statute,  indeed,  by  sect.  25, 
provides  for  the  punishment  of  the  returning  officer  only 
where  he  has  acted  ''  corruptly  or  partially."    But  even  in 

\  other  cases  the  law  would  not  be  left  without  force, 

although  the  election  were  not  avoided ;  for,  it  has  been 
observed,  **  exclusively  of  the  penal  and  coerdve  powers 
which  the  House  of  Commons  possess  over  their  oWh 
^officers,  every  law  which  commands,  or  forbids,  ihTers^ 
*%aisdemeanor  in  the  breach  of  it*'  (1).  If  there  were  no" 
"I'emedy  at  all,  that  circumstance  would  not  affect  the 
present  question.  *^  It  is,''  said  Parke,  B.,  in  Gwynne  v. 
Burnett (2),  ''by  no  means  any  impediment  to  construing 
a  clause  to  be  directory,  that  if  it  is  so  construed  there  is 
no  remedy  for  non-compliance  with  the  direction.  Thus 
the  statutes  which  direct  quarter  sessions  to  be  held  at 
certain  times  in  the  year  are  construed  to  be  directory  (3), 
and  the  sessions  held  at  other  times  are  not  void ;  and  yet 
it  would  be  difficult  to  say  that  there  would  be  any  remedy 
against  the  justices  for  appointing  them  on  other  than  the 
times  prescribed  by  the  statute.  From  the  nature  of 
the  enactments  the  Courts  have  rightly  concluded  that, 
though  the  legislature  intended  the  precise  periods  to  be 
fixed,  they  did  not  intend  the  consequence  of  a  deviation 
to  be  that  the  appointment  should  be  void." 

Mr.  Austin  in  reply, — ^The  determination  of  the  ques- 
tion, whether  a  clause  of  a  statute  is  directory  or  impera- 
tive, does  not  depend  merely,  or  even  principally,  upon 
the  form  of  the  expressions  used.  It  is  not  necessary  that 
negative  words  should  be  employed,  in  order  that  the 
enactment  should  be  imperative.  There  are  many  in- 
stances where  clauses  in  affirmative  words  only  have 
been  held  imperative,  if  the  principal  purpose  in  view 

(1)1  Peck.  431. 

(2)  2  N.  C.  39. 

(3)  Rex  ▼.  Juitic$$  qf  IMeettif,  7  B,  6c  €•  6. 
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would  have  been  otherwise  frastrated(l).  The  leading  1646. 
principle  that  governs  the  question  lies  in  the  distinction 
between  matters  that  are  of  the  essence  of  the  thing 
required  to  be  done,  and  those  that  are  merely  formal  and 
unessential  (S).  Regulations  respecting  matters  of  the 
former  kind  have  always  been  held  to  be  imperative,  and 
their  strict  observance  necessary  to  the  validity  of  the 
transaction  to  which  they  relate.  To  dispense  with  a  re* 
gulation  that  forms  an  essential  part  of  an  enactment 
would  be  nothing  less  than  to  annul  the  enactment  itself. 
But  there  are  other  regulations^  which,  though  adopted 
for  the  sake  of  order  and  conveniencCi  may  be  impeiv 
fectly  observed  or  wholly  neglected,  without  destroying 
the  efficacy  or  defeating  the  object  of  the  principal  act. 
These  are  the  regulations  that  have  been  considered 
to  be  directory;  they  may  be  dispensed  with  either  in  part 
or  altogether,  yet  the  principal  act  be  upheld.  Can  it  be 
said  that  the  regulation  now  under  consideration  is  one 
not  of  an  essential  character  ?  Independently  of  any  sta- 
tutory regulation,  it  is  requisite  to  the  validity  of  an  elec- 
tion, that  due  and  sufficient  notice  should  have  been  given 
of  it  (8).  And  the  time  when  the  notice  is  published  is 
of  the  very  essence  of  the  notice;  the  object  being  to  give 
timely  warning  to  the  parties  concerned,  both  that  candi- 
dates may  have  the  opportunity  of  offering  themselves, 
and  that  the  electors  may  be  able  to  form  a  deliberate 
choice.  If  the  regulation  be  merely  directory^  it  may  be 
dispensed  with  altogether,  and  the  argument  on  the  other 
side  must  go  to  the  length  that  the  election  would  be  valid 
without  any  notice  at  all.     If  the  election  b  to  be  held 

O)  See  Davison  v.GiU,  1  East,  72;  N^ton  v.  dnoie,  4  BiDg.  234;  12 
Moo.  457  ;  Braofa  v.  Cock,  3  A.  &  E.  141. 

(2)  "  Tbe  law  diitinguislieB  matters  in  statutes,  directory  and  conclusoiy : 
direction,  but  matter  of  order;  which  makelh  nothing  void :  matter  of  substance 
only  doth  it."    Sir  Edw.  Coke,  I  Joum.  515 ;  1  Peck.  45,  cited. 

(3)  NiweoitU^undeT'Line  ean,  Glanv.  76. 
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1843.  good  where  the  notice  given  was  not  conformable  to  the 
requisitions  of  the  statute^  because  no  mischief  has  en- 
sued from  the  irregularity,  and  a  fair  opportunity  has 
been  afforded  to  the  electors  for  recording  their  votes  ; 
it  will  follow,  on  the  same  principle,  that  the  election 
would  be  also  good  under  such  circumstances,  though 
no  notice  at  all  were  given.  Will  it  be  maintained  that, 
notwithstanding  the  stat.  3  &  4  Vict.  c.  81,  it  still  rests 
in  the  discretion  of  the  returning  officer  what  number 
of  days'  notice  shall  be  given  of  an  English  election? 
The  expressions  used  in  that  statute,  however,  are  by  no 
means  more  imperative  than  those  of  the  stat.  1  Geo.  4, 
c.  11.  It  has  been  asked  on  the  other  side,  whether  a 
deviation  from  any  one  of  the  numerous  forms  required  by 
the  5th  section  of  the  1  Geo.  4,  c.  11,  would  be  sufficient 
to  avoid  the  election  ?  Whether,  for  instance,  that  con- 
sequence would  ensue  from  the  omission  by  the  sheriff  to 
make  the  indorsement  upon  the  writ  of  the  date  of  its 
receipt?  That  is  obviously  a  matter  quite  collateral  to 
the  main  business ;  and  upon  the  principle  that  makes  the 
imperative  or  the  directory  nature  of  an  enactment  to  de- 
pend, not  so  much  upon  the  mere  form  of  the  expressions, 
as  upon  the  purpose  with  reference  to  which  they  are  to 
be  construed,  it  is  by  no  means  inconsistent  that  different 
clauses  of  the  same  section  of  a  statute  should  be  taken, 
one  to  be  imperative  and  another  directory :  a  well-known 
instance  of  which  occurs  in  the  43  Eliz.  c.  3,  s.  1,  under 
which  the  precise  time  of  appointing  overseers  is  not  of 
the  essence;  but,  as  observed  by  Lord  Mansfield (1), 
nobody  ever  thought  it  discretionary  as  to  the  number. 

The  parliamentary  cases  that  have  been  cited  on  the 
other  side,  with  the  exception  of  the  Pembrokeshire  case, 
and  the  Orkney  and  Zetland  case,  relate  to  provisions, 
not  as  in  the  present  instance  connected  with  the  holding 

(1)  1  Burr.  450. 
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of  the  election  itself,  but  merely  for  regulating  the  mode  1843. 
of  carrying  on  the  business  of  the  election.  The  principal 
point  in  the  Pembrokeshire  case  (1)  seems  to  have  been 
entirely  a  question  of  fact,  which  was  the  ''most  usual 
place  of  election:"  and,  as  far  as  the  other  point  re- 
specting the  notice  is  concerned,  the  case  was  prior  to 
the  Seaford  case,  and  having  been  cited  in  it  must  be 
considered  to  have  been  overruled  by  it.  With  respect 
to  the  Orkney  and  Zetland  case  {2),  it  appears  that 
there  were  no  freeholders  in  Zetland,  to  whom  the  notice 
could  be  given,  and  that  no  notice  of  elections  had 
been  given  there  since  the  Union :  it  might  therefore  be 
reasonably  considered  that  the  act  of  parliament  had  so 
far  gone  into  desuetude :  these  circumstances,  which  were 
much  insisted  on  by  the  counsel  for  the  sitting  member,  are 
sufficient  to  account  for  the  decision  of  the  Committee, 
but  in  a  way  that  renders  that  case  anything  rather  than 
an  authority  in  favour  of  the  other  side.  Rex  v.  Sparrow 
and  the  other  cases  of  that  class  appear  to  have  been 
decided  partly  on  the  ground  that  the  particular  clauses 
in  question  must  ex  necessitate  be  construed  as  directory, 
otherwise  the  whole  purpose  of  the  statutes  would  have 
been  frustrated  (3),  and  partly  also  on  the  principle  that, 
from  the  nature  of  the  case,  the  precise  time  of  doing  the 
act  was  not  of  the  essence  of  the  main  business  in  hand  (4). 
Rex  V.  Slythe  (5)  proceeds  altogether  upon  a  principle 
peculiar  to  the  law  of  corporations,  that  every  corporator  is 
presumed  to  be  conusant  of  the  acts  of  the  corporate  body, 
but  which  is  evidently  inapplicable  to  the  proceedings  of 
parliamentary  electors.  And  for  other  reasons,  the  fact 
that  the  petitioners  voted  at  the  election  cannot  with 
propriety  be  insisted  on,  as  showing  either  that  they  ac- 
quiesced in  the  election,  or  have  not  been  prejudiced  by 
the  informality  attending  it.     If  such  a  ground  be  tenable 

(1)  3  Lttd.  27,  note.        (2)  1  Fras.  369.         (3)  See  1  B.  &  Adol  317. 
(4)  See  1  Burr.  447.  (5)  6  B.  &  C.  240. 
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at  ally  it  should  have  been  taken  at  the  oatset»  as  an  ob- 
'  jection  to  the  right  of  the  petitioners  to  be  heard,  not  as 
matter  of  defence  at  the  present  stage  of  the  trial.  And 
as  well  by  the  practice  of  the  House  before  the  GrenviHe 
Act,  as  by  the  statutes  since  that  act,  the  right  of  peti- 
tioning has  been  gi^en  indiscriminately  to  every  elector. 
It  is  sufficient  if  the  petitioner  ^^  claims  to  have  had  a  right 
to  vote  at  the  election.^'  The  interest,  therefore,  on  which 
the  right  of  petitioning  is  founded,  is  independent  of  any 
personal  grievance,  being  simply  the  interest,  common  to 
every  elector,  that  the  borough  be  fairly  and  l^ally  repre- 
sented in  pariiament.  And  these  regulations  for  holding 
elections  being  matters  of  public  concern,  their  observance 
cannot  be  waived,  like  a  private  right  or  remedy,  by  the 
cons^ftt  or  acquiescence  of  any  particular  individuals. 
The  Committee,  after  deUberaiion,  resolved: 
**  That  the  notice  of  the  day  appointed  for  holding  the 
election  for  the  borough  of  Athlone,  not  having  been  given 
in  conformity  with  the  provisions  of  the  stat.  1  Geow  4,  c. 
1 1,  the  conduct  of  the  sheriff  or  bis  officers  appears  in  that 
respect  to  have  been  irregular ;  but  the  Committee  haye_ 
*"iKr  reascnrto  believe  that  the  result  of  the  election  was  _ 
affected  by  such  irregularity." 


Treating.  The  counsel  for  the  petitioners  then  proceeded  with 

their  evidence  in  support  of  the  charge  of  treating,  which 
was  clearly  made  out  And  at  the  close  of  the  petitioners' 
case,  Mr.  Serjt.  Wrangham  informed  the  Committee  that 
the  parties  for  whom  he  appeared  withdrew  from  the 
further  defence  of  the  seat.  The  claim  to  the  seat  for 
Mr.  Beresford  was  then  relinquished  on  the  part  of  the 
petitioners. 


March  21. 
Final  Resolu- 
tions. 


The  Committee  came  to  the  foUowing  resolutions,  which 
were  reported  to  the  House : 
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That  Daniel  Henry  Ferrall^  Esquire,  was  not  duly       184S. 
elected  a  burgess  to  serre  in  this  present  parliament  for 
the  borough  of  Athlone. 

That  the  last  election  of  a  burgess  to  serve  in  parliament 
for  the  said  borough  was  a  void  election. 

That  Daniel  Henry  Ferrall,  Esquire,  was,  by  himself 
and  his  agent  Henry  French,  guilty  of  treating  at  the  last 
election  for  the  borough  of  Athlone. 

That  in  the  course  of  the  proceedings  of  the  Committee 
an  objection  was  raised  to  the  validity  of  the  last  election 
for  the  bOTOi^fa  of  Athlone,  on  the  ground  of  four  clear 
days  not  having  elapsed  between  the  day  of  election  and 
the  day  of  notice  required  by  law:  That  the  Ciwuiiittee  are 
of  opinion,  that  a  notice  of  four  clear  days  is  required  by 
the  act  1  Geo.  4»  c.  11,  the  act  by  which  elections  in  Ire- 
land are  regulated ;  and  that  such  notice  was  not  given  in  / 
this  case ;  but  the  Committee  have  no  reason  to  befieve  that 
the  result  of  the  election  was  aflfected  by  such  irregularity: 
That  it  appears  to  the  Committee,  that  the  law  with  re- 
spect to  the  period  of  notice  beii^  different  in  Ireland  from 
that  which  the  act  3  &  4  Vict.  c.  8^1,  has  established  with 
respect  to  England,  it  is  advisable  that  the  provisions  of 
that  act  should  be  extended  to  Ireland. 
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18i3.       The  Committee  was  appointed  on  the  14th  of  March, 
1843,  and  consisted  of  the  following  gentlemen : 

James  Weir  Hogg,  Esq.  M.P.  for  Beverley— (Chairhah.) 
Sir  Charles  Lemon,  Bart.  M.P.  for  West  Cornwall. 
Benjamin  D'Israeli,  Esq.  M.P.  for  Shrewsbury. 
William  ViUiers  Stuart,  Esq.  M.P.  for  Waterford  (County). 
Alexander  Cochrane,  Esq.  M.P.  for  Bridport. 
Sir  Robert  Feiguson,  Bart  M.P,  for  Londonderry  (City). 
Beriah  Botfield,  Esq.  M.P.  for  Ludlow. 
Petitioners — Electors. 
Sitting  Member^John  Walter,  Esq. 
'  Counsel/or  the  Petitioners — Mr.  Kinglake  and  Mr.  Boothby. 
Jgent-^Mr,  Baker. 
Counsel  for  the  sitting  Member — Mr.  Austin,  Q.  C.  and  Mr.  R.  C.  Hildyard. 
Agent — Mr.  Dobie. 


The  election  was  held  on  the  4th  of  August,  184^. 
The  candidates  were  the  sitting  member  and  Joseph 
Sturge,  Esq. 


March  15. 

Preliminary 
resolutions* 


At  the  commencement  of  the  proceedings,  the  Com- 
mittee agreed  to  the  following  resolutions : 

'<  1.  That  counsel  be  not  allowed  to  go  into  matters  not  re- 
ferred to  in  their  opening  statement,  without  a  special  application 
to  the  Committee  to  do  so. 

"  2.  That  if  costs  be  demanded  by  either  party  under  sec- 
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tions  84  to  88  of  4  &  5  Vict.  c.  58,  the  question  must  be  raised         1843. 
imniediately  after  the  decision  on  that  particular  case. 

3.  *'  That  the  Committee  do  not  expect  the  counsel  for  the 
petitioners  to  state  the  facts  respecting  the  individual  cases  of 
bribery  which  he  intends  to  bring  forward,  merely  with  a  view 
to  invalidate  the  particular  votes;  but  they  do  expect  that 
with  respect  to  cases  of  bribery,  which  it  is  intended  to  bring 
home  to  the  sitting  member,  or  his  agents,  the  counsel  will  now 
state  the  names  of  the  electors  bribed,  and  those  of  the  persons 
who  actually  gave  the  bribes.  The  Committee,  however,  reserve 
to  themselves  a  power  on  the  special  application  of  counsel,  to 
proceed  with  any  case  which  tends  to  inculpate  any  principal  or 
agent,  the  knowledge  of  which  case  has  been  brought  out  before 
the  Committee  in  the  progress  of  the  investigation,  with  the  cir- 
cumstances of  which  the  parties  could  not  be  reasonably  supposed 
to  have  been  previously  cognizant. 

"  4.  That  with  respect  to  treating,  the  Committee  will  expect 
counsel  to  state  the  times  and  places  where  such  treating  is 
alleged  to  have  taken  place  (I).  The  Committee,  however, 
reserving  to  themselves  a  discretionary  power,  as  in  the  cases  of 
bribery. 

**  5.  That  with   respect  to  objected  votes,  the  Committee 

(I)  The  Chainnan  ol»erved,  that  this  alteralion  in  the  usaal  terms  of  the 
reMlntioD,  as  r^aids  treating,  had  been  made  in  consequence  of  the  recent 
"  Act  for  the  better  Discovery  and  Prevention  of  Bribery  and  Treating  at  the 
Election  of  Members  for  Pailiament/*  5  &  6  Vict.  c.  102,  the  22d  section  of 
which,  after  reciting  that  the  provisions  of  the  stat.  7  Will.  3,  c.  4,  have  been 
fonod  insufficient  to  prevent  corrupt  treating  at  elections,  and  it  is  expedient  to 
extend  such  provisions,  enacts,  '*  That  every  candidate  or  person  elected  to 
serve  in  parliament  for  any  county,  riding  or  division  of  a  county,  or  for  any 
city,  borough  or  district  of  boroughs,  who  shall,  from  and  after  the  passing  of 
this  act  (10th  August,  1842,)  by  himself,  or  by  and  with  any  person,  or  in 
any  manner,  directly  or  indirectly,  give  or  provide,  or  cause  or  knowingly  allow 
to  be  given  or  provided,  wholly  or  partly  at  his  expense,  or  pay  wholly  or  in 
put  any  expenses  incurred  for  any  meat,  drink,  entertainment  or  provision  to 
or  for  any  person,  at  any  time,  either  before,  during  or  aft£r  any  such  election, 
for  the  purpose  of  corruptly  influencing  such  person,  or  any  other  person,  to 
give  or  to  refrain  from  giving  his  vote  in  any  such  election,  or  for  the  purpose 
of  conuptly  rewarding  such  person,  or  any  other  person,  for  having  given  or 
refrained  from  giving  hi^  vote  at  any  such  election,  shall  be  incapable  of  being 
elected  or  sitting  in  parliament  for  that  county,  riding  or  division  of  a  county, 
or  for  that  city,  borough  or  district  of  boroughs,  during  the  parliament  for  whieh 
s«ch  elecUon  shall  be  holden." 
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IMS.        expect  counsel  to  exhatut  one  class  of  objections  before  proceed- 
""  ing  to  another. 

**  6.  Tbat  no  witness  ^all  be  exaramecl  wbo  sbaU  bave  been 
in  the  room  during  anj  part  of  the  proceedings.'' 

The  allegations  in  the  petition,  principally  relied  on  by 
Mr.  Kinglake,  in  openmg  the  petitioners'  case,  were  those 
which  staled  tliat  the  sitting  member,  by  his  agents^  had 
been  guiky  of  bribery  and  treating  at  the  election. 

Besides  these  charges,  and  a  claim  to  the  majority  of 
legal  rotes  in  favour  of  Mr.  Sturge,  which  was  not  per- 
sisted in,  the  petition  also  contained  the  following  alle- 
gations : 

**  That  the  said  John  Waker,  previous  to  the  said 
election,  did  agree  to  give  to  the  Right  Hon.  John  Cam 
Hobhouse,  Bart,  a  certain  reward,  upon  an  engagement, 
contract  and  agreement,  between  the  said  John  Walter 
and  the  said  Right  Hon.  J.  C.  Hobhouse,  that  the  said 
Right  Hon.  J.  C.  Hobhouse  should,  by  the  solicitation, 
request  and  command  of  the  said  Right  Hon.  J.  C.  Hob- 
house,  to  be  outde  to  certain  electors  of  the  town  of  Not- 
tingham, procure  and  endeavour  to  procure  the  return  of 
the  said  John  Walter  at  the  said  election,  and  that  the 
said  JdMi  Walter  is  thereby  disabled  and  incapacitated 
(o  serve  in  this  present  parliament  for  the  said  town; 
that  the  said  John  Walter,  by  himself,  or  by  some  other 
person  or  persons  on  his  behalf,  gave  or  caused  to  be 
given,  or  promised  or  agreed  to  give,  a  certain  sum  of 
money,  gift  or  reward,  to  a  certain  person  or  persons, 
upon  an  engagement,  contract  or  agreement,  that  such 
last-mentioned  person  or  persons  should,  by  himself  or 
themselves,  or  by  some  other  person  or  persons  at  his  or 
their  solicitation,  request  or  command,  procure  or  endea* 
vour  to  procure  the  return  of  the  said  John  Walter  at  the 
said  election,  and  that  the  said  John  Walter  is  thereby 
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disaUed  and  incapacitated  to  serre  in  this  present  parlia-  184S. 
maat  for  the  said  town ;  that  the  said  corrupt  engage- 
ments  and  agreeoients  aforesaid  were  in  fiiU  force  at  and 
during  the  kst  election  for  the  said  town,  and  were  acted 
upon  thereat  by  the  parties  thereto,  wherebj  dhrers  per- 
sons having  or  daimiog  to  hare  a  right  to  Tote  at  the  last 
election  for  the  said  town  were  withheld  from  Toting,  and 
did  not  vote  thereat.  And  the  petitioners  further  show 
that  a  certain  election  of  members  to  senre  in  parliament 
for  the  said  town  was  held  in  the  month  of  June  in  the 
year  1841,  the  said  Right  Hon.  J.  (X  Hohhouse,  the  said 
John  Walter,  Geoi^e  Grerard  de  Hoefaepied  Larpenl,  and 
Thomas  Broughton  CharltODy  Esquires,  being  candidates 
thaneat,  and  that  the  said  Right  Hon.  J.  C.  HoUbouse 
and  the  said  O.  6.  de  H.  Larpent  were  thereat  returned  as 
duly  elected  to  serre  in  parliament  for  the  said  town; 
that  certain  petitions  were  presented  to  the  House  agaipst 
the  said  election  and  return,  and  praying  that  the  last- 
mentioned  election  might  be  declared  null  and  T<»d ;  that 
the  said  petitions  were  referred  to  a  Committee  of  the 
House,  but  were  at  the  trial  thereof  abandoned,  without 
any  attempt  being  made  to  support  any  of  the  allegations 
thereof;  that  the  said  John  Walter,  by  himself,  his  agents, 
or  persons  acting  on  his  behalf,  or  with  a  view  to  his 
interests,  had,  previously  to  the  abandonment  of  the  said 
petitions,  entered  into  a  negotiation  or  negotiations  with 
the  said  Right  Hon.  J.  C.  Hobhouse  and  G.  G.  de  H. 
Larpent,  then  Sir  George  G.  de  H.  Larpent,  Baronet, 
their  counsel  or  agents,  for  such  abandonment  as  afore* 
said ;  that  the  result  of  such  negotiations  was,  that  the 
said  petitions  were  agreed  to  be  abandoned,  and  were 
abandoned,  on  certain  temM  of  compronuse,  among  other 
things,  that  one  of  the  seats  in  parliament  so  filled  by  the 
said  sitting  members  for  the  said  town  should  be  forth- 
with vacated;  and  it  was  understood  between  the  parties 
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1843.  thereto  that  the  said  John  Walter  was  to  be  returned  to 
fill  the  vacancy  so  to  be  created  as  aforesaid,  so  far  forth 
as  such  return  could  be  aided  by  certain  persons  and 
parties  mentioned  and  designated  by  the  parties  to  the 
said  compromise  refraining  from  all  opposition  to  the  said 
John  Walter  at  the  said  forthcoming  and  now  last  elec- 
tion ;  and  that,  by  way  of  guarantee  for  carrying  into 
effect  such  of  the  aforesaid  terms  as  were  for  the  benefit 
of  the  said  John  Walter,  he  the  said  Right  Hon.  J.  C. 
Hobhouse  agreed  to  make,  and  did  make,  his  promissory 
note  for  the  sum  of  4000/.,  such  note  to  be  given  to  the 
said  John  Walter,  for  his  own  use  and  benefit,  if  such 
of  the  said  terms  of  the  said  agreement  as  were  for  the 
benefit  of  the  said  John  Walter  should  not  be  honour- 
ably carried  into  effect ;  that  the  said  Sir  Geo.  G.  de  H. 
Larpent  did,  pursuant  to  the  said  agreement,  create  the 
said  vacancy ;  that  the  terms  of  the  said  compromise  and 
agreement  were  carried  into  effect  at  the  then  forth- 
coming and  now  last  election,  and  that  divers  and  very 
many  persons  having  and  claiming  to  have  the  right  to 
vote  at  the  said  last-mentioned  election,  and  who  would 
have  voted  or  might  have  voted  thereat,  were  withheld 
from  so  voting,  and  did  not  vote,  by  reason  of  the  said 
corrupt  compromise  and  undue  interference  with  the  free- 
dom of  election  so  set  forth  as  aforesaid,  whereby  the 
result  of  the  said  election  was  deeply  affected." 

A  i>etitioD  In  order  to  understand  the  nature  of  the  charge  in- 

tionhavmebeen  volved  in  these  allegations  of  the  petition,  and  theargu- 

presented  DY 
electors  on  be- 
half ofW.  the  unsuccessful  candidate,  an  agent  for  the  petitioners  and  W.  entered  into  an 
arraneement  with  the  sitting  members,  by  which  it  was  agreed,  that  the  petition  should  be 
abandoned,  that  one  of  the  sitting  members  should  vacate  his  seat,  that  certain  of  the  leading 
partisans  of  the  sitting  members  should  not  oppose  VV.  at  the  next  election,  and  that  the  other 
sitting  member  should  make  and  deposit  with  a  third  party  his  promissory  note  for  4000/.,  which 
was  to  be  given  to  VV.,  if  the  terms  of  the  arrangement  were  not  honourably  fulfilled;  the 
petition  was  abandoned,  the  seat  vacated,  and  the  promissory  note  deposited  accordingly, 
and  W.  was  elected  at  the  election  ensuing  upon  the  vacancy  so  occasioned :  quare,  whether 
the  eioction  of  W.  was  void  by  stat.  49  Geo.  3,  c.  118,  s.  1 1 
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ment  relative  to  the  admissibility  of  the  evidence  tendered        184S. 
in  support  of  them,  it  is  necessary  to  refer  to  the  proceed- 
ings  in  the  inquiry  instituted  by  the  House  of  Commons, 
relative  to  certain  of  the  election  petitions  arising  out  of 
the  general  election  in  the  year  1841. 

On  the  9th  May,  1840,  the  House  having  been  in* 
formed  by  a  member  (Mr.  Roebuck),  that  he  had  heard 
and  believed  that,  in  the  cases  of  the  election  petitions 
presented  from  Harwich,  Nottingham,  Lewes,  Penryn  and 
Falmouth,  and  Reading,  certain  corrupt  compromises  had 
been  entered  into  for  the  purpose  of  avoiding  investi- 
gation into  gross  bribery,  which  had  been  alleged  to  have 
been  practised  at  the  elections  for  those  towns,  it  was 
ordered^  that  a  Select  Committee  be  appointed  to  inquire 
whether  such  compromises  had  been  entered  into,  and 
whether  such  bribery  had  taken  place  (1). 

On  the  I3th  May,  a  Committee  was  appointed  accord- 
ingly. 

On  the  1st  June,  an  inquiry  of  a  similar  kind  relative 
to  the  election  for  Bridport  was  referred  to  the  same 
Committee. 

On  the  18th  June,  an  act  of  parliament,  5  Vict.  sess.  3, 
c.  31,  was  passed,  intituled,  '^  An  Act  to  indemnify  Wit- 
nesses who  may  give  Evidence  before  the  Committee  ap- 
pointed by  the  House  of  Commons  to  inquire  '  whether 
corrupt  compromises  have  been  entered  into  in  the  cases 
of  election  petitions  presented  fcom  Harwich,  Notting- 
ham, Lewes,  Penryn  and  Falmouth,  Bridport,  and  Read- 
ing, for  the  purpose  of  avoiding  investigation  into  gross 
bribery  alleged  to  have  been  practised  at  the  elections  for 
the  aforesaid  towns,  and  whether  such  bribery  has  really 
taken  place/ '' 

The  act  recites  the  resolution  of  the  House  for  the 
appointment  of  the  Committee,  and  then  proceeds : 

(1)  97  Jour&.268. 
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1843.  **  And  whereas  the  object  of  the  appointment  of  the 

said  Ciommittee  may  be  better  accomplished,  and  the 
truth  of  the  several  matters  connected  therewith  be  more 
effectually  discov^redy  if  such  Committee  shall  haye  the 
power  of  indemnifying  the  persons  who  may  give  evidence 
before  it  touching  the  same:  Be  it  therefore  enacted,  &c., 
that  it  shall  be  lawful  for  the  Committee  appointed  in  pur- 
suance of  the  said  resolution  to  give  to  any  person  exa^ 
mined  by  or  before  it  a  certificate  in  writing,  signed  by 
the  Chaurman  authorized  by  the  Committee,  stating  that 
such  person,  upon  his  or  her  examination,  appears  to  have 
made  a  true  and  faithful  disclosure  touching  all  acts  or 
matters  to  which  he  or  she  has  been  so  examined,  and 
such  person  so  receiving  such  certificate  shall  be  and  is 
hereby  freed,  indemnified  and  discharged  of,  from  and 
against  all  penal  actions,  forfeitures,  punishments,  dis- 
abilities, incapacities,  and  all  criminal  prosecutions,  which 
he  or  she  may  have  been  or  may  become  liable  or  subject 
to,  or  which  he  or  she  may  have  incurred  or  may  incur, 
at  the  suit  of  her  Majesty,  her  heirs  or  successors,  or  any 
other  person  or  persons,  for  or  by  reason  or  means  of  or 
in  relation  to  any  act,  matter  or  thing  done  or  committed 
by  such  person  in  respect  of  the  withdrawing,  or  of  having 
withdrawn,  compromised  or  abandoned  any  election  peti- 
tion or  petitions  relating  to  the  boroughs  or  places  before 
mentioned,  or  in  anywise  relating  thereto,  or  to  any 
bribery,  corruption  or  intimidation  touching  which  he  or 
she  shall  have  been  examined  by  or  before  the  said  Com- 
mittee." 

On  the  SSd  June,  the  Committee  appointed  to  inquire 
into  the  alleged  compromises  met,  and  Mr.  Roebuck  being 
called  to  the  chair,  proceeded  to  the  consideration  of  the 
matters  referred  to  them,  and  to  examine  witnesses  re- 
specting the  subjects  of  inquiry.  They  continued  to  pro- 
secute the  inquiry  till  the  18th  July,  when  they  agreed  to 
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a  report,  which  waa  laid  before  the  House,  and  of  which       184iS. 
the  following  is  an  extract,  as  far  as  it  related  to  the  ge- 
neral method  of  the  inquiry,  and  the  result  of  the  investi- 
gation concerning  the  Nottingham  election  and  election 
petitions. 

**  Your  Committee,  upon  a  full  comideratioQ  of  the  order 
under  which  they  were  appointed  to  inquire  into  the  cases  of  the 
election  petitions  referred  to  them,  think  it  right  to  pre&ce  their 
report  by  stating  their  own  impression  of  the  nature  and  object 
of  the  inquiry  which  the  House  devolved  upon  them,  in  order 
that  the  manner  in  which  they  have  conducted  that  inquiry,  and 
the  character  of  the  evidence  which  has  been  received,  may  be 
fully  understood  and  correctly  appreciated. 

**  They  conceive  that  the  inquiry  was  not  one  of  a  judicial 
character ;  that  they  were  not  called  upon  to  decide  upon  the 
legality  or  illegality  of  the  proceedings  of  any  party,  or  upon  the 
guilt  or  innocence  of  the  transactions  in  which  any  of  the  parties 
implicated  were  involved,  in  connection  with  the  alleged  com- 
promises and  bribery  practised  in  the  boroughs  comprehended 
in  the  order  of  reference. 

"  They  understand  their  duty  to  have  been,  to  elicit  and  lay 
before  the  House,  faithfully  and  clearly,  all  the  facts  of  the  se- 
veral cases,  rather  with  a  view  to  expose  the  evils  of  a  system, 
than  by  any  direct  expression  of  their  own  opinion  to  inculpate 
individuals,  or  directly  to  lay  the  foundation  for  any  legislative 
enactment  with  respect  to  the  particular  boroughs  in  question ; 
and  they  consider  that  they  are  borne  out  in  this  opinion  by  the 
nature  of  the  debates  in  the  House  upon  the  motion  for  the 
appointment  of  the  Committee,  and  upon  several  subsequent 
occasions. 

"  In  this  view  of  their  duty,  the  Committee  called  before  them 
the  parties  immediately  concerned  in  these  transactions ;  and  the 
Committee  feel  bound,  in  justice  to  those  parties,  to  state,  that 
their  willingness  to  appear,  with  few  exceptions,  and  the  full 
and  frank  disclosures  made  by  them,  have  tended  greatly  to 
facilitate  the  proceedings  of  your  Committee ;  and  they  have 
consequently  been  enabled  to  obtain,  from  the  most  authentic 
source,  evidence  relative  to  practices,  which,  although  supposed 
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1843.        to  have  existed,  have  never  before  been  so  clearly  and  unques- 
iionably  brought  to  light. 

"  In  this  investigation  it  was  Obviously  an  important  part  of 
the  inquiry  to  ascertain  the  impression  which  existed  in  the  minds 
of  the  parties  respecting  their  own  case  and  that  of  their  oppo- 
nents, and  under  which  impression  they  were  induced  to  enter 
into  the  compromises.  With  this  view,  your  Committee  have 
received  in  evidence  the  contents  of  the  briefs  of  counsel,  and 
the  opinions  of  parties ;  but  the  Committee  wish  it  to  be  dis- 
tinctly understood  that  they  have  never  relied  on  such  evidence 
to  prove  either  bribery  or  any  other  allegation  against  adverse 
parties. 

<'  Your  Committee  having  expressed  their  view  of  the  nature 
of  the  inquiry  intrusted  to  them, — viz.,  that  it  was  to  expose  the 
evils  of  the  present  system  of  election  proceedings,  which  the 
evidence  collected  does  in  the  most  striking  manner,  and  in  the 
hope  that,  as  it  is  now  submitted,  it  will  fully  inform  the  House 
of  some  of  the  most  mischievous  and  dangerous  tendencies  of  the 
present  system,  and  furnish  the  most  convincing  proof  of  the 
immediate  necessity  of  some  legislative  remedy, — ^are  anxious  to 
make  their  report  whilst  measures  for  the  repression  of  bribery 
are  under  the  consideration  of  the  House. 

"  It  appears,  by  the  concurrent  testimony  of  witnesses  most 
experienced  in  election  proceedings,  that  the  two  last  acts  re- 
lating to  the  trial  of  election  petitions^  the  one  introduced  by  Sir 
Robert  Peel^  constituting  an  improved  tribunal,  the  4  &  5  of 
Vict.  c.  58,  the  other  by  Lord  John  Russell,  4  &  5  of  Vict.  c.  57 ^ 
enabling  Committees  to  inquire  into  the  general  charge  of  bribery, 
without  the  preliminary  proof  of  agency,  together  with  the  greater 
stringency  of  the  decisions  of  these  Committees  in  charges  of 
bribery,  directly  led  in  many  instances  to  compromises  between 
parties  prosecuting  or  defending  their  individual  rights,  by  which 
charges  of  gross  bribery  and  corruption  were  entirely  withdrawn 
from  further  investigation.  These  compromises  becoming  matter 
of  general  notoriety  were  brought  under  the  notice  of  the  House 
by  the  Chairman  of  your  Committee. 

"  Your  Committee  desire  to  call  the  attention  of  the  House  to 
a  part  of  the  law  of  elections,  which  appears  unsettled,  if  not 
defective.  Two  parties  at  an  election,  both  being  equally  guilty 
of  bribery,  but  one  successful  on  the  poll,  and  the  other  defeated, 
may  experience  a  very  different  fate  in  consequence  of  the  pre- 
sent state  of  the  law.     If  the  defeated  candidate  present  a  peti- 
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tion  against  the  return  of  his  successful  opponent,  and  simply  18i3. 
pray  that  the  election  may  be  adjudged  to  be  a  void  election  on 
the  ground  of  bribery  and  corruption^  but  do  not  ask  for  the 
seat,  be  may  unseat  his  opponent,  and  render  him  incapable  of 
being  again  returned ;  but  as  he  himself  does  not  pray  for  the 
seat,  it  has  in  some  instances  been  determined  that  a  case  of  re- 
taliation cannot  be  entered  into  as  respects  the  petitioner  by  the 
sitting  member.  Thus  the  petitioner,  though  equally  guilty, 
may  again  propose  himself  and  be  returned  in  consequence  of 
the  very  bribery  practised  at  the  preceding  election,  and  into 
which  no  inquiry  was  permitted.  / 

"  Your  Committee,  prosecuting  their  inquiries  upon  the  prin- 
ciple here  described,  found  that  in  the  case  of  Nottingham,  at 
the  last  general  election,  the  Right  Hon.  Sir  John  Cam  Hob- 
house  and  Sir  George  Larpent  were  returned  as  duly  elected 
members  for  that  town ;  Mr.  John  Walter  and  Mr.  Charlton 
being  the  opposing  candidates. 

"  That  in  consequence  of  the  retirement  of  Mr.  Walter  and 
Mr.  Charlton  early  on  the  day  of  the  poll,  a  few  only  of  the 
electors  gave  their  votes.  The  state  of  the  poll  was  as  follows : 
— Sir  John  Cam  Hobhouse,  527;  Sir  George  Larpent,  529; 
Mr.  Walter,  14^  Mr.  Charlton,  142. 

'*  That  typ  petitions  were  presented  against  the  return  of  Sir 
John  Cam  Hobhouse  and  Sir  George  Larpent,  by  electors,  on 
behalf  of  Mr.  Walter.  These  two  petitions,  among  other  things^ 
cbrged,  in  various  forms,  that  bribery,  corruption,  treating, 
abduction  of  voters,  riot,  &c.,  had  been  practised  at  the  election 
by  the  sitting  members  and  their  agents. 

"  A  third  petition  of  electors  was  also  presented,  but  this  pe- 
tition seems  to  have  been  presented  by  persons  in  the  interest  of 
the  sitting  members,  and  apparently  the  object  in  view  was  to 
give,  if  possible,  to  the  sitting  members  an  opportunity  of  making 
a  counter  case  against  the  petitioners.  The  two  first-mentioned 
petitions  prayed  only  that  the  election  should  be  declared  void. 
It  was  apprehended  that  on  the  trial  of  such  petitions  no  defence 
by  way  of  retaliation  would  have  been  allowed ;  the  third  peti- 
tion, therefore,  seems  to  have  been  presented  in  order  to  let  in 
such  evidence. 

"  That  after  the  appointment  of  a  Committee  to  try  the  case 
of  the  said  election,  but  before  the  trial  thereof,  a  compromise 
was  entered  into  between  the  agents  of  Sir  John  Cam  Hobhouse 
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1843*  and  Sir  George  Larpent,  on  the  one  part,  and  an  agent,  who 
signed  as  agent  of  the  petitioners  against  the  return,  and  of  Mr. 
Walter,  the  defeated  candidate,  on  the  other. 

"  The  terms  of  this  arrangement  are  set  forth  in  a  written 
agreement  as  follows : — 

Memorandum* — London,  4th  May,  1842. 
Nottingham  Election  Petitions. 
It  is  expedient  to  settle  the  petitions  now  pending,  and  it  is 
agreed  that — 

1 .  All  the  petitions  shall  be  abandoned. 

2.  Within  four  days  from  this  day,  one  seat  shall  be  vacated. 

3.  The  sum  of  one  thousand  pounds  to  be  paid  to  Messrs. 
Clarke,  Fynmore  and  Fladgate,  within  seven  days  from  this  date, 
in  consideration  of  the  expenses  incurred  in  the  petition. 

4.  It  is  understood  that  Mr.  Walter  is  to  be  returned  at  the 
election  resulting  from  the  above-mentioned  vacancy ;  for  se- 
curity whereof,  it  is  agreed  that  Lord  RanclifTe,  Mr.  Wakefield, 
Mr.  John  Heard,  Mr.  Enfield^  Mr.  Biddle,  Mr.  Hufst,  Mr. 
Birkin,  Mr.  Wells,  Mr.  Hart,  Mr.  Alfred  Fellowes,  Mr.  Henry 
Leaver,  Mr.  Bean,  Mr.  Jonathan  Burton,  Mr.  George  Bacon 
and  Mr.  Aulton,  shall  not  directly  or  indirectly  oppose  Mr.  Walter 
at  such  election,  and  that,  in  addition,  Mr.  Wakefield  shall  dis- 
courage all  opposition  on  the  part  of  the  persons  named  in  the 
list  copied  on  the  other  side  of  this  paper. 

5.  That  a  promissory  note  for  four  thousand  pounds,  signed 
by  Sir  John  Cam  Hobhouse  or  Sir  George  G.  De  H.  Larpent, 
at  one  month  from  this  date,  shall  be  this  day  deposited  with 
Messrs.  Cocks,  Biddulph  and  Co.,  bankers,  London ;  and  that 
James  Bacon,  Esq.  and  Sutton  Sharpe,  Esq.^  shall  decide 
whether  the  above  conditions  have  been  honourably  fulfilled ; 
and  if  such  referees  (or,  in  case  of  their  disagreement,  an  umpire 
appointed  by  them,)  shall  decide  that  such  conditions  havejiot 
been  honourably  fulfilled,  then  the  promissory  note  in  question 
shall  be  handed  to  Mr.  Walter,  or  returned  to  Sir  John  Cam 
Hobhouse  or  Sir  George  G.  De  H.  Larpent,  if  such  conditions 
have  been  honourably  fulfilled. 

Dyson,  Hall  Sr  Parkes, 
Agents  for  Sir  John  Cam  Hobhouse,  and 

Sir  George  G.  De  H.  Larpent,  Bart. 
7V.  M.  Fladgate, 

For  the  Petitioners  and  Mr.  Walter. 


I 
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(On  the  other  side  of  the  Paper.)  1843. 

Mr.  Carver,  Mr.  John  Rogers,  Dr.  Pigot,  Mr.  Oldknow,  Mr.  — — — — 
Cartwright,  Mr.  George  Gill,  Mr.  Roberts,  sen.,  Mr.  Roberts, 
jun.,  Mr.  Robert  Sands^  Mr.  Henry  Frearson. 

Dyson,  Hall  ^  Parkes. 
W.  M.  Fladgate. 

*'  And  the  promissory  note,  &c.  as  follows : — 

£4,000.  London,  4tb  May,  ISift. 

One  month  afler  date  I  promise  to  pay  to  my  own  order 
the  sum  of  4,000^.,  for  value  received. 

At  Messrs.  Jones  Lloyd  and  Co.  John  C,  H. 

Bankers,  London. 

Messrs.  Cocks,  Biddulph  and  Co.,  Bankers,  London. 

The  annexed  promissory  note  for  4,000/.,  given  by  the  Right 
Honourable  Sir  John  Cam  Hobhousei  Bart.,  is  to  be  delivered 
up  to  James  Bacon,  Esq.,  and  Sutton  Sharpe,  Esq.,  on  demand 
made  by  them  to  you. 

4th  May,  1842.  Dyson,  Hall  ^  Parkes. 

Dear  Sirs,        43,  Craven-street,  Strand,  7th  May,  1842. 
I  beg  to  acknowledge  the  receipt  of  your  cheque  for  1,000/. 
for  share  of  costs  as  arranged. 

Yours,  very  faithfully, 
Messrs.  Dyson,  Hall  W,  M.  Fladgate, 

and  Parkes.  for  Partners  and  Self. 

**  The  circumstances  which  induced  the  agents  of  the  sitting 
^members  to  enter  into  this  agreement  are  stated  to  have  been, 
1 .  The  fear  that  both  sitting  members  would  have  been  unseated 
for  bribery  and  treating,  committed  by  their  agents. — 2.  And 
also  the  dread  of  the  enormous  expense  that  must  necessarily 
have  been  incurred,  with  small  hopes  of  success. 

"  That  the  number  of  electors  were  about  5,400.  . 

"  That  the  sum  expended  in  the  election  on  the  part  of -6tr.  .    / 
Joka^  Cam  Hobhouse  and  Sk  Geovge  Lw^nt.  was  1 2,000/. 

**  Of  this  sum  a  very  laige  part  was  expended  in  an  illegal 
manner ;  some  in  direct  bribery,  some  in  treating  and  other  un- 
lawful proceedings-— without  the  personal  cognizance  of  the  can- 
didates. 

l2 
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1843.  ^'  The  expenditure  on  the  part  of  the  opposing  candidates 

appears  to  have  been  about  4,000/.  or  5,000/. 

<^  The  expense  was  thus  comparatively  small,  because  the  poll 
was  not  taken  ;  and  it  is  stated  that  the  bribery  of  the  voters  and 
other  illegal  practices  in  this  interest  were  thus  rendered  unne- 
cessary. It  is  clear  that  the  system  on  the  one  side  and  the 
other  was  the  same,  which  system  arose  in  some  of  the  pre- 
ceding elections,  and  was  particularly  developed  at  that  of 
April,  1841."  0)7  >'- 

On  the  same  day  on  which  the  Committee  appointed  to 
inquire  into  the  alleged  compromises  agreed  upon  their 
report,  they  granted  certificates  of  indemnity  pursuant  to 
the  act  5  Vict.  sess.  2,  c.  31,  and  signed  by  Mr.  Roebuck, 
as  Chairman  of  the  Committee,  to  a  number  of  persons 
who  had  been  examined  as  witnesses  before  the  Com- 
mittee ;  amongst  others,  to  Mr.  Fladgate,  Mr.  Charles 
Parkes,  and  Mr.  Walter. 

In  consequence  of  the  arrangement  entered  into  on  the 
4th  May  (2),  Sir  George  Larpent  vacated  his  seat  by 
applying  for  and  accepting  the  office  of  steward  of  the 
Chiltern  Hundreds,  and  thereby  occasioned  the  vacancy, 
to  supply  which  the  present  election  was  held. 
March  15.  Mr.  Kinglake^  in  opening  the  case  for  the  petitioners, 

contended  that  the  transactions  stated  in  the  above  ex- 
tract from  the  report  of  the  Compromise  Committee,  and 
set  forth  in  the  allegations  of  the  petition,  constituted, 
on  the  part  of  the  sitting  member,  an  offence  against  the 
^tat.  49  Geo.  3,  c.  118,  s.  1  (3);  and  that  by  the  pro- 
]  '      '' 

[  (l>  Report  from  Select  Committee  on  Election  Proceedings,  p.  iii. — vii. 

/  (2)  Ante,  146. 

(3)  Which  enacts,  thai  if  any  person  shall,  either  by  himself,  or  by  any  other 
person  or  persons  for  or  on  his  behalf,  give  or  cause  to  be  given,  directly  or  indi- 
rectly, or  promise  or  agree  to  give,  any  sum  of  money,  gift  or  reward,  to  any 
person  or  persons,  upon  any  engagement,  contract  or  agreement  that  such  person 
or  persons  to  whom,  to  whose  use  or  on  whose  behalf  such  gift  or  promise  shall  be 
made,  shall  by  himself  or  themselves,  or  by  any  other  person  or  persons  what- 
soever, at  his  or  their  solicitation,  request  or  demand,  procure  or  eodeavoar  to 


/ 
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visions  of  that  statute  he  was  disqualified  to  be  elected  1843. 
member  of  parliament  for  Nottingham  at  this  election. 
The  argument^  however,  led  to  no  counter  argument  on 
the  part  of  the  sitting  member,  nor  to  any  decision  of  the 
Committee,  the  prosecution  of  this  part  of  the  case  having 
been  prevented  in  the  following  manner : — 

With  the  view  of  adducing  evidence  before  the  Com-     Marc*  21. 
mittee  in  support  of  this  part  of  the  case,  Mr.  Kinglake  ^^b^j!  h^^iog 
proposed  to  call  as  witnesses  Mr.   Fladgate   and   Mr.  been  examined 

as  a  witDQSs 

Charles  Parkes ;  the  former  to  produce  the  memorandum  before  a  com> 
of  the  terms  of  the  compromise  entered  into  relative  to  the  ^*poinied'by*'^ 
petitions  against  the  former  election  (which  had  been  pro-  ^®  ^°"*®  *^^  . 

,  .  .  Commons,  and 

duced  by  him  before  the  Compromise  Committee),  and  having  received 
both  of  those  gentlemen  to  give  evidence  on  the  subject  iodemnity  under 
of  that  compromise.    He  also  proposed  to  read  from  the  lament  for[n- 
minutes  of  evidence  taken  before  the  Compromise  Com-  demnifying  the 
mittee  the  statements  made  by  Mr,  Walter  in  his  evidence  mined  before 
before  that  Committee,  as  admissions  against  himself.  anoihw ofih^^' 

Mr.  Austin  objected  to  the  reception  of  the  evidence  ten-  witnesses  exa- 

■^  '^  mined  before 

dered.     The  subject-matter  of  the  present  charge,  being  that  committee 
the  same  as  that  which  was  the  subject  of  inquiry  before  qairy  cannot  be 
the  Compromise  Committee,  is  not  examinable  by  this  ^jj^n^^^u,^ 
Committee.    That  is  the  effect  of  the  act  5  Vict.  c.  31  (1),  matters  which 

formed  the  sub- 

passed  for  the  purpose  of  indemnifying  the  witnesses  ject  of  that  in- 
who  were  examined  before  the  Compromise  Committee,  2f 'apethfon'^^' 

and  of  the  certificates  of  indemnity  granted  by  that  Com-  "pin**  ^he 

•^  ®  ,  ''  ^     election  of  the 

mittee  by  virtue  of  the  act.     When  it  was  proposed,  in  sitting  member. 

Nor  can  the 
procnre  the  return  of  any  person  to  serve  in  parliament  for  any  county,  kc,  or  ro»ottt«8  of  the 
place,  every  such  person  so  returned, and  so  having  given,  or  so  having  promised  by  thetitfinjr  ° 
to  give,  or  knowing  of  and  consenting  to  such  gifts  or  promises,  upon  any  such  member  before 
engagement,  contract  or  agreement,  shall  be  and  is  hereby  declared  and  enacted  the  committee 
to  be  disabfed  and  incapacitated  to  serve  in  that  parliament  for  such  county,  fiec.  ^^  inquiiy  be 
or  place,  and  that  such  person  shall  be  deemed  and  taken  to  be  no  member  Of  iQ^upJ^Jt  of  the 
parliament^  and  as  if  he  had  never  been  returned.  petition. 

(1)  Attte,  142.  Nor  can  a 

document  which 
was  produced  before  the  committee  of  inquiry  as  evidence  of  the  matter  of  inquiry,  on  which  the 
sitting  member  was  examined,  be  produced  as  evidence  of  tbe  same  matter  in  support  of  the  petition. 


150  ELECTION  CASES. 

1843.  violation  of  the  principles  of  the  common  law,  to  examine 
parties  as  to  matters  the  evidence  respecting  which  might 
criminate  themselves,  it  became  necessary  to  secure  to 
them  this  legislative  indemnity,  and  to  take  care  that  such 
indemnity  should  be  complete.  The  act  may  not  be 
framed  with  so  much  caution,  or  worded  vnth  so  much 
precision,  as  a  measure  of  so  exceptional  a  kind  might 
seem  to  require ;  but  there  can  be  no  doubt  as  to  the 
motives  which  led  to  the  passing  of  the  act,  the  principle 
on  which  it  proceeds,  or  the  completeness  of  the  indemnity 
that  was  intended.  The  object  in  view,  it  was  considered, 
could  be  best  attained  by  waiving  any  right  the  public 
might  have  to  the  penal  consequences  of  the  conduct  of 
these  parties,  in  consideration  of  their  giving  evidence 
upon  the  facts  of  the  compromise.  The  public  have  got 
what  they  bargained  for,  in  the  shape  of  the  disclosures 
before  that  Committee.  It  is  now  for  the  public  to  per- 
form their  part  of  the  bargain.  To  call  these  witnesses 
before  this  Committee,  for  the  purpose  of  giving  evidence 
in  support  of  the  present  charge, — a  charge  arising  out  of 
the  matters  disclosed  before  the  Compromise  Committee, 
and  directed  against  one  of  the  parties  examined  before 
that  Committee, — would  be  nothing  less  than  a  violation  of 
the  public  engagement;  of  the  solemn  and  deliberate  com- 
pact entered  into  between  these  parties  and  the  public, 
that,  whatever  might  be  the  penalties  or  disabilities  to 
which  the  evidence  might  expose  them,  they  should  for 
ever  be  exempt  from  liability  to  those  penalties.  The  act 
operated  beforehand  as  a  pardon  or  release  from  all  such 
consequences  of  the  facts  disclosed ;  and  when  the  indem- 
nity was  granted,  the  offence  was  taken  away.  Mr.  Walter 
was  examined  before  that  Committee,  and  has  a  certificate 
duly  signed  by  the  Chairman.  He  puts  in  that  certificate 
and  pleads  his  indemnity.  On  the  production  of  that  in- 
demnity, all  the  Committee  can  do  is  to  decide  that  be  is 
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not  liable  under  the  present  charge,  and  that  they  cannot  1843. 
receive  evidence  in  support  of  it,  because  it  relates  to  the 
same  matter  as  was  the  subject  of  examination  before  the 
Compromise  Committee.  If  it  should  be  argued  that  the 
present  proceeding  is  not  a  proceeding  against  Mr. Walter 
''at  the  suit"  of  any  person,  and  therefore  not  within  the 
meaning  of  the  act,  it  may  be  answered,  that  it  is  a  pro* 
ceeding  at  the  suit  of  the  petitioners,  and  that  in  the  event 
of  a  decision  that  he  was  concerned  in  a  compromise 
which  incapacitated  him  from  being  elected,  he  will  thus, 
at  the  suit  of  the  petitioners,  become  liable  to  an  'Mnca- 
pacity"  or  ''disability"  arising  out  of  matters  touching 
which  he  was  examuied  before  the  Compromise  Commit- 
tee. And  therefore,  consistently  with  the  express  words 
of  the  act,  Mr.  Walter  cannot  be  now  examined,  nor  his 
statements  before  the  Compromise  Committee  given  in 
evidence  against  him,  because  the  consequence  might  be 
to  render  him  liable  to  the  incapacity  described. 

On  the  same  principle,  Mr.  Fladgate  or  Mr.  Parkes 
cannot  be  examined  in  support  of  this  charge.  For  they 
were  examined  before  the  Compromise  Committee  as  to 
the  same  matters  on  which  Mr.  Walter  was  examined  i 
and  for  ensuring  the  completeness  of  Mr.  Walter's  indem* 
nity,  it  is  as  necessary  that  he  should  be  protected  against 
the  evidence  of  the  other  witnesses,  as  against  his  own. 
The  intended  indemnity  would  be  frustrated,  and  the 
provisions  of  the  act  rendered  altogether  nugatory,  if  the 
witness  were  only  protected  against  the  consequences  of 
his  own  evidence,  and  not  against  that  of  others,  relative 
to  the  same  matter.  Reasons  exactly  similar  prevent  the 
petitioners  from  calling  Mr.  Fladgate  to  produce  the  me- 
morandum of  the  terms  of  the  compromise,  because  that 
document  was  produced  by  him  before  the  Compromise 
Committee,  and  relates  to  the  same  subject  of  inquiry  as 
that  upon  which  Mr.  Walter  gave  evidence. 
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1843.  Mr.  Kinglake.— The  object  of  the  Indemnity  Act  of 

the  5  Vict.  c.  31,  was  to  afford  the  witnesses  examined 
before  the  Compromise  Committee  a  protection,  in  the 
shape  of  a  personal  indemnity,  against  any  penal  conse- 
quences that  might  result  from  the  disclosures  made  in 
the  evidence  given  by  them  before  that  Committee.  It  is 
a  personal  protection,  the  benefit  of  which  they  may  avail 
themselves  of,  or  waive,  as  they  may  choose.  But  there 
is  nothing  in  the  act  to  prevent  or  disable  them  from  giv- 
ing  evidence  upon  the  subject-matter  of  that  inquiry,  when 
their  evidence  might  be  required  on  some  future  occasion 
or  before  another  tribunal.  The  petitioners  are  therefore 
entitled  to  call  these  witnesses,  and  hear  from  their  own 
lips  their  refusal  to  give  evidence.  And  if  they  consent 
to  be  examined,  and  do  not  claim  the  protection  of  the  act, 
there  is  nothing  in  that  act  to  shut  out  their  testimony  on 
the  present  occasion. 

But  further,  it  is  submitted,  that  the  act  does  not  enable 
them  to  refuse  the  evidence  required,  or  the  production 
of  the  document  in  question.  The  protection  afforded  by 
the  act  is  against  the  liabilities  arising  out  of  the  evidence 
given  before  the  Compromise  Committee.  But  it  is  not 
now  proposed  to  make  use  of  that  evidence,  or  of  the  mi- 
nutes or  proceedings  of  that  Committee.  •  It  is  proposed 
to  examine  the  witness  as  to  facts  of  which  he  had  know- 
ledge, to  call  for  the  production  of  a  document  which  was 
in  his  possession,  before  that  Committee  sat.  The  evidence 
required  is  entirely  unconnected  with  any  thing  that  was 
done  in  that  Committee.  It  was  not  the  intention  of  the 
Indemnity  Act  to  deprive  us  of  evidence  independent  of 
the  proceedings  of  the  Compromise  Committee.  The  ut- 
most effect  of  the  act  must  be  to  leave  things  in  the  same 
position  as  they  would  have  been  if  that  Committee  had 
never  been  appointed,  by  removing  any  consequences 
that  might  ensue  to  the  witnesses  from  the  evidence  given 


MOTTINOUAM.  153 

by  them  before  that  Committee.  The  witness  would  still  18i3. 
have  the  ordinary  protection  against  questions  that  may 
tend  to  criminate  himself^  or  in  respect  of  privileged 
communications.  But  there  is  nothing  in  the  act  to 
extend  that  protection,  or  alter  his  position  as  a  witness 
before  this  Committee.  It  appears,  moreover,  from  an 
attentive  perusal  of  the  words  of  the  act,  that  the  protec* 
tion  provided  is  a  protection  to  the  witness  himself,  to 
ensure  that  the  evidence  tending  to  criminate  him,  which 
by  the  rules  of  the  common  law  he  might  refuse  to  give, 
bat  which  he  has  given  under  the  inducement  of  the  in- 
demnity,  shall  not  be  used  against  him;  that  he  shall  be 
relieved  from  any  penal  consequences  of  his  evidence  so 
given,  in  any  proceeding  against  him  before  another  tri- 
bunal. And  for  this  purpose  the  certificate  of  indemnity 
is  directed  to  be  given  to  each  person  individually,  who 
has  been  examined  before  the  Committee,  and  "such  per- 
son'^  is  thereby  indemnified  accordingly  from  any  liabi- 
lities in  respect  of  the  matters  as  to  which  he  was  so 
examined.  But  there  is  at  present  no  proceeding  against 
Mr.  Fladgate,  nor  is  the  evidence  intended  to  be  used 
against  him.  The  present  therefore  is  not  a  case  in 
which  he  can  claim  the  benefit  of  his  certificate  as  an  ex- 
emption from  adducing  the  evidence  given  before  the 
Compromise  Committee. 

The  petitioners  are  also  entitled  to  use  the  statements 
of  Mr.  Walter  in  his  evidence  before  the  Compromise 
Committee,  as  admissions  against  himself. 

The  present  is  not  a  proceeding  contemplated  by  the 
act.  The  act  indemnifies  the  witnesses  '*  against  all  penal 
actions,  forfeitures,  punishments,  disabilities,  incapacities 
and  all  criminal  prosecutions,  which  he  or  she  may  have 
been  or  may  become  liable  or  subject  to,  or  which  he  or 
she  may  have  incurred,  or  may  incur,  at  the  suit  of  her 
Majesty,  her  heirs,  &c.  or  any  other  person  or  persons, 
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1843.  for  or  by  reason  or  means  of  or  in  relation  to  any  act,  &c.'* 
The  words  of  the  act  point  exclusively  to  proceedings  of 
a  criminal  and  penal  nature  against  the  party  himself  who 
has  given  evidence.  This  is  neither  a  penal  action  nor  a 
criminal  prosecution;  nor  is  it  a  proceeding  against  Mr. 
Walter.  It  is  a  proceeding  instituted  by  the  House  for 
the  protection  of  its  own  privileges,  to  prevent  the  seat 
from  being  occupied  by  one  who  obtained  it  by  corrupt 
means.  It  may,  it  is  true,  eventually  affect  the  seat  of 
Mr.  Walter.  But  this  is  merely  an  incidental  conse- 
quence as  regards  Mr.  Walter,  and  not  directed  in  the 
way  of  '*  punishment**  against  him.  The  **  forfeitures*' 
intended  are  such  as  would  ensue  from  condemnation  in 
a  penal  action :  the  **  disabilities"  and  "  incapacities,** 
such  as  are  the  consequence  of  a  legal  conviction  for 
bribery  or  other  similar  offence.  This  is  not  a  proceeding 
^'  at  the  suit**  of  any  person,  but  a  petition,  appealing  to 
the  House  to  vindicate  its  own  privileges,  and  an  inquiry 
in  consequence  instituted  by  the  House  for  its  own  pro* 
tection  and  its  own  purposes.  Again,  the  indemnity  pro- 
vided  by  the  act  has  reference  to  liabilities  arising,  *^  for, 
by  reason  or  means  of,  or  in  relation  to,  any  act,  matter 
or  thing  done  or  committed  by  such  person  in  respect  of 
the  withdrawing,  or  of  the  having  withdrawn,  compro- 
mised or  abandoned  any  election  petition  or  petitions 
relating  to  the  boroughs  or  places  before  mentioned,  or  in 
anywise  relating  thereto,  or  to  any  bribery,  corruption  or 
intimidation,  touching  which  he  or  she  shall  have  been 
examined  by  or  before  the  said  Committee.*'  The  act 
has  reference  only  to  matters,  as  they  then  stood,  relating 
to  the  withdrawal,  compromise  or  abandonment  of  the 
election  petitions.  The  contract  or  arrangement  for  the 
compromise,  such  as  it  then  was,  was  the  transaction  that 
formed  the  subject  of  investigation  before  the  Compromise 
Committee.    But  the  contract  was  then  only  in  Jieri* 
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The  arrangement,  unless  acted  upon,  was  mere  waste  184S. 
paper.  It  was  the  taking  advantage  of  that  compromise, 
on  the  part  of  Mr.  Walter,  by  o£fering  himself  as  a  can- 
didate and  being  elected,  that  was  in  reality  the  comple- 
tion of  the  transaction.  The  acting  upon  the  arrangement 
in  that  manner  is  the  substantial  matter  that  forms  the 
subject  of  the  present  charge.  But  these  are  matters 
that  could  not  come  under  the  consideration  of  the  Com- 
promise Committee,  not  having  occurred  till  long  after  the 
sitting  of  that  Committee.  The  act  relates  only  to  ''  acts, 
matters  or  things  done  or  committed,  &c.;"  which  must 
mean  done  or  committed  at  the  time  of  the  passing  of  the 
act.  The  indemnity  extends  only  to  matters  examined 
into  by  the  Compromise  Committee,  and  to  which  the 
witness  claiming  the  indemnity  was  actually  examined. 
But  the  matter  of  the  charge  now  before  the  Committee, 
consisting  not  in  the  original  compromise  itself,  but  in  the 
effect  given  to  it  by  the  election  of  Mr.  Walter,  is  one 
with  respect  to  which  no  examination  could  have  taken 
place  before  the  Compromise  Committee. 

The  Committee  resolved,  **  That  the  proposed  evidence 
cannot  be  received." 

The  Chairman  observed,  that  the  Committee  did  not 
intend  to  say  that  Mr.  Fladgate  in  the  abstract  could  not 
be  summoned ;  but  that  if  called  as  a  witness,  he  could 
not  be  examined,  as  against  Mr.  Walter,  with  respect  to 
any  matters  which  were  the  subject  of  investigation  before 
the  Compromise  Committee. 

Mr.  Kinglake  inquired  whether  the  resolution  of  the 
Committee  precluded  the  granting  of  a  summons  on 
Messrs.  Cocks,  Biddulph  &  Co.(l),  to  produce  the  pro- 

(1)  These  pvtist  were  oot  examined  u  witnenes  before  the  Compromue 
Coromittee.  A  copy  of  the  note  was  produced  before  that  Committee  by  Mr. 
Charles  Parkes. — Printed  Minutes  of  Evidence  before  Select  Committee  on 
Election  Proceedings,  p.  49. 
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missory  note  for  4000/,,  made  in  pursuance  of  the  arrange- 
ment of  the  4th  May(l),  and  which  was  now  in  their 
hands. 

The  Chairman  said  that  the  production  of  that  promis- 
sory note,  which  formed  part  of  the  subject  of  inquiry 
before  the  Compromise  Committee,  was  interdicted  by  the 
decision  of  the  Committee,  for  the  same  reasons  as  the 
production  of  the  document  of  arrangement  itself  by 
Mr.  Fladgate. 


Bribery  bv  an 
agent  of  toe 
fitting  merol>er 
will  avoid  ibe 
electioD,  thoug^h 
^  was  commit- 
ted without  the 
knowledge  or 
CODsentof  (be 


sitting  1 

Evidence  of 
the  agency  in 
such  a  case. 


The  following  is  an  outline  of  the  evidence  and  argu- 
ments in  this  case,  as  far  as  they  related  to  the  proof  of 
the  agency  of  the  parties  by  whom  the  bribery  was  com- 
mitted. 

For  the  purpose  of  conducting  the  election  of  the  sitting 
member,  there  was  a  central  committee,  which  met  at 
"  The  Assembly  Rooms,"  or,  as  they  were  sometimes 
called,  the  Conservative  Rooms  ;  and  there  were  also  dis- 
trict committees  in  each  of  the  wards  of  the  town.  The 
business  at  the  central  committee  rooms  was  managed 
principally  by  four  partisans  of  the  sitting  member,  Mr. 
Bradshaw,  Mr.  Brewster,  Mr.  Lees  and  Mr.  Charlton. 
Mr.  Walter  did  not  take  any  part  in  the  canvass  himself. 
The  canvass  was  carried  on  by  the  members  of  the  ward 
committees,  under  the  superintendence  of  the  central 
committee.  A  number  of  persons,  many  of  whom  were 
electors,  and  voted  for  the  sitting  member,  were  employed 
by  the  ward  committees  as  canvassers  and  messengers, 
and  after  the  election  were  paid  different  sums,  varying 
from  lOs,  and  IBs.  to  21, ,  professedly  as  a  remuneration 
for  their  services  in  those  capacities.  And  these  were 
principally  the  cases  of  bribery  that  were  proved  before 
the  Committee^  and  included  in   their  Report  to  the 


(I)  Ante,  p.  146. 
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House  (1).     These  canvassers,  &c.  were  engaged  and        1843. 

paid  by  the  persons  who  presided  as  managers  at  the 

ward  committees.     The  voters  who  were  treated »  also^ 

were  directed  or  invited  to  the  several  public  houses 

where  the  treating  was  carried   on,  by  the  managers  at 

the  ward  committees.     The  evidence  adduced  was  there« 

fore  directed  to  show,   1.  that  the  managing  members 

of  the  central  committee  were  the  agents  of  the  sitting 

member,  for  the  general  purposes  of  the  election ;  and  2, 

that  the  managers  at  the  ward  committees  were  their  sub- 

ligents. 

1.  With  reference  to  the  former  pointy  the  facts  insisted 
on  were  these : — During  the  week  previous  to  the  election, 
Mr.  Walter  was  frequently  at  the  Assembly  Rooms,  pass- 
ing in  and  out  of  the  rooms  severally  appropriated  to  Mr. 
Bradshaw  and  Mr.  Lees,  and  to  the  particular  depart- 
ments of  the  business  of  the  election  which  they  super- 
intended. In  consequence  of  an  application  from  the 
under-sheriff,  addressed  to  Mr.  Walter  and  Mr.  Sturge, 
the  other  candidate,  an  arrangement  respecting  the  erec- 
tion of  the  hustings  was  entered  into  with  the  under- 
sheriff  by  Mr.  Brewster  on  the  part  of  Mr.  Walter,  and 
Mr.  Michael  Brown  on  the  part  of  Mr.  Sturge.  And  a 
written  undertaking,  on  the  part  of  the  respective  candi- 
dates, to  pay  an  equal  share  of  the  expenses  of  erecting 
the  hustings,  was  signed  by  Mr.  Brewster,  as  the  (so  de- 
scribed) "  agent  for  Mr.  Walter,"  and  by  Mr.  Brown,  as 
"  agent  for  Mr.  Sturge."  After  the  election,  the  under- 
sheriff  applied  to  Mr.  Brewster  for  the  payment  of  the 
expenses,  and  was  referred  by  him  to  Mr.  Bradshaw,  who 
shortly  afterwards  paid  the  amount.  At  Mr.  Brew8ter*s 
request,  tickets  of  admission  to  the  polling  booths  for 
Mr.  Walter's  friends  were  sent  by  the  under-sheriff  to 
Mr.  Brewster :  these  tickets  were  distributed  to  the  check 

(1)  Post,  p.  167. 
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1843.  clerks  and  inspectors  in  the  different  booths  by  Mr.  Brad- 
shaw  and  Mr.  Lees.  The  canvass  of  the  voters  resident 
in  the  town  was  superintended  by  Mr.  Bradshaw  in  one 
of  the  rooms  at  the  Assembly  Rooms,  and  that  of  the 
country  voters  by  Mr.  Lees  and  Mr.  Charlton  in  another 
room.  Mr.  Brewster  was  frequently  in  Mr.  Bradshaw's 
room,  taking  a  part  in  the  direction  of  the  business.  The 
writing  clerks  at  the  Assembly  Rooms,  and  the  check 
clerks  in  the  several  polling  booths,  were  employed  and 
paid  by  Mr.  Bradshaw ;  and  he  gave  orders  for  the  print- 
ing of  check  books  and  paid  the  bill  for  the  printing  of 
them,  and  for  paper,  canvass  books  and  other  stationery 
furnished  to  the  committee  at  the  Assembly  Rooms. 

2.  With  respect  to  the  connection  between  the  central 
committee  and  the  district  committees,  it  appeared  in  evi- 
dence that  reports  of  the  canvass  in  the  several  wards 
were  received  at  the  Assembly  Rooms ;  that  there  was  a 
frequent  communication  by  notes  and  messages  between 
the  Assembly  Rooms  and  the  ward  committee  rooms;  that 
Mr.  Beckett,  who  was  the  leading  member  of  the  com- 
mittee for  the  Byron  Ward  (where  many  of  the  cases  of 
bribery  occurred),  was  frequently  at  the  Assembly  Rooms, 
in  Mr.  Bradshaw's  and  Mr.  Lees's  rooms ;  that  voters 
belonging  to  the  Byron  Ward,  who  made  applications  at 
the  Assembly  Rooms,  were  referred  by  Mr.  Bradshaw  to 
Beckett ;  that  canvass-books,  hand-bills  and  check-books^ 
for  the  different  wards  were  issued  from  the  Assembly 
Rooms ;  that  a  bill  for  stationery  supplied  to  the  Byron 
Ward  committee  was  paid  by  Mr.  Bradshaw;  that  Briggs, 
who  was  employed  to  canvass  the  Lenton  district,  received 
from  Mr.  Lees  30/.,  out  of  which  Briggs  paid  the  can- 
vassers and  the  bill  of  a  publican,  at  whose  house  voters 
had  been  treated  ;  and  that  a  voter  named  Spurr,  having 
been  employed  as  a  messenger  by  Carey,  who  managed  the 
canvass  in  the  Basford  districti  and  having  applied  to  Mr. 
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Lees  for  paj^ment,  received  from  Mr.  Lees  a  note  addressed       1 848. 
to  Carey,  requesting  Carey  to  settle  the  demand,  and  send 
his  account  to  Mr*  Lees. 

Mr.  Kinglake. — The  sitting  member  having  been  in 
direct  connection  with  the  central  committee  at  the  As- 
sembly Rooms,  both  himself  in  person,  and  by  his  avowed 
agent,  Mr.  Brewster  (for  such  Mr.  Brewster  must  be  con- 
ndered  to  have  been  in  the  affair  of  the  undertaking  rela- 
tive to  the  hustings) ;  Mr.  Bradshaw  and  Mr.  Lees,  the 
leading  members  of  the  central  committee,  having  been 
treated  by  Mr.  Brewster  as  the  parties  entrusted  with  the 
management  of  the  election ;  all  the  essential  business  of 
the  election  having  in  fact  been  conducted  under  their 
direction,  and  payments,  to  which  the  sitting  member  was 
legally  liable,  having  been  made  by  Mr.  Bradshaw ;  the 
district  committees  having  been  in  connection  and  com- 
munication with  the  central  committee,  as  subordinate 
parts  of  the  same  organized  machinery  for  carrying  on  the 
election  of  the  sitting  member;  and  those  committees 
having  been  the  only  ostensible  machinery  for  that  pur- 
pose :  upon  this  state  of  facts  it  is  submitted  that  the  agency 
of  these  parties  at  the  Assembly  Rooms  is  sufficiently  made 
out,  and  that  the  sitting  member  must  be  held  responsible 
for  the  acts  of  corruption  committed  by  them  through  the 
instrumentality  of  their  sub-agents,  the  members  of  the 
district  committees ;  Rogers  on  Committees  (1) ;  Ridler  v. 
Moore  (2),  And  though  it  does  not  appear  that  they 
were  committed  with  his  knowledge  or  consent,  he  will  not 
on  that  account  be  the  less  liable,  either  by  the  law  inde- 
pendent of  the  Stat.  4  &  5  Vict.  c.  67 — Felton  v.  East- 
hope  (3) ;  Rogers  on  Committees  (4) — or  under  that  statute. 
The  object  of  the  statute  was  to  facilitate  the  proof  of 
bribery,  but  not  to  prescribe  any  stricter  rule,  or,  indeed, 

(1 )  p.  201—203,  and  cases  there  cited.  (2)  Cliff.  371. 

(3)  Rog.  El.  260.  (4)  P.  206,  206. 
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1843.  at  all  to  alter  the  rule  of  evidence  in  the  proof  of  agency. 
On  the  contrary^  it  appears  to  proceed  in  a  great  measure 
upon  the  principle,  that  the  acts  of  bribery  in  themselves 
afford  a  strong  presumption  that  the  parties  committing 
them  were  the  agents  of  those  who  have  reaped  the  benefit 
of  them.  It  has  sometimes  been  argued  that>  in  conse- 
quence of  the  provision  in  the  statute  requiring  the  Com- 
mittee to  report  **  whether  or  not  it  shall  have  been  proved 
that  the  bribery  was  committed  with  the  knowledge  and 
consent  of  the  sitting  member,"  it  is  to  be  inferred  that 
bribery  by  an  agent  will  not  affect  the  seat,  unless  it  can 
be  concluded  from  the  circumstances  of  the  case  that  it  was 
committed  with  the  knowledge  and  consent  of  the  sitting 
member.  But  this  argument  is  opposed  to  the  decisions 
in  more  than  one  case  in  the  last  session ;  the  Southampton 
case{l),  the  Newcastle-under-Lyme  case  (2) j  in  which  the 
point  was  elaborately  argued  and  strongly  pressed  on  the  at« 
tention  of  the  Committee,  and  the  Second  Ipswich  ca8e(3). 
The  Committees  in  all  those  cases  unseated  the  members 
on  the  ground  of  bribery,  and  also  reported  in  express 
terms  that  it  was  not  proved  to  have  been  committed  with 
the  knowledge  or  consent  of  the  sitting  members  (4). 

Mr.  Austin, — It  is  submitted  that  there  is  no  such  con- 
nection shown  by  the  evidence,  between  the  sitting  mem- 
ber and  the  managing  members  of  the  committee  at  the 
Assembly  Rooms,  as  will  render  the  sitting  member  Uable 
for  the  corrupt  acts  of  them  and  their  sub-agents.  The 
proposition  assumed  in  the  argument  on  the  other  side,  that 

(1)  Bar.  &  Aus.  376.  (2)  Ibid.  436.  (3)  Ibid.  585. 

(4)  In  the  previous  cases  of  Sudbury  (Bar.  &  Aus.  251),  and  Ijuwieh  (ibid. 
260),  no  report  of  this  kind  was  made;  the  Committees  who  sat  in  the  earlier 
part  of  the  session  of  1842  having,  apparently,  overlooked  the  clause  of  the 
statute  that  rendered  it  incumbent  upon  them  to  report  upon  this  matter.  But 
their  omiuion  to  do  so  having  been  made  the  subject  of  remark  in  the  House  of 
Lords  (see  Hansard's  Pari.  Deb.  vol.  62,  p.  1369),  a  more  correct  practice  in 
this  respect  was  adopted  by  the  Committees  who  were  subsequently  engaged  in 
the  investigation  of  chaiges  of  bribery.  '  • 
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a  candidate  is  to  be  held  responsible  for  the  acts,  gene* 
rally,  of  persons  whom  he  employs,  or  even  whom  he 
knowingly  permits  to  conduct  business  relating  to  his 
election,  would  be  brought  more  nearly  into  accordance 
with  principles  of  justice  and  the  received  doctrines  o^ 
the  law  of  agency,  by  being  -quaUfied  thus  :  that,  in  order 
to  render  a  candidate  responsible  for  the  corrupt  acts  of 
a  person  employed  by  him  in  conducting  the  election, 
where  he  has  neither  expressly  authorized  nor  subse* 
quently  adopted  the  acts,  the  agent  must  either  have  had 
express  instructions  from  the  candidate  to  gain  the  elec- 
tion by  any  means,  or  must  have  been  acting  under  the 
eyes  of  the  candidate  in  such  a  manner  and  in  such  a 
relative  position  with  regard  to  the  candidate,  that  the 
Committee,  judging  of  the  matter  of  fact,  shall  be  led  ne- 
cessarily to  the  conclusion  that  the  candidate  could  not 
but  have  been  aware  of  the  corrupt  mode  of  proceeding 
that  the  agent  was  adopting.  But  unless  the  agent  be 
guilty  of  corruption  under  such  circumstances  as  to  afiect 
the  candidate  directly  or  indirectly  with  the  knowledge  of 
the  corrupt  acts,  it  is  submitted  that  the  candidate  ought  not 
to  be  held  liable  to  the  consequences  of  such  misconduct. 

And  this  is  the  principle  that  appears  to  be  recognized 
by  the  recent  statute,  4  &  5  Vict.  c.  57,  After  abrogating 
the  former  practice  in  Election  Committees  that  required 
the  proof  of  agency  to  precede  the  evidence  of  the  acts  of 
bribery,  the  statute  goes  on  to  prescribe  the  course  of 
inquiry  to  be  pursued  by  Committees,  with  reference,  first, 
to  the  delinquencies  of  the  constituency,  and  secondly,  to 
the  liaDility  of  the  sitting  member  or  other  candidate. 
First,  it  enables  the  Committee  to  receive  evidence  of  the 
corruption  of  the  electors,  either  individually,  or  collectively, 
(as  was  done  in  the  case  of  Sudbury  (1) ),  without  any  pre- 
vious proof  of  agency,  and  although  the  sitting  member 
(I)  Bar.  &  Am.  237. 

VOL.  I. — B.  A.  M 
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may  not  be  implicated  in  the  result  of  the  inquiry.  /  And 
then  it  proceeds  to  guard  the  interests  of  the  sitting  mem'* 
ber/ which  might*^therwise  have  been  in  jeopardy  from 
tEejadtude  of  proof  opened  by  the  alteration  in  the  prac- 
tice of  Committees^  and  the  tendency  of  the  mind,  from 
the  details  of  the  corrupt  acts,  to  run  on  too  readily  to  the 
notion  of  a  corrupt  intent  and  instrumentality  in  the  part^ 
who  has  profited  by  thtgio-  It  directs  the  Committee,  after 
reporting  upon  the  facts  of  bribery  which  shall  have  been 
proved  before  them,  also  to  report,  "  whether  or  not  it 
shall  have  been  proved  that  such  bribery  was  committed 
with  the  knowledge  and  consent  of  any  sitting  member  or 
candidate  at  the  election/'  This  part  of  the  statute, 
besides  its  immediate  object,  is  calculated  to  throw  light 
upon  the  state  of  the  law  relative  to  the  present  question; 
showing  reflectively,  what,  in  the  eyes  of  the  legislature, 
must  be  the  connexion  between  the  sitting  member  and  the 
alleged  agent,  to  enable  the  Committee  legally  to  infer  the 
liability  of  the  former  for  the  corrupt  acts  of  the  latter ;  and 
recognizing  in  effect  the  doctrine  contended  for  as  to  agency, 
that,  in  order  to  affect  the  sitting  member  with  the  con- 
sequences of  corrupt  acts,  which  he  has  neither  expressly 
authorized  nor  subsequently  adopted,  the  party  by  whom 
they  were  committed  must  be  a  party  employed  by  the 
sitting  member  under  such  circumstances  that  the  sitting 
member  must  be  held  cognizant  of  his  acts;  in  other 
words,  that  the  connexion  and  relative  position  of  the 
parties  must  be  such,  that  the  sitting  member  cannot  but 
have  known,  or  have  had  the  means  of  knowing,  the 
manner  in  which  the  agent  was  conducting  himself,  and 
the  means  he  was  employing  in  order  to  carry  the  election. 
That  alone  is  the  kind  of  agency  which  will  authorize  the 
Committee  in  reporting  against  the  sitting  member  under 
this  clause  of  the  statute,  and,  according  to  the  rule  of  law 
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recognised  and  declared  by  the  terms  of  the  statute,  will       1843, 
alBTord  ground  for  depriving  him  of  the  seat.  "" 

In  most  of  the  cases  referred  to  by  Mr.  Rogers  (1)>  as 
illustrative  of  the  kind  of  facts  from  which^  taken  in  the 
t^gKgate,  agency  may  be  inferred,  the  evidence  was  con- 
sidered sufficient  to  make  out  only  a  prim&  facie  case  of 
agency,  with  a  view  to  the  admissibility^  in  limine^  of  evi- 
dence of  the  corrupt  acts  of  alleged  agents,  not  as  ulti- 
mately decisive  of  the  question  of  the  liability  of  the  sitting 
member.  And  in  those  cases  (S)  where  it  was  received  as 
conclusive  upon  the  whole  result  of  the  case,  the  facts 
proved,  and  the  connexion  thereby  shown  between  the 
sitting  member  and  the  agent,  were  of  such  a  nature  as  to 
warrant  the  inference  that  the  former  must  have  been 
cognizant  of  the  corrupt  practices  of  the  latter.  But  in 
the  present  case  are  there  any  such  facts,  or  such  an 
aggregation  of  facts,  connecting  these  parties  with  the 
sitting  member,  so  as  to  lead  to  the  conclusion  that  the 
one  was  cognizant  of  the  acts  of  the  others  ?  The  dictum 
of  Lord  Kenyon  in  Ridler  v.  Moore  (3)  cannot  be  admitted 
as  a  general  proposition  of  law  without  considerable  quali- 
fication. According  to  the  qualification  suggested  by  Mr. 
Rogers,  if  a  candidate  knows  of  a  committee  being  esta- 
blished to  forward  the  purposes  of  his  election,  and  does 
not  disavow  their  proceedings,  he  will  be  bound  by  the 
acts  of  the  whole  body  of  the  committee,  but  not  by  the 
acts  of  the  individual  members.  It  may,  perhaps,  be 
doubted,  whether  it  would  be  necessary  for  the  candidate 
to  disavow  the  authority  of  such  a  committee,  in  order  to 
relieve  himself  from  responsibility  for  their  acts ;  but  even 
with  this  qualification,  the  proposition  implies,  both  as  a 
matter  of  fact  and  a  principle  of  justice,  that  to  be  bound 

(l}OnCoinmUteet,201. 

l^)  Durham,  2  Peck.    186;  Ipswich,  1   Lud.  50;  Osford,  P.  &  K.  63; 
C.&R.  143.  (3)  Cliff.  371. 
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1843.  by  the  acts  even  of  the  collective  committee,  be  must  be 
cognizant  at  least  of  the  general  tendency  of  their  acts ; 
and  if  this  be  true  of  the  general  acts  of  the  whole  com- 
mittee^  for  still  stronger  reasons  would  it  be  true  of  the 
separate  acts  of  the  individual  members.  In  Ridler  v. 
Moore  the  committee  was  appointed  by  Smith,  of  whose 
agency  there  could  be  no  doubt,  and  was  thus  brought 
into  direct  connexion  with  the  candidate ;  and  the  ob« 
servation  attributed  to  Lord  Kenyon,  when  explained 
by  reference  to  the  immediate  subject-matter,  must  be 
understood  to  mean,  merely,  that  this  particular  com- 
mittee, under  the  peculiar  circumstances  of  the  case,  were 
collectively  and  individually  agents,  the  individual  mem- 
bers being  considered  to  be  sub-agents  of  Smith.  With 
respect  to  Felton  v.  East  hope  (1),  (if  any  authority  can  be 
ascribed  to  so  loose  and  imperfect  a  note,  evidently  ex 
relatione,  of  ^n  obiter  dictum  at  Kisi  Prius,  and  which 
ought  never  to  have  found  its  way  into  the  respectably 
pages  where  alone  it  is  reported,)  it  is  impossible  to  sup- 
pose that  Lord  Tenterden  can  have  meant  to  say'tbat 
the  candidate  shall  be  answerable  for  the  corrupfc^cts  of 
any  person  who  may  be  employed  in  canvassing,  or  for 
some  other  particular  purpose.  The  only  sensible  inter- 
pretation the  case  admits  of  appears  to  be,  that  the 
"  agent"  of  whom  Lord  Tenterden  speaks,  for  whose  acts 
of  bribery  the  candidate  will  be  liable,  though  done  with- 
out his  express  authority,  must  be  an  agent  employed  as 
well  for  canvassing  as  for  all  other  purposes  relating  to 
the  election;  in  short,  deputed  by  the  candidate,  and 
accountable  to  him,  for  the  entire  management  of  the  elec- 
tion ;  and  such  a  relation  between  the  parties  of  itself 
implies  that  the  candidate  must  have  actually  known,  or, 
at  any  rate,  have  had  the  means  of  knowing,  what  the 
agent  was  doing  in  order  to  carry  the  election;  which 
(1)  Rog;.  El.  260. 
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brings  the  case  within  the  principle  of  the  doctrine  recog- 
nized^ as  contended,  by  the  statute  of  the  4  &  5  Vict. 

In  the  Southampton  case{l)  the  acts  of  corruption 
were  brought  home  to  the  sitting  members  by  evidence  of 
a  very  decisive  kind,  and  in  particular  by  the  palpable 
facts,  that  an  election  fund  had  been  deposited  in  a  bank 
at  Southampton,  which  was  drawn  upon  by  the  com- 
mittee at  the  Dolphin,  the  parties  immediately  instrumental 
in  the  corruption,  to  the  amount  of  4000/.,  and  that  sums 
of  money  to  that  amount  had  been  transmitted  by  Mr. 
Martyn,  one  of  the  sitting  members,  through  his  bankers 
in  London.  The  Newcctstle-under-Lyme  (2)  and  Second 
Ipswich  (3)  ceases  were  decided  on  the  narrow  and  literal 
acceptation  of  the  case  of  Felion  v.  Easihope,  and  the 
doctrine  of  agency  there  supposed  to  be  laid  down,  which 
it  is  contended  is  not  the  true  one.  And  in  both  those 
cases,  the  connexion  between  the  sitting  members  and  the 
subordinate  agents  in  the  corruption  was  traced  through 
an  agent  employed  for  the  general  management  of  the 
election ;  but  in  the  present  case  none  of  the  alleged 
agents  can  be  said  to  occupy  such  a  position. 


I84S. 


Among  the  cases  of  bribery  brought  before  the  Com- 
mittee,  the  following  alone  appear  to  require  a  particular 
notice : 

William  Middap,  an  elector  who  voted  for  the  sitting 
member,  was  employed  as  a  messenger  at  the  Assembly 
Rooms  from  the  Sunday  to  the  Friday  of  the  election 
week  ;  for  this  he  received  2\s.,  or  3s.  6d.  a  day ;  he  was 
engaged  and  paid  by  Mr.  Bradshaw's  clerk.  The  Com- 
mittee included  this  in  their  report  to  the  House  as  a 
case  of  bribery  that  had  been  proved  (4).  In  this  and  one 
or  two  other  cases,  also  included  in  the  report  of  the 


Bribery  by  the 
eiDployroent  of 
the  voter  for 
a  remaoeration 
not  more  than 
ade<|uate  to  the 
services  per- 
formed by  him. 


(1)  Bar.  &  Aos.  376. 
(3)  Ibid.  685. 


(2)  Ibid.  436. 
(4)  Post,  167. 
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1843.  Committoe,  in  which  voters  were  paid  professedly  for  their 
services  in  different  capacities,  it  did  not  appear  that  there 
was  <(ny  bargain  for  the  vote,  or  that  the  money  paid  was 
more  than  an  adequate  remuneration  for  the  services  per- 
formed ;  but  in  the  majority  of  the  cases,  the  employment 
of  the  voters  had  a  more  colourable  appearance,  especially 
of  those  employed  as  canvassers  by  the  ward  committees, 
most  of  whom  did  little  or  nothing  in  the  way  of  canvass- 
ing; and  in  some  instances  they  were  told,  when  their 
names  were  put  down  at  the  committee* rooms,  that  they 
were  not  expected  to  do  anything. 

Alleged  bribery,       JViUinkm  CexoH^  a  burgess,  being  at  the  Byron  Ward 

where  the  voter  ,  »  ^  *■ 

did  Dot  vote  for  committee-room  on  the  day  previous  to  the  polling,  was 
whMcTpart  Uie°  ^^^  "^y  ^"^  ^^  ^^^  leading  members  of  the  committee, 
bribe  was  pro.    ^jjat  if  he  voted  for  Mr.  Walter,  he  "  should  be  made 

mised,  but  for 

his  opponent,  right  along  with  the  rest ;"  and  that  there  was  a  break- 
fast which  he  might  go  to  the  next  morning.  Coxonwent 
to  the  breakfast  the  next  morning  at  a  public-house  in 
the  neighbourhood,  and  thence  went  up  to  the  poll  in 
company  with  a  party  of  voters  in  the  interest  of  the 
sitting  member.  Coxon,  however,  voted  for  Mr.  Sturge. 
It  was  contended  that  as  a  bribe  had  been  promised  and 
apparently  accepted  by  the  voter,  the  bribery  was  com- 
plete, at  least  on  the  part  of  the  corrupter,  though  the 
vote  bad  not  been  given  according  to  the  bargain  (1). 

(1)  See  Henslow  v.  Faweett,  3  Ad.  &  £11.  68,  where  Coleridge,  J.  is  reported 
to  have  said,  "  It  is  peihapi  never  safe  to  define  unnecessarily :  but  it  ai^iears 
to  me  that  the  offence  of  corrupting  is  completej  whenever  one  party  gives  or 
promises  money  for  the  purpose  of  inducing  the  other  to  vote  or  forbear  from 
voting,  and  that  other  professedly  accepts  for  that  purpose  the  promise  or  money 
so  made  or  given*  In  Harding  v.  StokM,  2  M.  &  W«  235>  Park§,  B.  ob- 
served, with  reference  to  the  case  of  Henslow  v.  Fawcettt '  In  that  case  PatUson, 
J,,  and  Coleridge,  J.,  stated  it  as  their  opinion,  that  the  fraud  of  the  voter  would 
make  no  difieience  in  the  offence—that  if  there  be  an  apparent  agreement,  it 
matters  not  whether  the  party  afterwards  actually  gives,  or  intends  to  give,  his 
vote  in  pursuance  of  the  agreement  or  not.  Lord  Denman  and  LitUtdaU,  J., 
gave  no  opinioD  on  that  point.    I  certainly  think,  however,  that  that  ie  the  cor- 
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On  the  23d  March,  the  Commitee  came  to  the  follow-       184S. 
iDg  resolutions,  which  were  reported  to  the  House  :  FiDal  leiolu- 

That  John  Walter,  Esq-  was  not  duly  elected  (1).  ***°^'- 

That  the  election  was  yoid. 

That  John  Walter,  Esq.  was,  through  his  agents,  guilty 
of  bribery  and  treating  at  the  election. 

That  it  was  proved  before  the  Conunittee  that  Wil- 
liam Spurr  was  bribed  by  I6s. ;  William  Wright  by  lOf • ; 
f  William  Miber  by  I2s.  6tf.;  John  Upton  by  10^.;  Ed- 

ward Flinders  by  3L ;  William  Middap  by  2U. ;  James 
Rayner  by  2/.;  William  Beardsall  by  1/.;  Matthew  Da- 
niel by  7s.  6d. ;  James  Wilkinson  by  15^. ;  William  Jarvis 
by  15«.;  Henry  German  by  15#.;  Isaac  Newton  by  15^.; 
^  Richard  Roberts  by  IOj.  ;  Charles  Birkin  by  lOi. ;  James 

Ash  by  1/.  7s.  6d.;  Thomas  Johnson  by  1/.  18«. :  Charles 
Clark  by  a  promise  of  5i.,  of  which  he  received  IOj.  ;  Wil- 
liam Hart  by  IL;  Samuel  CuUey  by  a  sum  not  stated, 
given  to  his  wife ;  Francis  Beastall  by  a  promise  of  5iL,  of 
which  he  received  1/. ;  Thomas  Beastall  by  a  promise  of 
61. f  of  which  be  received  IZ. ;  John  Day  by  1/.  5s*  paid  to 
himself  and  wife;  John  Kirkman  by  1/.;  William  Mid- 
dleton  by  SOs. ;  John  Emmerson  by  1/. 

That  it^was  not  proved  that  such  bribery  was  com- 
mitted with  the'Enowledge  or  consent  of  the  aforesaid 
^TFohn  Walter,  Esq. 

Incidental  point. 
Thomas  Briggs  (who  was  not  an  elector),  being  exa-  March  is  if  i6^ 

ract  doctrine,  and  therefore  tbat  if  it  be  proved  that  there  was  an  agieetnent  to 
YOte  in  parsnance  of  the  ofier,  no  matter  whether  the  party  intended  to  perform 
U  or  not,  the  oflence  of  oormpting  is  complete.'  " 
I  (1)  Mr.  D'Israeli  having  moved  the  following  resolation»  "  That  John 

I  Walter,  Esq.,  is  duly  elected  a  burgess  to  serve  in  this  present  Parliament  for  the 

town  and  county  of  the  town  of  Nottingham,"  the  Committee  divided :  Ayes, 
Mr.  D'Israeli,  Mr.  Cochrane,  Mr.  Botfield ;  Noes,  Sir  C.  Lemon,  Mr.  VilUertf 
Stuart,  Sir  R.  Feigusoo,  Mr.  Hogg. 


1/ 
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1843.        mined  as  a  witness  on  the  part  of  the  petitioners  in  sup- 

DeclarajloQs  of   po't  of  the  charges  of  bribery  and  treating,  stated  that  he 

^^ to'S^M^  received  instructions  from  Mr.  Charlton  at  the  Assembly 

agent  of  the       Rooms  to  canvass  the  Lenton  district,  and  made  his  re- 
sitting mem-  _    ,  *  *^       ^.      i  %        a  «  i 
Ur,  are  admii-  port  of  the  canvass  to  Mr.  Charlton  at  the  Assembly 

"fa^uppSrtonT  Rooms,  Mr.  Lees  being  also  present.     He  was  then  asked 

^*'*'*hen**h^    ^y   ^^'  Xfii^&iA:^,    "  Upon   making  your  report,  what 

conversation  baa  passed  between  you  and  Mr.  Charlton?" 

some  fact  of  ^^'  Austin  objected  to  the  question,  on  the  ground  that 

'"™!*^.i°*P^^"     the  declarations  of  Mr.  Charlton  were  inadmissible  in  evi- 
cattng  tne  par- 
ties to  the  dence,  as  he  had  not  been  proved  to  be  an  agent  of  the 

sitting  member. 

Mr.  Kinglahe  contended  that  the  evidence  was  admis- 
sible by  the  effect  of  the  recent  statute  4  &  5  Vict.  c.  57  : 
Ipswich  case  (1) ;   Southampton  case  (S). 

After  deliberation,  the  Committee  resolved,  that  the 
question  might  be  put. 

The  Chairman  stated  that  the  Committee  had  also  au- 
thorized him  to  communicate  to  the  parties  the  unanimous 
opinion  of  the  Committee,  "  That  the  intention  of  the 
statute  4  &  5  Vict.  c.  57,  was  to  enable  Committees  to 
receive  evidence  upon  the  whole  matter,  wherever  it  is 
alleged  that  bribery  has  been  committed,  without  proving 
in  the  first  instance  agency ;  but  that  such  evidence  must 
be  legal  evidence,  and  that  the  rules  of  evidence  have  not 
been  altered  by  that  statute.  With  reference  to  jhe  ex- 
tended sphere  of  their  inquirj^.  it  is  their  wish  to  afford 
to  the  counsel  for  the  petitioners  every  latitude  consistent 
with  the  ordinary  rules  of  evidence ;  but  before  he  puts 
a  question  as  to  anything  said  by  a  third  party,  they  will 
call  upon  him  to  state,  that  jjfi.  believes  that  the  answer 
will  tend  to  prove  some  fact  of  corruption  implicatingthe 
parties^ .  meaning  thereby  not^  the  sitting  member,  but 
'  parties  engaged  in  the  res  gestae/' 

(1)  Bar.  &  Aus.  257.  (2)  Ibid.  381. 
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XHE  Committee  was  appointed  on  the  16th  of  May,        1843. 
184S,  and  consisted  of  the  following  gentlemen : 

Sir  Wniiam  Heathcote^  Bart.,  M.  P.  for  North  Hampshire.— (Chairman.) 
John  Hardy,  Esq.  M.P.  for  Bradford. 
Viacount  Howick,  M.P.  for  Sunderland. 
Thomas  William  Bnunston,  Esq.  M.P.  for  South  Essex. 
Geoige  Podett  Scrope,  Esq.  M.P.  for  Stroud. 
Viscount  Ingestre,  M.P.  for  South  Staffordshire. 
Sir  John  MTaggart,  Bart.,  M.P.  for  Wigton,  &c. 
Petitioners — Electors. 
Silling  Member --Fitzcoy  Kelly,  Esq. 
Counsel Jbr  the  Petit iona's— Mr.  Kinglake  ^nd  Mr.  Burcham. 
Agent — Mr.  Coppock. 
Cimnsel/or  the  sitting  Member — Mr.  Austin,  Q.  C,  Mr.  Cockhum,  Q.  C. 
and  Mr.R.C.  Hildyard. 
Jgen<s— Messrs.  Hodgson  and  Burton. 

The  petition^  after  stating  that  Fitzroy  Kelly  and  Richard 
Foster  were  the  candidates  at  the  election,  allegedi  '^  that 
before  and  after  the  teste  and  issuing  out  of  the  writ  for 
holding  the  said  election,  and  at,  during  and  after  the 
said  election,  the  said  Fitzroy  Kelly  did  by  himself,  his 
agents,  friends,  managers,  partisans  and  others  on  his 
behalf,  by  divers  ways  and  means,  directly  and  indirectly 
give,  present  and  allow  to  persons  having  votes  at  such  elec- 
tion, money,  meat,  drink,  entertainment  and  rewards,  and 
make  promises,  agreements,  obligations  and  engagements 
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1843.  to  give  and  allow  money,  meat,  drinki  entertainment  and 
rewards  to  and  for  such  persons,  in  order  that  he  the  said 
Fitzroy  Kelly  might  be  elected;  that  the  said  Fitzroy 
Kelly,  by  himself,  his  agents,  friends,  managers,  partisans 
and  others  on  his  behalf,  was  guilty  of  extensive  and 
systematic  bribery,  treating  and  corrupt  practices,  in 
order  to  procure  persons  having  or  claiming  to  have  a 
right  to  vote  at  the  said  election  to  vote  for  the  said 
Fitzroy  Kelly,  or  to  forbear  to  give  their  votes  for  the  said 
Richard  Foster ;  and  that  such  bribery  and  corrupt  prac- 
tices were  open  and  notorious  in  the  said  borough^  and 
were  well  known  to  the  electors  thereof;  that  the  return 
of  the  said  Fitzroy  Kelly  was  procured  by  the  said  several 
corrupt  and  unlawful  practices,  by  reason  whereof  the 
election  and  return  of  the  said  Fitzroy  Kelly  was  wholly 
null  and  void." 

May  17. 

Preliminary  ^^  *^®  commencement  of  the  proceedings,  the  Com- 

KsoltttioDs.  mittee  agreed  to  resolutions  similar  to  those  of  the  Not- 
tingham Committee  (1),  with  the  omission  of  so  much  of 
them  as  had  reference  to  a  scrutiny.  The  third  resolution 
therefore  stood  thus : 

''That  the  Conunittee  expect,  that  with  respect  to  cases 
of  bribery  which  it  is  intended  to  bring  home  to  the 
sitting  member  or  his  agents,  the  counsel  for  the  peti- 
tioners will  now  state  the  names  of  the  electors  bribed^ 
and  those  of  the  persons  who  actually  gave  the  bribes. 
The  Committee,  however,  reserve  to  themselves  a  powers 
on  the  special  application  of  counsel^  to  proceed  with  any 
case  which  tends  to  inculpate  any  principal  or  agent,  the 
knowledge  of  which  case  has  been  brought  out  before 
the  Committee  in  the  progress  of  the  investigation,  and 
with  the  circumstances  of  which  the  parties  could  not  be 
reasonably  supposed  to  have  been  previously  cognisant'' 

(1)  AnU  136. 
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Mr.  Kinglake,  in  opening  the  case  for  the  petitioners,       1848. 
stated  the  particulars  of  four  cases  of  briberyi  and  then  The  Committee 
banded  in  a  list,  by  consent  taken  as  having  been  read,  Jhli^MUtioaerr 
containing  the  names  of  the  persons  bribed,  and  the  per-  ^?^P®''^^^. 
sons  by  whom  they  were  bribed,  in  the  cases  intended  to  bery.  to  state 
be  brought  forward.  ^  jeveral  acts 

Mr.  Cockbum  submitted  that  something  more  than  a  ^J^)**'^*^ 
mere  list  of  names  should  be  required  to  satisfy  the  spirit 
of  the  third  preliminary  resolution,  the  object  of  which 
was  to  afford  the  sittmg  member  fair  information  of  the 
nature  of  the  case,  so  as  to  enable  him  to  meet  it :  that 
with  this  view,  it  might  be  expedient  for  the  Committee 
to  remodel  their  resolution,  in  such  a  manner  as  to  include 
amongst  the  circumstances  required  to  be  stated,  the  time 
and  the  fdace  when  and  where  the  alleged  bribery  took 
pUce,  as  had  been  done  in  the  Ludlow  and  Cambridge 
eases  in  the  session  of  1840  (1). 

Mr.  Kinglake  referred  to  the  Sudbury  (S),  Seuikamfh 
tan  (3)y  and  Newcastle^^inder'Lyme  (4t)  eases,  where  an 
application  similar  to  the  present  was  refused.  The 
Cambridge  Committee,  who  had  originally  framed  their 
resolution  so  as  to  include  the  circumstances  of  time  and 
place,  afterwards  found  it  necessary  to  modify  it  by  wholly 
omitting  them :  and  they  had  since  that  time  been  omitted 
by  every  Committee  who  had  adopted  a  resolution  of  this 
kind. 

The  Committee,  after  deliberation,  resolved,  that  they 
would  not  alter  the  resolution  ;  and  that,  under  the  terms 
of  that  resolution,  the  petitioners  would  be  at  liberty  to 
prove  any  case  of  bribery,  in  which  the  name  of  the  party 
receiving  the  bribe,  and  that  of  the  party  by  whom  he  was 
bribed,  were  stated  in  the  list  handed  in  by  the  counsel  for 
the  petitioners  (0). 

(1)  See  Bar.  &  Aus.  243.  (2)  Bar.  &  Aus.  Ml. 

(3)  Ibkl.  878.  (4>  Ibid.  448. 

(6)Note(A),|)ait. 
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184S.  Mr.  C.  P.  Harris^  the  town  clerk,  who  produced  the 

Previoariy  to  poU-books,  being  examined  by  Mr.  Kinglake  on  the  part 
the  election,  B.,  of  the  petitioners,  stated,  that  a  few  days  before  the  elec- 

represeDting  , 

himself  as  acting  tion,  he  sent  a  letter  addressed  to  the  chairman  of  Mr. 
the  sitting  mem-  Kelly's  committee  at  the  Eagle  Inn,  and  another  to  the 

ber,  entered       chairman   of  Mr.  Foster's  committee  at  the  Hoop  Inn, 

into  an  agree-  ^  . 

ment  with  the     requesting  a  meeting  for  the  purpose  of  making  arrange* 

returning  officer  .  i       i         •  i         •  i* 

relative  to  the  ments  respecting  the  hustmgs;  that  m  consequence  ot 
huS«!*whfch  ^^^^  application,  Mr.  Bishop  and  Mr.  H.  H.  Harris  met 
were  used  at  him  by  appointmentat  the  mayor's  house,  when  an  arrange- 
and  signed  a  ment  relative  to  the  erection  and  expenses  of  the  hustings 
randum'of'such  ^^^  agreed  to  by  Bishop  on  the  part  of  Mr.  Kelly,  and 
C  "mmitr  h  W^  Harris  on  the  part  of  Mr.  Foster ;  and  a  memorandum  of 
that,  in  the  the  terms  of  the  arrangement  was  drawn  up  by  the  town 
proof  of  B.'s  clerk,  and  signed  by  Bishop  and  Harris;  and  that  the 
for^e  Mtdne*^*  hustings  were  erected  pursuant  to  this  arrangement.  The 
member,  the       witness  having  produced  the  memorandum^  Mr.  Kinglake 

memorandum  ,    , 

was  not  admis-    proposed  tO  put  it  m. 

done^^Mi**^^        Mr.  Austin  objected  to  its  being  received  in  evidence, 
aeent  of  the       ^g  jj  had  not  been  shown  that  Bishop,  by  whom  the  paper 
purported  to  be  signed,  had  any  authority  from  the  sitting 
member  to  act  for  him  in  this  matter. 

Mr.  Kinglake. — It  appears  that  Bishop,  professing  to 
act  on  the  behalf  of  the  sitting  member,  entered  into  an 
agreement  with  the  returning  officer  for  the  erection  of 
the  hustings,  which  were  erected  accordingly,  and  used 
at  the  election.  By  the  71st  section  of  the  Reform  Act, 
the  hustings  are  to  be  erected  at  the  joint  and  equal 
expence  of  the  candidates.  The  sitting  member,  by  pre- 
senting himself  as  one  of  the  candidates,  became  bound 
under  that  section  to  defray  a  certain  share  of  the  expences 
of  the  hustings.  Even  if  Bishop  were  not  authorized 
beforehand  to  enter  into  the  undertaking  relative  to  the 
hustings,  the  sitting  member  adopted  that  undertaking  by 
appearing  as  a  candidate,  and  making  use  of  the  hustings. 
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Mr.  Austin. — The  Tlst  section  renders  the  candidate  1843. 
liable  to  pay  for  the  erection  of  the  hustings,  a  certain 
amount  fixed  by  the  statute,  in  case  no  special  contract 
shall  be  entered  into  respecting  them.  As  a  candidate 
making  use  of  the  hustings,  the  sitting  member  might  be 
liable  for  the  statutory  price.  But  he  would  not  be  liable 
beyond  that,  except  by  special  agreement.  And  if,  as  it 
is  here  alleged,  there  was  such  an  agreement,  put  in  writing 
and  signed,  it  cannot  be  read  as  evidence  to  affect  the 
sitting  member,  unless  it  be  shown  that  the  person  by 
whom  it  was  signed  was  authorized  to  do  so  by  the  sitting 
member.  To  infer  a  recognition  of  the  contract  on  the 
part  of  the  sitting  member,  from  the  mere  fact  of  his  having 
used  the  hustings  as  a  candidate,  would  render  nugatory 
the  provisions  of  the  statute  by  which  a  certain  hmit  is  set 
to  the  expence. 

The  Committee,  after  deliberation,  resolved,  **  That  the 
evidence  hitherto  given  was  not  sufficient  to  let  in  the 
paper  tendered  in  evidence  (1)." 

On  the  following  day,  the  same  document  was  again       ^^P  i®* 
tendered  in  evidence  by  Mr.  Kinglake. — It  is  now  pro-  mul^tlS"' 
posed  to  read  this  document  for  a  different  purpose  to  wards  held  that 

■^  ^        ^  "^      *^       ^         the  memoran- 

that  for  which  it  was  tendered  on  the  former  occasion,  dum  was  admii- 
It  is  not  proposed  to  put  this  agreement  in  evidence,  as  (withourprM?' 
an  act  done  by  Mr.  Bishop  as  the  agent  of  the  sitting  °L^^*;*"fo,**" 
member,  but  it  is  proposed  to  give  evidence  of  the  act  of  ^«  fitting 
Mr.  Bishop  in  arranging  for  the  erection  of  the  hustings,  part  of  the 
and  to  adduce  this  document  in  proof  of  that   act,   as  ^,g|  agincy 
an  act   upon   which,  together  with  other  acts,  it  is  in-  fy  ^•>«  purposes 
tended  hereafter  to  found  the  inference  that  he   was 
the  agent  of  the  sitting  member.      It  is   observed   by 
Mr.  Rogers  (S),  that  in  the  case  of  an  election  agent, 
proof  of  an  express  authority   being  rarely   to  be  ob- 
tained, the  fact  of  agency  most  commonly  can  be  made 
(1)  Note  (B),  pott,  (2)  On  Committees,  201, 202. 
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1843.  out  only  as  a  matter  of  inference  from  a  number  of 
circumstances ;  amongst  others,  the  acts  and  conduct  of 
the  alleged  agent  himself.  And  with  respect  to  the  kind 
of  acts  from  which  this  circumstantial  proof  of  agency 
may  be  derived,  the  only  exception  is,  that  an  illegal  act, 
as  e.  g.  an  act  of  bribery,  cannot  form  part  of  such  proof; 
because,  for  such  acts,  it  cannot  be  supposed  that  the 
party  had  an  authority  given  him.  But  all  legal  acts, 
which  the  candidate  himself  might  have  done,  and  which 
it  may  be  presumed  that  the  candidate  gave  the  party  an 
authority  to  do,  may  form  part  of  the  circumstantial 
proof  of  agency  (1).  It  is  obvious  that  the  act  now  in 
question  is  an  act  of  this  kind.  It  is  not  denied  that  the 
petitioners  are  at  liberty  to  show  that  Mr.  Bisliop  was  a 
party  to  the  arrangement  for  the  erection  of  the  hustings, 
or  that,  if  he  had  entered  into  the  arrangement  by  word 
of  mouth,  they  might  have  given  evidence  of  his  having 
done  80.  And  are  they  to  be  precluded  from  giving  this 
evidence,  because  it  happens  that  the  terms  of  the  arrange- 
ment have  been  reduced  to  writing  ?  In  the  Nottingham 
case  of  the  present  session  (2),  a  written  undertaking  of  a 
similar  kind  to  this,  signed  by  Mr.  Brewster  on  the  part 
of  Mr.  Walter,  was  read  in  evidence  without  objection, 
although  no  proof  had  been  adduced  of  Brewster's  autho- 
rity to  act  in  this  matter  for  Mr.  Walter, 

Mr.  Austin, — The  Committee,  by  their  former  resolu- 
tion (3),  decided  that  the  paper  cannot  be  read  in  evi- 
dence, unless  it  be  shewn  that  Mr.  Bishop  had  a  previous 
authority  from  the  sitting  member  to  enter  into  the  agree- 
ment, or  that  the  sitting  member  subsequently  ratified  it. 
No  further  evidence  has  since  been  adduced,  tending  to 
show  any  such  authority  or  ratification,  and  to  admit  the 
document  now,  would  be  nothing  less  than  to  rescind  the 

(1)  P.  &  K.  660,  661.         (2)  Ante,  p.  157.         (3)  Ante,  p.  173. 
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resolution  of  yesterday.  But  it  b  now  said  that  signing  1843. 
this  paper  is  an  act  of  Mr.  Bishop,  which  may  be  given 
in  evidence,  independently  of  any  proof  of  an  authority 
from  the  sitting  member,  for  the  purpose  of  establishing 
Mr.  Bishop  as  the  agent  of  the  sitting  member.  There 
are,  no  doubt,  certain  acts  of  an  alleged  agent  which  may 
be  given  in  evidence  for  that  purpose.  But  his  decla- 
rations  are  not  admissible  for  that  purpose,  whether  by 
word  of  mouth  or  in  writing.  A  man  cannot  make  him- 
self the  agent  of  another,  simply  by  representing  himself 
to  be  so. 

According,  however,  to  the  argument  on  the  other  side, 
it  is  not  a  declaration,  but  an  act  done  by  Mr.  Bishop  that 
is  offered  in  evidence.  It  is  contended  that  the  petitioners 
have  a  right  to  prove  the  hustings  were  erected  by  the  orders 
of  Mr.  Bishop,  and  with  that  view  to  show  that  he  entered 
into  and  signed  the  agreement.  And  then  the  argument 
would  insinuate,  that,  because  the  act  of  entering  into  and 
signing  the  agreement  is  receivable  in  evidence  as  an  act 
done^  the  contents  of  the  instrument  are  likewise  receivable. 
If  so,  any  letter  or  speech  of  Mr.  Bishop  would  be  equally 
admissible.  But  can  declarations  in  this  point  of  view  be 
considered  as  acts  ?  Is  uttering  a  speech,  or  writing  a 
letter,  one  of  that  kind  of  acts  which  Mr.  Rogers  means 
to  describe  as  those  from  which  agency  may  be  inferred  (1)? 
It  might,  no  doubt,  be  competent  to  the  petitioners  to 
prove  the  fact  of  a  conference  respecting  the  hustings, 
and  that  the  hustings  were  erected  ;  and  then  it  might  be 
left  as  a  question  for  a  jury  to  infer,  whether  they  were 
erected  in  consequence  of  that  conference.  But  the  pro- 
position on  the  other  side  is,  to  give  in  evidence  not  the 
mere  fact  of  the  arrangement,  but  what  is  contained  in  the 
written  agreement.  That  is  not  an  act,  but  a  declaration, 
and  cannot  be  given  in  evidence  to  prove  the  agency  of 
(1)  On  Committees,  201,  202. 
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1843.  the  person  making  it,  but  only  after  his  agency  is  proved. 
The  argument  on  the  other  side  proceeds  in  a  vitious 
circle.  It  is  first  proposed  to  put  this  document  in  evi- 
dence to  prove  Mr.  Bishop  the  agent  of  the  sitting  mem- 
ber, and  then  it  is  tendered  as  admissible  to  affect  the 
sitting  member,  because  Mr.  Bishop,  by  whom  it  is  exe- 
cuted,  is  the  agent  of  the  sitting  member.  In  the  Not- 
tingham case  no  objection  was  taken  to  the  production  of 
the  paper ;  there  was  no  decision  upon  the  point,  because 
no  question  was  raised ;  and  that  case  can  hardly  be  used 
as  an  authority  for  the  admissibiUty  of  the  document, 
because  the  counsel  on  the  opposite  side,  in  the  exercise 
of  their  discretion,  might  think  proper  to  abstain  from 
opposing  its  production.  Besides  it  appears  from  the 
evidence  in  that  case(l),  that  the  application  to  appoint  a 
person  to  arrange  about  the  hustings  was  addressed  to 
Mr.  Walter  himself,  and  in  consequence  of  that  application 
Mr.  Brewster  attended,  from  which  it  might  reasonably  be 
inferred  that  Brewster  was  deputed  by  Mr.  Walter  as  his  I 

agent.  j 

The  Committee,  after  deliberation,  resolved  to  admit 
the  document  in  evidence  (S). 

May  18. 

Evidence  of  acu      Jn  the  examination  of  a  voter  named  Hurley,  Mr.  King- 

of  corniption  ,  ,  ♦^  o 

not  included  in   lake  having  asked  the  witness  respecting  an  offer  of  a 

BtatemenUs  ad-  bribe  made  to  him  by  a  person  named  Long,  the  question 

mistibleaa evi.   ^^s  objected  to  by  Mr.  Cockhum,  as  Hurley's  name  did 

dence  beanng  .  . 

on  some  one  of   not  appear  in  the  list  of  the  parties  implicated  in  acts  of 

beiy  that  have    bribery,  that  had  been  handed  in  as  part  of  the  opening 

^v!S^  o?^'  statement ;  and  therefore,  according  to  the  third  prelimi- 

an  offer  of  a       nary  resolution  (4),  any  case  of  bribery  in  which  Hurley 

bribe,  by  a  per-         -^  ,         i ,  .  . 

son  not  proved  to  was  Concerned  could  not  be  gone  into. 

be  an  agent  of 

IhesittinKinera.      (i)  Printed  Minutes,  p.  19  ;  ante,  167.  (2)  Note(C),ptf»r. 

ble'onl   M  ron-      ^^^  ^  ^"^^^^  ''•  ^"*'**'  ^  ^'  ^'  ^^^ '  ^  ^*^°"'  ^^'''       ^^^  "*""'  '^^' 

firmatory  of  a 

case  of  actual 

bribeiy  that  haslieen  opened. 
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Mr.  Kinglaie. — The  third  preliminary  resolution  pre-  1848. 
▼ents  the  petitioners  from  going  into  evidence  of  acts  of 
bribery  not  included  in  the  opening.  But  it  does  not 
prevent  them  from  going  into  evidence,  the  object  of  which, 
as  of  the  evidence  now  tendered »  is»  not  to  prove  any 
particular  case  of  bribery*  but  to  show  the  general  way  in 
which  the  particular  cases  that  have  been  opened  were 
carried  on.  The  statute  4  &  5  Vict.  c.  57,  permits,  indeed 
requires,  the  Committee  to  '^  receive  evidence  upon  the 
whole  matter  whereon  it  is  alleged  that  bribery  has  been 
committed."  There  is  nothing  in  the  resolution  to  deprive 
the  petitioners  of  the  benefit  of  this  enactment,  which 
enables  them  to  give  evidence  of  the  whole  matter  of  the 
alleged  corruption. '  Ck>nsi8tently  with  the  provisions  of 
this  statute,  evidence  of  attempted  or  incomplete  acts  of 
corruption,  though  by  parties  not  proved  to  be  agents  of 
the  sitting  member,  is  admissible  to  show  the  manner  in 
which  the  bribery  when  successful  was  brought  about ;  to 
show  that  it  was  part  of  a  common  scheme  carried  on  in 
concert  by  the  several  allege^  agents  of  the  sitting  mem- 
bers. Nor  is  it  any  objection  to  the  admission  of  this 
evidence,  that  the  name  of  this  person  is  not  included  in 
the  list  which  forms  part  of  the  opening  statement.  The 
resolution  requires  the  statement  of  certain  particulars  in 
those  cases  only  where  the  bribery  is  complete :  it  does 
not  require  the  statement  of  any  particulars  of  the  evidence 
by  which  it  may  be  proposed  to  prove  the  general  system 
of  corruption,  or  corrupt  practices  not  amounting  to  com- 
plete acts  of  bribery. 

Mr.  Cockbum. — ^The  rule  that  the  petitioner  is  bound 
by  his  allegations  in  the  petition,  and  his  statements  in  the 
opening,  is  not  affected  by  the  statute  of  the  4  &  5  Vict, 
the  object  of  which  was  only  to  abrogate  the  practice  of 
requiring  proof  of  agency  in  the  first  instance,  and  not 
to  alter  the  rules  of  practice  of  Committees  in  any  other 

VOL.  I. — B.  A.  N 
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1843.  respect.  Neither  on  the  petition,  nor  the  opening,  can  the 
petitioners  go  into  the  matter  upon  which  this  evidence  is 
offered.  No  case  of  general  and  systematic  bribery  was 
opened:  only  particular  eases  of  individual  bribery,  in 
none  of  which  the  name  of  this  voter  appears.  And  it  is 
quite  inconsistent  with  the  terms  and  intention  of  the  third 
preliminary  resolution,  while  it  obliges  the  petitioners  to 
give  statements  of  particular  acts  of  corruption,  at  the 
same  time  to  leave  them  at  liberty  to  enter  into  desultory 
evidence  unconnected  with  any  of  those  particular  acts, 
and  to  bias  the  minds  of  the  Committee  by  this  vague  and 
general  evidence,  which  the  sitting  member  has  had  no 
opportunity  of  fairly  meeting.  Even  in  the  petition  there 
is  no  allegation  of  general  and  systematic  bribery,  except 
as  connected  with  the  sitting  member.  And  Long,  the 
party  concerned  in  this  transaction,  was  not  mentioned  in 
the  opening  as  the  agent  of  the  sitting  member  generally, 
but  only  in  connection  with  a  particular  act  of  bribery,  in 
which  this  voter,  Hurley,  was  not  implicated.  But  if  he 
has  not  been  mentioned  in  the  opening  as  an  agent  gene- 
rally, nor  with  reference  to  the  particular  case  of  Hurley, 
the  petitioners  cannot  go  into  this  evidence,  as  evidence 
of  a  case  of  bribery,  either  general  or  particular,  by  an 
agent  of  the  sitting  member.  Besides,  an  offer  to  bribe 
is  not  within  the  meaning  of  the  act  of  the  4  &  6  Vict, 
c.  57(1),  and  therefore  evidence  of  it  cannot  be  given 
without  first  proving  Long  to  be  an  agent  of  the  sitting 
member. 

The  Committee,  after  deliberation,  resolved :  "  That  the 
petitioners'  counsel  may  proceed  with  the  evidence,  only 
with  a  view  of  its  bearing  on  some  case  of  actual  bribery, 
of  which  a  statement  has  been  opened."  (2) 

And  when  Mr.  Kinglaie  proposed  to  continue  the  ex- 
amination of  the  witness  Hurley,  the  Chairman  required 

(  i)  See  Ipnoich  eate.  Bar.  &  Aui.  258.  (2)  Note  (D),  pott. 
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the  learned  counsel  to  point  out  the  particular  case  of       1843. 
bribery,  as  bearing  on  which  the  evidence  was  offered.       "~" 

May  20. 

Mr.  Kinglaie  having  proposed  to  give  evidence  of  the  Evidence  caa- 
treating  of  voters  by  the  orders  of  Bishop,  an  alleged  J^^^^J^^^ 
agent  of  the  sitting  member,  at  a  beer-shop  kept  by  one  proof  of  agaocy, 

-^  *         «        *  unleaa  it  can  be 

Ciray  ;  sbowa  to  have 

Mr.  Austin  objected  to  the  reception  of  the  evidence,  ^^^^^^^ 
as  no  proof  had  as  yet  been  given  of  the  agency  of  Bishop,  j?**'^^^  •"  ^ 

Mr.  Kinglake. — 1.  The  statute  4  &  6  Vict.  c.  57,  thetreaUngcaii. 
enables  the  petitioners  to  give  evidence  of  acts  of  treating,  ^,q  ti^fo?!be 
before  agency  is  proved.  The  act  indeed  makes  mention  H^^^- 
only  of  '*  bribery."  But  that  is  a  term  which  is  sufficient 
to  include  treating ;  for  treating  is  a  species  of  bribery. 
Bribery  may  be  committed  by  the  corrupt  means  desig- 
nated by  the  term  ''  treating ;"  by  the  giving  of  meat, 
drink  and  entertainment  to  voters ;  as  well  by  those  other 
instruments  of  corruption  to  which  the  name  of  a  bribe  is 
in  common  parlance  more  particularly  applied.  It  is 
observed  by  Mr.  Rogers  (1),  that  ^'treatbg,  for  the  pur- 
pose of  influencing  an  election,  and  procuring  a  return, 
was  always  an  offence  at  common  law  as  a  species  of 
bribery."  And  the  proposition  is  supported  by  the  opinion 
of  Lord  Lyndhurst  in  Hughes  v.  Marshall  {2).  Before 
the  statujte  of  the  7  Will.  S,  c.  4,  treating  could  not  have 
been  made  a  ground  of  petition,  except  as  being  bribery ; 
and  it  is  a  well  known  fact  that,  befprethat  act  was  passed, 
elections  were  frequently  avoided  for  treating.  It  has 
been  remarked,  that  up  to  that  time  corruption  at  elections 
had  chiefly  been  carried  on  by  giving  meat  and  drink,  and 
that  the  procuring  votes  by  giving  money  was  comparatively 
of  rare  occurrence  (3).  In  this  state  of  things,  it  is  not 
surprising  that  the  statute  of  Will.  3,  should  have  been 

(1)  Elect.  262. 

(2)  2  Tyr.  138  ;  2  C.  &  J.  1 18.         (3)  Rog.  El.  247,  note  (a). 
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1843.  more  particularly  directed  against  the  former  mode  of  cor- 
ruption ;  not  as  a  new  substantive  offence,  but  as  the  kind 
of  bribery  which  was  then  most  prevalent.  The  statute 
was  framed  on  the  basis  of  the  resolution  of  the  House  of 
Commons  of  the  Snd  April,  1677(1),  which,  after  describing 
the  prohibited  acts  in  nearly  the  same  terms  as  the  statute 
of  William  3,  proceeds  in  express  words  to  declare  them 
to  be  ''bribery."  The  statute,  which  is  declaratory  as 
well  as  enacting,  is,  with  respect  at  least  to  the  definition 
of  the  offence,  little  more  than  a  legislative  recognition  of 
the  law  that  had  before  been  enforced  by  the  House 
under  their  resolution.  It  is  true,  that  according  to  the 
construction  of  the  statute  that  has  generally  been  adopted, 
its  provisions  have  been  understood  as  amounting  to  an 
absolute  prohibition  of  all  entertainment  given  to  electors 
after  the  teste  of  the  writ,  independently  of  any  corrupt 
intention,  or  effect,  of  influencing  their  votes.  But  the 
penalties  thus  superadded,  within  the  specified  limits,  in 
cases  which  the  common  law  would  not  have  reached, 
cannot  be  considered  to  have  abrogated  the  offence  of 
treating,  or  altered  its  character,  so  far  as  it  was  an  offence 
at  common  law  (S).  The  legal  definition  of  bribery  is  not 
affected  by  the  statute  of  William  3.  And  treating,  as 
far  as  it  was  bribery  at  common  law  at  the  time  when  that 
statute  was  passed,  continues  to  be  bribery  notwithstanding 
that  statute.  The  preamble  of  the  4  &  5  Vict.  c.  57, 
recites  that ''  the  laws  in  being  are  not  sufficient  to  hinder 
corrupt  and  iUegcd  practices  in  the  election  of  members  to 
serve  in  parliament :"  words  of  an  import  large  enough  to 
include  treating,  and  indicating  the  comprehensive  meaning 
that  the  word  ''bribery/'  which  alone  is  used  in  the  enacting 
part,  was  intended  to  bear.  The  point  now  under  dis* 
cussion  was  raised  in  the  Lewes  case  (3),  in  the  last  session, 
but  was  not  pressed  to  a  decision.  And  in  a  note  to  the 
O)  See  3  Pock.  179.  (2)  S«e  Rogm El. 364»  note  (a).  (3)  Bv.  &  Aai.  114. 
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report  of  that  case  (1),  it  is  mentioned  that  the  questioni  1843, 
whether  treating  is  within  the  act,  4  &  5  Vict.  c.  57,  was 
not  raised  in  the  Newcastle-under-Lyme  case,  nor  in  the 
Second  Ipswich  ease  in  the  same  session ;  and  in  both 
those  cases,  evidence  of  treating  was  received  before  proof 
of  agency. 

2.  Independently  of  the  stat.  4  &  5  Vict  c.  57,  the  peti- 
tioners can  give  in  evidence  this  act  of  alleged  treating,  as 
an  act  done  by  Bishop,  which  is  to  form  part  of  the  proof 
of  his  agency.  This  was  done  in  the  Norwich  case{S), 
where  the  fact  of  the  alleged  agent  having  paid  a  bill  for 
beer  which  had  been  drunk  at  one  of  the  public  houses  in 
the  sitting  members'  interest,  was  permitted  to  be  proved 
as  an  act  of  agency,  but  not  as  an  act  of  treating. 

Mr.  Austin. — 1.  The  statute  4  &  5  Vict.  c.  57,  was 
passed  for  the  purpose  of  facilitating  Ihe  proof  of  bribery. 
This  purpose  is  announced  in  its  title,  which  is  as  follows : 
"  An  act  for  the  prevratlon  of  bribery  at  elections.''    The        ^ 
word  "  bribery"  is  rep^^d  in  the  body  of  the  act  no  less  [  I 

than  five  times,  witfaMKny  variation  or  addition  extending 
to  any  other  or  \ar|^  subject.  The  expressions  in  the 
ounted  for  by  the  fact,  that  in  the 
wn,  thenreamble  was  intended  to 
apply  to  a  much  Pnger  and  more  comprehensive  act,  con-  ;  /  / 
taining,  besides  i£e  single  section  that  now  forms  the  whole 
*  of  the  act,  several  other  clauses  and  distinct  provisions 
relating  to  the  general  object  declared  in  the  preamble; 
and  containing  moreover  a  clause  expressly  enacting 
that  treatin^hould  be  deemed  bribery  within  the  mean- 
ing of  thefjlct  (3) :  from  which  it  would  appear,  that, 
in  the  op|»ion  of  the  authors  of  the  measure,  treating 
would  nq^ave  been  included  in  the  term  **  bribery,"  with- 
out suchr  a  legislative  interpretation.  As  the  act  stands  at 
present,  in  its  express  terms  it  is  confined  to  bribery. 

(1)  Bar.  &  Aqs.  117.        (2)  P.  &  K.571.       (3)  See  Bar.  &  Aos.  115. 
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1843.  And  as  it  relates  to  the  proof  of  an  ofTence,  and  is  so  fkr  of 
a  penal  character,  it  cannot,  according  to  the  ordinary  rules 
of  construction,  be  ejctended  beyond  the  import  of  its 
express  terms,  by  any  inferencie  from  its  purpose  or  general 
context;  nor  can  the  word  "bribery"  be  construed  to 
include  transactions  not  amounting  to  bribery  in  the  strict 
meaning  of  the  term.  It  may  be  admitted  that  before  the 
statute  7  Will.  8,  treating  was  an  offence  only  juaspmch 
as  it  was  bribery.  But  since  that  statute,  a  new  substan- 
tive offence  has  grown  up  under  the  dehomination  of 
treating,  entirely' distinct  from  bribery  at  common  law. 
And  the  legal  definition  of  bribery  has  become  inapplicable 
I  to  the  statutory  offence  of  treating.  To  constitute  the 
I  offence  of  bribery,  it  is  essential  that  there  should  be  a 
;  corrupt  contract  for  the  purchase  of  the  vote ;  that  the 
I  bribe  be  given  as  the  price  of  the  vote,  and  for  the  purpose 
j  'of  influencing  the  vote.  But  it  has  been  held,  that  if  the 
;  acts  prohibited  by  the  statute  of  Will.  S  have  beeil  proved 
to  have  been  done  within  the  period  limited  by  the  statute, 
the  offence  of  treating  is  complete,  and  they  need  not  be 
proved  to  have  been  done  in  consequence  of  any  corrupt 
contract  or  understanding  with  the  electors,  nor  even  with 
the  intention  of  influencing  their  votes  (I).  It  has  been 
remarked,  that  the  word  "  bribery^'*  made  use  of  in  the 
resolution  of  1677,  was  purposely  omitted  in  the  statute 
of  Will.  8,  in  order  that  treating  and  bribery  might  not 
be  confounded,  and  that  the  former  might  be  known  to 
be  a  substantive  offence  independently  of  any  corrupt 
motive  which  might,  or  might  not,  accompany  the  com- 
mission of  it  (3).  There  is  also  this  marked  difference 
between  bribery  at  common  law,  and  treating  under  the 
statute  of  Will.  8,  that  the  former  may  be  committed  at 
any  time  previous  to  the  election,  the  latter  only  within 
the  particular  period  specified  in  the  statute.  Accord- 
ingly, since  the  treating  act,  treating  and  bribery  have 
(1)  Rog.  EI.  263  ',  Middlesex,  2  Peck.  31.  (2)  2  Peck.  183. 
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usuaHy  been  considered  as  separate  cbargesj  and  made  1843. 
distmct  grounds  of  petitioning  ( 1) ;  as  in  fact  has  been  done 
in  the  present  petition.  The  preliminary  resolutions  of 
the  Committee  have  been  accommodated  to  this  distinc- 
tion between  the  two  offences,  by  requiring  a  different 
set  of  circumstances  relative  to  the  one  and  the  other  to 
be  stated  in  the  opening.  The  statements  of  the  cases 
opened  on  the  part  of  the  petitioners  pursuant  to  the  re- 
solutions,  haye  likewise  been  distributed  on  the  same 
principle  into  two  lists,  one  of  the  cases  of  bribery,  the 
other  of  the  cases  of  treating;  a  division  that  confines  the 
latter  exclusively  to  the  statutory  offence  of  treating  as 
distinguished  from  bribery  at  common  law.  And  the 
statements  relative  to  the  transactions  at  Gray's  beer- 
shop,  which  are  the  ol^ect  of  the  proposed  examination, 
are  inserted  not  in  the  former  list,  but  in  the  latter. 

2.  With  respect  to  the  second  ground  taken  in  the  ar- 
gument on  the  other  side,  viz.  that,  independently  of  the 
statute  4  &  5  Vict.  c.  57,  the  act  of  treating  may  be  given 
in  evidence  as  an  act  done  by  the  alleged  agent,  from 
which  his  agency  is  to  be  inferred,  it  may  be  answered, 
that  as  a  general  rule  a  criminal  act  of  an  alleged  agent, 
as  an  act  of  bribery  or  treating,  cannot  be  giveii  in  evl-  r  / 
dence  to  affect  the  principal,  unless  the  agency  be  pre-  (  I 
viously  proved ;  and  the  single  exception  to  this  rule  ad- 
mitted by  the  practice  of  Election  Committees  has  been, 
where  die  criminal  act  is  so  mixed  up  with  the  fact  of 
Sgency,  that  the  one  fact  is  as  much  involved  in  the  evi-         '    . 
dence  o£fered  as  the  other  ;  so  that  the  proof  of  the  one,     I    , 
"as  it  cannot  be  separated,  must,  from  the  necessity  of  the 
case,  proceed  pari  passu  with  that  of  the  other.    But  it 
has  not  been  shown  that  such  is  the  case  in  the  present 
instance. 

The  Committee,  afler  deliberation,  came  to  the  follow- 
ing resolutions : 

(I)  Rog.  £1.  247. 
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1848.  1.  That  the  statute  4  &  5  Viet.  c.  57,  cannot  be  taken 

to  apply  to  treating,  unless  such  treating  can  be  shown  to 
have  influenced  some  particular  vote. 

S.  That  counsel  must  not  go  into  evidence  as  to  acts 
of  treating  which  cannot  be  shown  to  have  influenced 
some  particular  vote,  unless  such  acts  are  charged  to  have 
been  committed  by  parties  previously  shown  to  be  agents 
of  the  sitting  member,  except  where  the  evidence  which 
is  intended  to  prove  the  treating  cannot  be  separated 
from  that  which  is  intended  to  prove  the  agency  (I). 

May  32. 

ETideoce  of  After  these  resolutions  of  the  Committee,  Mr.  Kinglake 

toTbeimv^Moof  Proceeded  with  the  examination  of  a  witness  named  At- 
of  agenor,   ^      kinson,  who  stated,  that  on  the  evening  of  the  nomination 

where  the  eri-  .    i    ,*-^i  -m^      -tt-  n   t 

deoceortheone  day,  he  accompanied  Gray  to  Mr.  Kelly  s  committee 
Mperau2[fToiD  room,  at  the  £agle,|where  Gray  had  a  private  conference 
thmtofthe  ^^h  Hazard,  an  alleged  agent  of  the  sitting  member; 
that  Gray  then  told  the  witness  that  he  would  go  to  the 
**  Old  English  Gentleman"  (a  house  at  Barnwell,  which 
had  been  taken  by  Southey,  another  alleged  agent  of  the 
sitting  member,  and  used  under  Southey's  superintendence 
for  purposes  connected  with  the  election);  that  they  ac- 
cordingly went  to  the  *'  Old  English  Gentleman,"  and 
when  they  came  there,  Gray  inquired  for  Southey,  who 
took  Gray  into  a  private  room,  and  had  an  interview  of 
some  twenty  minutes  with  him ;  that  on  the  morning  of 
the  day  of  polling,  the  committee  having  removed  from 
the  Eagle  to  a  house  on  Parker's  Piece,  where  the  hust- 
ings were  erected,  the  witness  saw  Bishop,  another  al- 
leged agent,  at  the  latter  place,  and  had  a  communication 
with  him  relative  to  the  opening  of  Gray's  beer-shop, 
telling  Bishop  that  Gray  said  he  would  not  vote  unless 
his  house  was  opened ;  that  Bishop  thereupon  went  with 
the  witness  to  Gray's  house. 

(1)  Note(E),|io»i. 


CAMBRIDGE.  185 

Mr.  Kinglake  then  proposing  to  ask  the  witness,  what       184S. 
took  place  at  Gray's  ? 

Mr.  Austin  objected  to  this  course  of  examination,  as 
not  falling  within  the  exception  in  the  second  resolution 
of  the  20th  of  May(l).  And  if  this  transaction  was 
meant  to  be  given  in  evidence,  as  having  influenced  Gray's 
vote,  and  so  within  the  first  resolution,  in  that  case  Gray's 
name  ought  to  have  been  inserted  as  a  party  bribed 
amongst  the  cases  of  bribery  in  the  list  handed  in  as 
part  of  the  opening  statement,  but  his  name  appeared 
there  only  in  connexion  with  a  case  of  treating. 

Mr.  Kinglake  contended  that  this  was  a  case  within 
the  second  resolution,  where  the  evidence  of  the  facts  of 
the  treating  were  so  mixed  up  with  the  proof  of  the 
agency,  that  the  one  could  not  be  gone  into  separately 
from  the  other :  the  same  evidence  tended  to  prove  the 
treating  at  Grray's  beer-shop,  and  the  agency  of  these 
several  persons,  and  the  connexion  between  them  as 
agents  for  purposes  relating  to  the  election  of  the  sitting 
member. 

The  Committee,  after  deliberation,  resolved.  That  the 
evidence  tendered  came  within  the  exception  in  the  last 
resoluti<m,  and  might  be  admitted  (S). 

JU^y22. 

A.  witness  named  Bid  well,  having  stated  that  on  the  Eyideoce  ad- 
day  of  polling  Mr.  Kelly  came  to  his  house,  accompanied  ntting  member  t 
by  Hazard,  an    alleged  agent  of  the  sitting  member,  JJ.^^^llllii^l'JJi 

Mr.  Kinglake  asked  the  witness, ''  What  passed  between  ^  ^^ter,  tboagh 
°  '  such  Toter  wu 


you  and  Mr.  Kelly  T  oot  charged  in 

Mr.  Cockburn  objected  to  the  question,  as  not  relating  nart)Pco^^roed 
to  any  part  of  the  case  that  had  been  opened  :  Bidwell*8  J°.f^  ^^  ®J 
name  not  being  mentioned  in  the  opening  statement  as  though  there 
concerned  in  any  act  of  corruption,  and  no  charge  against  I^^ins^  theui^ 
Mr.  Kelly  personally  having  been  opened.  JJSISSS?' 

Mr.  Kinglake  contended  that  it  was  competent  to  the 

(!)  AnU,  184.  (2)  Note  (F),  pott. 
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1843.  petitioners  to  give  in  evidence  any  act  or  declaration  of 
the  sitting  member  in  the  course  of  his  canvass,  as  bearing 
on  the  way  in  which  the  election  was  conducted;  and 
also,  in  this  particular  instance,  as  material  to  the  proof 
of  the  agency  of  Hazard. 

The  Committee  resolved  that  the  question  might  be 
put. 

The  particulars  of  the  case  of  William  SmUhers  (men- 
tioned in  the  report  of  the  Committee  (1)  as  having  been 
bribed)  were  stated  by  Smithers  in  his  evidence  before 
the  Committee  as  follows : 

Smithers  kept  a  public-house  at  Cambridge.  At  the 
municipal  election  in  the  year  1841,  his  house  was  used 
by  a  committee  of  which  Mr.  Naylor  and  Mr.  Lawrence 
were  the  principal  members,  and  a  bill  to  the  amount  of 
182.  8«.  9d.  incurred  by  them  for  refreshments  and  the 
hire  of  committee  rooms.  Part  of  the  amount,  5L  7««, 
was  paid  to  him  by  Mr.  Naylor,  but  the  rest  remained 
due.  Shortly  before  the  present  election,  Smithers  was 
canvassed  by  Mr.  Kelly,  accompanied  by  Mr.  Naylor 
and  Mr.  Lawrence.  Smithers  told  Mr.  Kelly,  he  would 
not  vote  for  him  until  his  bill  was  paid ;  alluding  to  the 
bill  incurred  at  the  municipal  election.  On  the  day  of 
polling,  about  eleven  o'clock  in  the  morning,  Mr.  Burden, 
an  under-graduate  of  the  University,  called  upon  Smithers, 
and  asked  him  to  go  and  vote,  which  Smithers  refused  to 
do.  About  two  o'clock  on  the  same  day,  Mr.  Southey 
and  Mr.  Burdon  called  upon  Smithers,  and  asked  him  to 
go  and  vote.  Smithers  told  them  he  should  not  go  and 
vote  unless  his  bill  was  settled  before  he  went.  Both  Mr. 
Burdon  and  Mr.  Southey  then  said,  **  Will  you  promise 
me  you  will  go  and  vote  if  I  pay  your  bill?"  Smithers 
answered,  "  Yes ;  but  I  will  have  the  money  first.^'  The 
sum  of  IS/.   U.  6cf.,  and  Sd.  in  half-pencef  the  exact 

(1)  ?.\Q9,pott. 
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amannt  of  the  balance,  was  then  paid  to  Smithers  by  Mr.        184S. 
Burdon.    Smithers  then  went  and  voted  for  Mr.  Kelly. 

There  was  no  evidence  to  show,  indeed  it  was  not 
alleged,  that  Mr.  Burdon  was  an  agent  of  the  sitting 
member.  With  reference  to  the  proof  of  the  agency  of 
Mr.  Southey,  the  following  were  the  principal  circum- 
stances that  appeared  in  evidence  before  the  Committee* 

A  committee  for  managing  Mr.  Kelly's  election  sat  at 
the  Eagle  hotel*  Mr.  Kelly  was  staying  at  the  Eagle,  and 
occupied  a  room  next  to  the  committee  room.  He  was 
seen  going  in  and  out  of  the  committee  room,  and  con« 
versing  with  the  persons  who  frequented  it*  Amongst 
those  persons  were  Mr.  Bishop,  Mr.  Bartlett,  Mr.  Naylor 
and  Mr.  Hazard.  Mr.  Bishop,  besides  entering  into  the 
undertaking  relative  to  the  hustings,  which  has  been 
already  mentioned  (1),  also  canvassed  with  Mr.  Kelly. 
Mr.  Bartlett  canvassed  with  Mr.  Kelly,  and  gave  orders 
at  the  Eagle  for  hiring  flys  to  carry  voters  up  to  the 
poll.  Mr.  Naylor  on  several  occasions  canvassed  with 
Mr.  Kelly.  Mr.  Hazard  canvassed  with  Mr.  Kelly; 
and  in  canvassing  a  voter  named  Bidwell,  Mr.  Kelly 
referred  to  Mr.  Hazard  for  ''a  card  of  the  department 
which  Bidwell  had  a  vote  in."  Mr.  Bartlett,  Mr.  Naylor 
and  Mr.  Hazard  engaged  persons  who  were  employed  as 
clerks  and  messengers  at  the  Eagle  committee  room ;  and 
those  persons  were  paid  by  them,  or  by  a  person  acting 
under  their  directions. 

A  few  days  previous  to  the  election,  an  empty  house  at 
Barnwell,  which  had  been  a  public-house,  called  the  "  Old 
English  Grentleman,''  was  opened  by  persons  acting  under 
the  directions  of  Mr.  Southey;  some  furniture  was  brought 
into  it ;  and  several  rooms  in  it  were  arranged  for  the  pur- 
poses of  election  committee  rooms :  and  Mr.  Southey 
attended  there  daily,  receivmg  and  answering  applications 
relative  to  the  business  of  the  election.    Between  this 

(1)  Ante,  172. 
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18i3.  time  and  the  day  of  polling,  Mr.  Bartlett  was  frequently 
at  the  Old  English  Gentleman ;  and  Mr.  Naylor  and  Mr. 
Hazard  also  came  there.  It  appeared  that  it  was  usaal 
at  elections  at  Cambridge  for  both  parties  to  have  a 
night-watchi  to  watch  any  attempt  at  corruption  of  voters 
by  the  opposite  party.  The  management  of  the  night- 
watch  on  behalf  of  Mr.  Kelly,  was  at  the  present  election 
carried  on  at  the  Old  English  Gentleman,  and  super- 
intended by  Mr.  Southey .  A  watch  committee,  consisting 
principally  of  young  men  of  the  University,  was  formed  and 
met  at  the  Old  English  Gentleman.  The  watchmen  made 
their  reports  to  Mr.  Southey  there ,  and  the  persons  so 
employed  were  paid  by  Mr.  Southey,  and  in  several  in- 
stances were  appointed  by  him.  Some  of  the  persons 
who  were  hired  as  messengers  at  the  Eagle  were  em*  ' 

ployed  on  the  night-watch  at  the  Old  Englbh  Grentleman; 
and  they  were  paid  for  their  services  in  the  former  capa-  1 

city  by  Mr.  Hazard  or  other  members  of  the  committee  . 

at  the  Eagle,  and  in  the  latter  capacity  by  Mr.  Southey.  ] 

Previously  to  the  day  when  the  Old  English  Gentleman 
was  opened,  Mr.  Southey  was  several  times  at  the  com- 
mittee room  at  the  Eagle,  and,  while  he  was  there, 
engaged  a  person  who  was  employed  as  a  messenger  at 
the  Eagle,  and  afterwards  on  the  night-watch  in  Barnwell, 
and  paid  in  the  manner  already  described.  There  was 
also  such  evidence  of  an  apparent  communication  between 
the  committee  at  the  Eagle  and  the  Old  English  Gentle- 
man, as  is  mentioned  in  a  preceding  page  (1).  On  the 
day  of  polling,  the  committee  at  the  Eagle  removed  to  a 
committee  room  on  Parker's  Piece,  where  the  hustings 
were ;  and  in  the  course  of  that  day,  Mr.  Kelly,  and  also 
Mr.  Bishop,  Mr.  Hazard,  Mr.  Naylor,  and  Mr.  Southey, 
were  at  that  committee  room. 
With  reference  to  the  case  of  Smithers  in  particular,  it 

(1)  Anu,  184. 
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was  urged)  on  the  part  of  the  petitioners,  that  the  circum*       1843. 

stance  of  Mr,  Southey  and  Mr.  Burdon  being  acquainted 

with  the  exact  amount  of  the  sum  owing  to  Smithers, 

showed  that  Southey  must  have  had  some  communication 

with  Naylor  on  the  subject.     It  was  however  suggested, 

on  the  other  side,  that  Mr.  Burdon  might  probably  have 

learnt  the  particulars  of  the  debt  from  Smithers  himself, 

when  he  called  upon  Smithers  in  the  earlier  part  of  the 

day. 

The  addresses  of  the  counsel  on  the  general  case  con- 
sbted  principally  of  comments  on  the  evidence,  and,  on 
the  part  of  the  sitting  member,  the  credibility  of  some  of 
the  witnesses.  The  legal  part  of  the  discussion,  relating 
to  the  question  of  agency,  comprized  nearly  the  same 
arguments,  and  the  same  authorities  were  cited,  as  in  the 
Nottingham  case  (1).  The  Nottingham  ease  itself  was 
also  cited,  and  strongly  insisted  on  by  Mr.  Bureham,  in 
ramming  up  the  evidence  on  the  part  of  the  petitioners, 
as,  in  many  of  its  circumstances,  resembling  the  present 
case;  the  connection  between  the  sitting  member  and  the 
committee  at  the  Eagle,  and  between  that  committee 
and  the  parties  at  the  Old  English  Gentleman,  being,  it 
was  contended,  similar  to  that  in  the  Nottingham  case, 
between  Mr.  Walter  and  the  central  committee  at  the 
Assembly  Rooms,  and  between  the  central  committee  and 
the  ward  committees. 

The  Committee,  after  deliberation,  decided  that  the 
agency  of  Mr.  Southey  was  not  proved  (2). 

May  26. 

The  followbg  resolutions  were  reported  to  the  House :  Final  nmIq- 
"  That  Rtzroy  Kelly,  Esq.,  was  duly  elected  (8).  ^"^ 

''  That  it  was  proved  to  the  Committee  that  William 
Smithers  was    bribed    by  the    payment  of  a   sum  of 
18^  Is.  9d.  claimed  by  him  as  the  balance  of  a  bill  incurred 
(1)  Ana,  136.  (2)  Note  (O).  pati.  (3)  Note  (H),  po$t. 
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1843.  at  a  municipal  election  a  year  and  a  half  before ;  payment 
of  that  sum  having  been  refused  until  the  poll  was  going 
on,  and  having  then  been  made  by  a  party  not  liable  for 
the  debtj  and  for  the  avowed  purpose  of  inducing  the 
elector  to  vote  (I). 

"  That  such  payment  was  not  proved  to  be  made  by 
the  sitting  member  or  his  agents,  or  with  the  knowledge 
or  consent  of  the  sitting  member  (2). 

"  That  it  was  proved  that  John  Hum  left  his  residence 
for  the  purpose  of  avoiding  being  served  with  the  Speaker's 
warrant,  requiring  him  to  attend  and  give  evidence  be- 
fore the  Committee ;  that  he  did  actually  so  avoid  being 
served  with  the  warrant,  and  attending  as  a  witness." 


NOTES. 

(A)  AntCf  p.  171.  Lord  Howick  having  moved,  ''That  the  Com- 
mittee is  of  opinion,  that,  under  the  terms  of  the  resolation,  the  counsel 
for  the  petitioners  will  be  at  liberty  to  prove  any  case  of  bribery  when  the 
name  of  the  party  receiving  the  bribe,  and  that  of  the  party  by  whom  he 
was  bribed,  shall  have  been  made  known  to  the  counsel  for  the  sitting 
member  at  the  time  of  opening  the  case  ;**  the  Committee  divided :  Ayes, 
Jive ;  Lord  Howick,  Mr.  Bramston,  Mr.  Poulett  Scrope,  Sir  John 
M*Taggart,  Sir  William  Heathcote:  Noes,  itoo;  Mr.  Hardy,  Lord 
Ingestre.— Pnn^eti  Minutes,  p.  iv. 

(B)  Ante  p.  173.  The  Committee  divided  upon  tl^is resolution:  Ay69, 
Jbur;  Sir  W.  Heathcote,   Mr.  Hardy,  Lord  Ingestre,  Mr.  Bramston; 

Noes,  three ;  Mr.  Poulett  Scrope,  Sir  John  M'Taggart,  Lord  Howick. — 
Printed  Minutes,  p.  iv. 

(C)  Ante,  p.  176.  The  Committee  divided  on-this  resolution :  Ayes, 
four;  Mr.  Bramston,  Lord  Howick,  Sir  John  M*Taggart,  Mr.  Poulett 

Scrope:  Noes,  three;  Sir  William  Heathcote,  Lord  Ingestre,  Mr.  Hardy. 
— Printed  Minutes,  p.  iv. 

(D)  Ante,  p.  178.  Lord  Howick  having  moved,  ^  That  counsel  be 
allowed  to  proceed  with  the  examination;''  the  Committee  divided : 
Ayes,  three;  Lord  Howick,  Sir  John  M'Taggart,  Mr.  Poulett  Scrope: 
Noes,  four ;  Sir  William  Heathcote,  Mr.  Bramston,  Lord  Ingestre,  Mr. 
Hardy. 

It  was  then  moved,  **  That  the  counsel  may  proceed  with  the  examina- 

(1)  Note  (I),  post,  (2)  Note  (J),  posL 
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tioD,  only  with  a  Tiew  of  its  bearing  on  some  case  of  actual  bribery,  of        1843. 

which  nodce  has  been  given :"  which  was  agreed  to  without  a  division. — 

Printed  Minutes,  p.  v. 

(£)  Jn<f,  p.  184.  These  resolutions  were  agreed  to  without  a  division. 
— Printed  MimUeSj  p.  vi. 

(F)  Ante,  p.  185.  On  this  resolution  the  Committee  divided:  Ayes, 
Jive ;  Mr.  Bramston,  Lord  Ingestre,  Lord  Howick,  Sir  John  MTaggart, 

Mr.  Poulett  Scrope :  Noes,  two ;  Sir  William  Heathoote,  Mr.  Hardy. — 
Printed  Minutes^  p.  vi. 

(G)  Ante,  p.  189.  Mr.  Poulett  Scrope  having  moved,  <<That  Mr. 
Southey  was  distinctly  authorized  by  Mr.  Kelly's  recognized  Committee 
to  manage  one  department  of  the  biisinets  of  the  election,  involving  a 
diacretionaiy  power  of  expending  money  on  his  own  responsibility;"  the 
Committee  divided :  Ayes,  three ;  Lord  Howick,  Mr.  Poulett  Scrope,  Sir 
John  MTaggart :  Noes,/(mr ;  Sir  William  Heathcote,  Mr.  Hardy,  Mr. 
Bramston,  Lord  Ingestre. — Printed  Minutes,  p.  viii. 

(H)  Ante,  p.  189.  On  this  resolution  the  Committee  divided :  Ayes, 
four;  Sir  William  Heathcote,  Mr.  Hardy,  Mr.  Bramston,  Lord  Ingestre: 
Noes,  three;  Lord  Howick,  Mr.  Poulett  Scrope,  Sir  John  M'Taggart. — 
Printed  Minutes,  p.  viii. 

(I)  Ante,  p.  190.  Lord  Howick  having  moved  this  resolution,  Mr.  Hardy 
proposed  as  an  amendment,  to  leave  out  the  word  "  bribed,"  in  order  to 
insert  the  words  '<  induced  to  vote."  The  Committee  divided  on  the  ques- 
tion, '*  That  the  word  proposed  to  be  left  out  stand  part  of  the  question :" 
Ayes  Jive ;  Sur  William  Heathcote,  Lord  Howick,  Mr.  Bramston,  Mr.  Pou- 
lett Scrope,  Sir  John  M'Taggart:  Noes,  tv>o;  Mr.  Hardy,  Lord  Ingestre. 

The  Committee  then  divided  on  the  main  question :  Ayes,  Jive;  Sir 
William  Heathcote,  Lord  Howick,  Mr.  Bramston,  Mr.  Poulett  Scrope, 
Sir  John  M'Taggart:  Noes,  two;  Mr.  Hardy,  Lord  Ingestre. — Printed 
Minutes,  p.  viii. 

(J)  Ante,  p.  190.  Mr.  Hardy  having  moved,  ''  That  such  payment 
was  not  made  by  the  sitting  member  or  his  agents ;"  the  Committee 
divided:  Ayes, /bur;  Sir  William  Heathcote,  Mr.  Hardy, Mr.  Bramston, 
Lord  Ingestre:  Noes,  three;  Lord  Howick,  Mr.  Poulett  Scrope,  Sir  John 
MTaggart 

It  was  then  moved  by  Mr.  Hardy,  ''That  such  payment  was  not  proved 
to  be  made  with  the  knowledge  or  consent  of  the  sitting  member:" 
which  was  agreed  to  without  a  division.— Prtn^ecf  Minutes,  p.  iz. 


(    192    ) 


TOWN  OF  NOTTINGHAM. 

184S.        The  Committee  was  appointed  on  the  30th  of  May, 
1843,  and  consisted  of  the  following  gentlemen: 

Charles  Wood,  Esq.,  M.  P.  for  Hali&x,— (Chairman.) 

Ralph  Bernal,  Esq.,  M.  P.  for  Weymouth  and  Meloombe  Regis. 
Lord  Courtenay,  M.  P.  for  South  Devonshire. 
Archibald  Hastie,  Esq.,  M.  P.  for  Paisley. 
James  Henry  Baillie,  Esq.,  M.  P.  for  Inverness-shire. 
Savile  Craven  Henry  Ogle,  Esq.,  M.  P.  for  South  Northum- 
berland. 
Charles  Gray  Round,  Esq.,  M.  P.  for  North  Essex. 

PefiVioners— Electors . 
SUting  Member — Thomas  Gisbome,  the  younger,  Esq. 
Counsel/or  the  Feiit'umen^VLx.  Cockbum,  Q.  C.  and  Mr.  R.  C. 
HUdyard. 
Agents — Messrs.  Clarke,  Fynmore  and  Fladgate. 

Counsel  for  the  Sitting  Member — Mr.  Austin,  Q.  C.  and  Mr.  Kinglake. 
Jgent — Mr.  Browne. 


There  were  three  petitions  presented  (on  the  1 1th  of 
April,  1843,)  by  Thomas  HoUins  Smith,  William  Hannay 
and  John  Whyatt  respectively :  each  of  which  stated  that 
Thomas  Gisbome,  the  younger,  esquire,  and  John  Wal- 
ter, the  younger,  esquire,  were  candidates  at  the  election ; 
that  the  poll  was  taken  on  the  6th  of  April,  1843,  and  at 
the  close  thereof  the  said  Thomas  Gisborne,  the  younger, 
was  declared  to  be  elected,  and  was  returned  accordingly. 
The  petitions  of  Smith  and  Whyatt  charged  acts  of  treat- 
ing and  bribery  against  the  sitting  member  by  himself 
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and  his  agents.     The  petition  of  Hannay,  in  addition  to        1843. 
those  chargesi  contained  allegations  involving  a  scrutiny.     — — 

The  Committee  came  to  certain  preliminary  resolutions      Thursday, 
similar  to  those  in  the  First  Nottingham  case  (1). 

Mr.  Cockburn  (after  stating  that  the  petition  as  to  a 
scrutiny  was  withdrawn)  opened  the  case  for  the  peti- 
tioners on  the  ground  of  bribery  by  agents  of  the  sitting 
member.  It  appeared  from  his  statement  that  indirect 
bribery  was  generally  practised  at  the  election  by  a 
colourable  employment  of  the  voters.  The  town  was 
divided  into  seven  wards.  One  committee — called  the 
central  committee — in  the  interest  of  the  sitting  member, 
met  in  the  Exchange  Rooms,  at  which  persons  of  the 
names  of  Brown  and  Moore  acted  as  agents  for  the  sitting 
member.  There  was  a  sub-committee  in  each  of  the 
wards,  and  at  each  committee  there  was  a  sub-agent, 
whose  names  were  mentioned ;  the  agent  in  St.  Mary's 
ward  being  one  Butler.  All  these  committees  were  in 
communication  with  the  central  committee,  and  the 
various  parties  employed  as  agents  acted  as  sub-agents 
to  Brown  and  Moore.  The  learned  counsel  (in  compli« 
ance  with  the  resolutions  of  the  Committee)  then  stated  the 
names  of  the  voters  alleged  to  have  been  bribed,  and  of 
the  persons  by  whom  the  bribes  were  given  or  promised. 

A  witness  of  the  name  of  Hutchinson  stated,  that  a  Semhu,  that  a 
day  or  two  before  the  election  he  was  at  Butler's  house,  Mke?Mto a 
and  that  Butler  applied  to  him  to  assist  in  obtaining  the  Ji^f  IJJf  a^wt*** 
seat  for  Mr.  Gisborne.  before  the 

He  was  then  asked  if  Butler  pointed  out  to  him  in  bfuhed/ffThe' 
what  way  he  was  to  assist  in  bringing  about  the  election  iiJa'af^r^Vixls^ 

of  Mr.  Gisborne.  htoj^g)xi  to  bear 

Upon  some 

Mr.  Kinglake  objected  to  the  question,  inasmuch  as  it  parties  stated  to 

have  been 

n\  A^iM  w.   \i(i  bribed  in  the 

(1)  i«nre,p.  136.  opening  of  ihc 

VOL.  I.— B.  A.  O  ^^^' 
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1848.  was  not  pointed  to  any  particular  act  of  bribery.  Al- 
though the  statute  4  &  6  Vict.  c.  67,  allows  bribery  to  be 
proved  before  agency^  still  the  principal  cannot  be  affected 
by  declarations  of  an  agent,  till  the  fact  of  agency  is 
established.  What  is  sought  to  be  proved  is  not  an  act 
done,  and  is  therefore  not  within  the  exception  to  the 
general  rule,  introduced  by  that  statute.  Before  that 
statute  even  an  act  of  bribery  could  not  be  given  in  evi- 
dence till  agency  was  established.  And  the  statute  is  not 
to  be  extended,  as  was  decided  in  the  Cambridge  ease, 
where  the  Committee  resolved  that  proof  of  acts  of  treat* 
ing  could  not  be  admitted  till  agency  was  established  (I). 

Mr.  Hildyard, — ^The  questions  as  to  acts  and  declara* 
tions  are  totally  distinct.  The  rule  laid  down  by  former 
Committees  is  clear,  viz.  that  a  criminal  act  cannot  be 
proved  before  agency  is  established,  to  which  the  statute 
referred  to  has  introduced  an  exception  in  the  case  of 
bribery.  But  here  it  is  not  proposed  to  prove  any  crimi" 
nal  act.  It  is  admitted  that  proof  of  mere  naked  declara- 
tions cannot  be  gone  into,  but  where  a  declaration  is  part 
of  the  res  gestae,  as  here,  it  may  be  proved.  The  object 
is  to  show  corrupt  conduct  on  the  part  of  Butler,  which 
cannot  affect  the  sitting  member,  unless  a  connexion  is 
shown  between  them.  The  Committee,  it  is  to  be  re- 
membered, are  to  make  a  distinct  report  as  to  facts  of 
bribery  under  the  4  &  5  Vict.  c.  57.  It  is  material,  there- 
fore, that  all  possible  information  should  be  laid  before 
them.  The  law  on  this  point  was  satisfactorily  laid  down 
by  the  first  Nottingham  Committee  (2),  as  follows.  "  That 
the  intention  of  the  statute  4  &  5  Vict.  c.  57,  was  to  enable 
Committees  to  receive  evidence  upon  the  whole  matter, 
wherever  it  is  alleged  that  bribery  has  been  committed, 
without  proving  in  the  first  instance  agency;  but  that 
such  evidence  must  be  legal  evidence,  and  that  the  rules 

(1 )  Ante,  p,  179.  (2)  A%\ie,  p.  168. 
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of  evidence  have  not  been  altered  by  that  statute.  With  184S. 
reference  to  the  extended  sphere  of  their  inquiry,  it  is  the 
wish  of  the  Committee  to  afford  to  the  counsel  for  the 
petitioners  every  latitude  consistent  with  the  ordinary 
rules  of  evidence ;  but  before  he  puts  a  question  as  to 
anything  said  by  a  third  party,  they  will  call  upon  him  to 
state,  that  he  believes  that  the  answer  will  tend  to  prove 
some  fact  of  corruption  implicating  the  parties,  meaning 
thereby  not  the  sitting  member,  but  parties  engaged  in 
the  res  gestse."  Now  the  answer  to  the  question  put 
would  implicate  Butler  in  corrupt  practices,  and  the  ques- 
tion is  therefore  admissible. 

Mr.  Kinglake,  in  reply. — When  the  former  Nottingham 
Committee  said  that  the  party  must  be  prepared  to  prove 
facts  of  corruption,  they  must  have  meant  some  of  these 
fiicts  which  were  included  in  the  opening  statement. 

Mr.  Hildyard  then  observing  that  the  question  put 
referred  to  two  such  cases,  and  mentioning  the  names  of 
the  parties,  Mr.  Kinglake  stated,  if  the  counsel  on  the 
other  side  pledged  themselves  that  the  answer  to  the 
proposed  question  should  be  brought  to  bear  legally  upon 
acts  of  bribery,  in  which  these  parties  were  concerned, 
he  would  withdraw  the  objection. 

The  question  was  then  put. 

The  witness  was  afterwards  asked  if,  before  the  election,  A  witnen  may 
any  of  the  voters  whom,  he  had  previously  mentioned,  had  certain* voters^ 
said  anythinfir  to  him  respecting  their  votes.  ^*^  **!^  xaym. 

^,  IT  o  respecting  their 

Mr.  Kinglake  objected  to  the  question. — It  would  be  votes,  if  the 
evidence  if  brought  home  to  the  knowledge  of  an  agent,  explanatory  of  a 
or  of  the  sitting  member ;  but  what  is  proposed  to  be  put  ^ctton  between 
in  evidence  is  a  mere  conversation  between  the  witness  ^  alleged  agent 

1  r»ii  .    .  i.«i  #.  1  for  the  sitting 

and  some  voters.    This  is  very  different  from  an  act  done,  member,  and 
which  is  a  thing  to  affect  the  sitting  member ;  or  from  Klebeen*bribid 

Q  2  '^  ^b®  opening 

of  the  i 
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1843.  declarations  accompanying  such  an  actj  which  would  be 
'  evidence  as  explanatory  thereof. 

Mr.  Hildyard. — The  conversation  is  tendered  for  the 
purpose  of  establishing  criminal  conduct  on  the  part  of 
Butler^  and  the  petitioners  are  at  Uberty  to  show  such 
conduct.  Suppose  it  were  shown  that  the  witness  had 
said  to  the  voters  that  Butler  had  told  him  that  he,  Butler, 
would  give  them  each  so  much  money  for  his  vote. 

Mr.  Kinglake,  in  reply. — Such  evidence  would  not  be 
admissible,  unless  it  were  shown  it  was  communicated  to 
Butler. 

The  Committee,  after  deliberation,  asked  the  counsel 
for  the  petitioners,  whether  they  were  prepared  to  prove 
any  criminal  transaction  between  Butler  and  any  of  the 
parties  named  in  the  opening  statement  as  having  been 
bribed,  of  which  the  answer  to  the  proposed  question 
would  be  explanatory ;  and 

Mr.  Cockburn  having  answered  in  the  affirmative. 

The  Committee  resolved  that  the  question  might  be 
put. 

Where  a  wU-         A  witness  of  the  name  of  Wheatley  proved  that  he  had 

pr"cVhefacu    been  employed  by  one  of  the  committees  for  the  sitting 

^ecied^to  do*he  "iC'^ber  as  a  runner  to  deliver  notes,  that  he  had  been 

may  be  ex-       occupied  three  days,  that  he  received  7^.  6f/.  from  Butler, 

couDsei  who  call  and  that  he  voted  for  Mr.  Gisborne;  and  he  stated  (in 

■howTttempts^  his  examination  in  chief)  that  he  should  have  voted  for 

to  intimidate      him  if  he  had  not  been  so  employed,  and  that  he  had 

always  voted  on  that  side.     On  cross-examination  he  said 

that  no  one  of  Mr.  Gisborne*s  party  had  asked  him  for 

his  vote. 

Mr.  CociAt^rn,  interrupting  the  cross-examination » asked 
the  witness,  whether,  since  he  had  been  served  with  the 
Speaker's  warrant,  a  person  of  the  name  of  Brailey  had 
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not  said  something  to  him  about  his  being  called  before       1843. 
the  Committee.  ' 

Mr.  Kinglake  objected  to  the  question. 

Mr.  Cockbum  stated  that  he  was  instructed  that  the 
witness  had  been  intimidated  by  Brailey,  and  that  he 
proposed  to  bring  Brailey  before  the  Committee  for  his 
misconduct  in  that  respect. 

Mr.  Kingtake.-^The  petitioners  cannot  discredit  their 
own  witness,  they  must  be  bound  by  his  statement.  The 
question  has  a  double  aspect,  and  its  object  is  not  merely 
to  criminate  Brailey. 

Mr.  Cockbum. — The  object  is  not  to  discredit  the 
witness.  It  was  not  proposed  to  ask  him  whether  the 
intimidation  had  affected  him.  The  evidence  must  un- 
doubtedly be  taken  as  it  had  been  given. 

The  Chairman  stated  that  the  Committee  entertained 
no  doubt  as  to  the  right  of  the  counsel  for  the  petitioners 
to  show  any  attempt  to  intimidate  their  witnesses. 

The  witness  was  recalled  and  examined  upon  the  sub- 
ject, but  proved  that  no  attempt  had  been  made  to  intimi- 
date him. 

It  had  been  stated  in  the  opening  of  the  case,  that  Fridmy,  Jwm  3. 
Butler  had  promised  money  to  a  voter  of  the  name  of  I?  ^^«  opening 

^  •'  of  the  case  it 

ohipman.  was  suted  that 

A  witness  of  the  name  of  Barrett  proved  that  on  the  day  0,0*  fj°s! : 

of  the  nomination  he  went  to  a  public  house  where  he  ^^'"«<'»  **»* 

^       ^  evidence  could 

found  Shipman  in  company  with  Haines,  Bamford  and  not  be  given  of 
another ;  that  these  parties  having  gone  into  another  room,  between  s.  and 
the  witness  went  into  the  yard  for  the  purpose  of  ascer-  Jloariy^^h^owing 

laining  what  was  going  on  ;  that  Bamford  pulled  down  a  t^at  H.  waa  the 

agent  of  JB. 
window-blind,  and  the  witness  listened  at  the  window ;  he 

was  then  proceeding  to  state  what  Haines  said  to  Ship- 
man^  when 

Mr.  Austin  objected.  The  case  as  opened  was  that 
Shipman  was  promised  by  Butler* 
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1843.  Mr*  Hildyard.—li  is  proposed  to  show  that  Bamford 

acted  by  the  authority  of  Butler,  and  therefore  a  conver- 
sation between  Bamford  and  the  witness,  or  between 
Haines  and  the  witness,  in  the  presence  of  Bamford,  would 
be  admissible. 

Mr.  Austin. — Before  the  question  can  be  put  it  must 
be  shown  that  Bamford  was  the  agent  of  Butler.  A 
party  cannot  be  shown  to  be  an  agent  by  his  own  decla- 
rations. 

The  Committee,  after  deliberation,  resolved  that  the 
objection  was  a  valid  one,  and  that  the  question  could  not 
be  put. 

The  party  who  -^  witness  of  the  name  of  Murphy  stated  that  Butler,  in 
who  it  ex^°*ted  *  Conversation  they  had  had  together,  had  asked  him  whom 
to  prove  a  par-  he  was  going  to  vote  for ;  and  that  he  had  answered  he 
lation  caDDotf  would  not  promise.  He  was  then  asked  if  he  had  ever 
llfdo  w^Mk***^  given  a  different  statement  of  the  conversation  between 
him  whether  he  himself  and  Butler. 

had  ever  given 

a  different  state-  Mr.  Austin  objected. — A  party  is  not  at  liberty  to  dis- 
alnVenatioD.  Credit  his  own  witness.  The  rule  is  thus  stated  in  Roscoe 
on  Evidence  at  Nisi  Prius  (1);  "  If  a  witness  gives  evi- 
dence contrary  to  that  which  the  party  calling  upon  him 
expects,  that  party  cannot  give  general  evidence  to  show 
that  the  witness  is  not  to  be  believed  on  his  oath.  And 
it  has  been  questioned  whether  it  is  competent  to  him  to 
prove  that  the  witness  has  previously  given  a  different 
account  of  the  transaction  (S)."    If  a  party  calls  a  witness, 

(1)  p.  ISO,  6th  ed. 

(2)  Citing  Ewer  v.  Ambrose,  3  B.  &  C.  746.  In  Wright  v.  Beckett,  1  Moo. 
&  Rob.  414,  Lord  Denman,  C.  J.  admitted  such  evidence  at  nisi  prius.  A 
motion  was  afterwards  made  for  a  new  trial  before  his  lordship  and  Boliand  B. 
(in  the  Conrt  of  Common  Pleas  at  Lancaster),  when  the  Lord  Chief  Justice 
adhered  to  his  opinion,  but  Boliand  B.  differed  from  him.  (See  the  observations 
in  support  of  the  view  taken  by  the  Lord  Chief  Justice  in  this  case,  in  Phill.  £v. 
460,  9th  ed.)  In  Dunn  v.  Aslett,  2  Moo.  &  Rob.  122,  Lord  Denman,  C.  J.  ad- 
hered to  his  former  opinion;  but  in  Holdsworth  v.  the  Mayor  of  Dartmouth,  2 
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he  is  not  to  take  the  chance  of  getting  a  favourable  1848» 
answer  from  him,  and  upon  his  failing  to  do  so,  to  turn 
round  and  cross-examine  the  witness  hostilely.  If  the 
witness  has  made  a  different  statement,  he  is  not  to  be 
believed  now ;  and  at  any  rate  the  former  statement  was 
not  made  upon  oath. 

Mr.  Hildyard. — The  principle  is  admitted  that  a  party 
cannot  produce  general  evidence  to  contradict  his  own 
witness ;  but  it  is  not  applicable  to  the  present  case*  It 
18  proposed  here  to  prove  from  the  witness  himself  that 
he  had  formerly  given  a  different  account  of  the  transac- 
tion. It  is  the  invariable  practice  at  nisi  prius  to  allow  an 
adverse  witness  to  be  treated  by  the  party  who  calls  him 
as  if  under  cross-examination ;  and  there  can  be  no  doubt 
that  the  question  proposed  might  be  asked  of  the  witness 
upon  cross-examination. 

Mr.  Austin  in  reply. — The  power  to  ask  the  question  is 
put  on  the  other  side — not  on  the  right  to  discredit  the 
witness,  but  on  the  right  to  cross-examine  a  hostile  witness. 
But  there  is  nothing  to  show  that  the  witness  under  ex- 
amination is  hostile  to  the  party  who  calls  him.  But 
even  if  he  were,  the  question  proposed  would  not  be  a 
proper  one.  A  party  may  be  permitted  to  put  leading  or 
pressing  questions  to  a  reluctant  witness  ;  but  the  question 
proposed  can  elicit  no  fact,  and  can  only  tend  to  discredit. 

The  Chairman  stated  that  the  Committee  were  of  opi- 
nion that  the  question  could  not  be  put. 

The  greater  part  of  the  witnesses  called  for  the  peti-      Saturdayt 
tioners,  for  the  purpose  of  proving  that  they  had  been 
bribed,  having  proved  the  contrary,  and  that  they  had 
been  induced  to  make  false  statements  that  they  had  been 
bribed  in  the  hopes  of  obtaining  some  reward  from  the 

Moo.  &  Rob.  153,  (in  which  Wright  v.  Beckett  was  cited),  Parke,  B.  upheld  the 
opinion  of  BoUand,  B.;  see  also  R.  ▼.  Oldroyd,  Russ.  &  Ry.  C.  C.  88 ;  R.  v. 
Btll,  a  C.  &  P.  745  J  R.  ▼.  Fan,  Id.  768  j  Winter  v.  Butt,  2  Moo.  &  R.  357. 


JuRf  3. 
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\8i3.  parties  with  whom  the  petitions  originated ;  and  some  of 
the  witnesses  having  received  such  reward  in  the  shape  of 
money  or  clothes  ; 

Mr.  Cockburn,  at  the  sitting  of  the  Committee  this 
mornings  stated  that^  after  the  manner  in  which  the  wit- 
nesses whom  he  had  called  had  given  their  testimony,  and 
contradicted  the  statements  they  had  previously  made  to 
the  agents  for  the  petitioners^  feeling  that  if  he  called 
further  witnesses  the  same'  result  might  ensucj  he  had 
come  to  the  resolution  that  it  was  useless  further  to  prose- 
cute the  enquiry ;  and  that  he  therefore  now  retired  from 
the  contest. 

Final  resolu-  The  Committee,  after  deliberation,  resolved  "  that  Tho- 

tion.  * 

mas  Gisborne,  junior,  £squire,  was  duly  elected  a  burgess 

to  serve  in  this  present  Parliament  for  the  town  and  for 

the  county  of  the  town  of  Nottingham." 


(    201     ) 


CITY  OF  DURHAM. 

The  Committee  was  appointed  on  the  1 1  th  of  July,  1843,        1843. 
and  consisted  of  the  following  gentlemen : 

Lord  Ashley,  M.  P.  for  Dorsetshire. — (Chairman.) 

William  Battie  Wrightson,  Esq.,  M.  P.  for  Northallerton. 

George  Alexander  Hamilton,  Esq.,  M.  P.  for  Dublin  University. 

John  Parker,  Esq.,  M.  P.  for  Sheffield. 

Renn  Hampden,  Esq.,  M.  P.  for  Great  Marlow. 

Viscount  Ebrington,  M.  P.  for  Plymouth. 

John  Roand,  Esq.,  M.  P.  for  Maldon. 

PetUioners — Electors. 

Sitting  Member — Lord  Dungannon. 

Coiouelfor  the  PetUionet^'^Mr.  Cockbum,  Q.  C,  Mr.  Serjt. 

Wrangham  and  Mr.  Wordsworth. 

Agent — Mr.  Coppock. 

Counsel/or  the  Sitting  Member—Mr,  Austin,  Q.  C,  and  Mr.  Kinglake. 

Agents-^MeasK,  Dyson,  Hall  and  Parkes. 


The  petitions  of  Mark  Story  and  others,  and  of  John 
Hardinge  Veitch  and  others,  were  presented  on  the  9th 
of  June,  1843. 

The  former  petition  stated  that  the  election  took  place 
on  the  3rd  of  April  last ;  that  there  were  two  candidates, 
one  of  which  was  the  Right  Honourable  Arthur  Hill 
Trevor,  Viscount  Dungannon,  and  the  other  was  John 
Bright,  Esq. ;  that  at  the  close  of  the  poll  the  numbers 
were  declared  to  be,  for  Lord  Dungannon,  507  ;  for  Mr. 
Bright,  405 ;  and  that  thereupon  Lord  Dungannon  was 
declared  to  be  elected,  and  was  duly  returned.  The  pe- 
tition then,  after  charging  bribery  in  the  usual  manner 
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1843.       against  the  sitting  member  by  himself  and  his  agents^  con- 
tained  the  following  allegations  : — 

"  That  the  said  Right  Honourable  Arthur  Hill  Trevor, 
Viscount  Dungannoui  by  himself,  his  agents  and  managers, 
and  by  persons  employed  in  his  behalf,  since  and  after 
such  election  was  so  had  and  come  to  as  aforesaid,  to  wit, 
on  the  8th  and  9th  days  of  May  last,  and  in  pursuance  of 
corrupt  agreements  entered  into  before,  at  and  during 
such  election,  paid  and  caused  to  be  paid  diners  sums  of 
money  to  each  of  several  hundred  persons,  such  persons 
being  voters^  and  having  given  their  votes  at  such  election 
in  favour  of  the  said  Right  Honourable  Arthur  Hill 
Trevor,  Viscount  Dungannon ;  and  the  said  petitioners 
aver  that  the  sums  of  money  so  paid  were  given  in  pur- 
suance of  a  corrupt  agreement  made  before,  at  and  during 
such  election  with  the  said  several  voters,  to  whom  they 
were  respectively  paid  as  aforesaid,  and  were  given  cor- 
ruptly and  illegally  for  and  in  consideration  that  the  said 
several  persons,  being  such  voters,  had  given  their  votes 
and  had  voted  in  favour  of  the  said  Right  Honourable 
Arthur  Hill  Trevor,  Viscount  Dungannon,  at  such  afore- 
said election,  and  for  and  in  no  other  respect  whatsoever ; 
that  the  said  Right  Honourable  Arthur  Hill  Trevor,  Vis- 
count Dungannon,  by  himself,  his  agents  and  managers, 
and  by  persons  employed  in  his  behalf,  since  and  subse^ 
quent  to  such  election^  to  wit,  on  the  8th  and  9th  days 
of  May  last,  and  in  pursuance  and  furtherance  of  the 
general  bribery  and  corruption  which  prevailed  thereat^ 
did  give,  pay  and  deliver  to  divers  persons  divers  sums 
of  money,  in  consideration  that  such  persons,  being  voters, 
and  having  a  right  to  vote,  had  given  their  votes  at  such 
election  in  favour  of  the  said  Right  Honourable  Arthur 
Hill  Trevor,  Viscount  Dungannon." 

The  latter  petition  contained  similar  allegations!  and 
after  stating  the  payment  to  voters  subsequently  to  the 
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election  in  pursuance  of  corrupt  agreements,  it  proceeded       1843. 
thus : — 

**  and  that  amongst  such  persons  so  paid  as  aforesaid 
were  those  whose  names  are  hereunder  written,  who  re- 
ceived the  sums  of  money  set  against  their  names  respec- 
tively, 
'*  Robert  Paxton  Green  Ackroyd,  senior,  one  pound." 
(Then  followed  the  names  of  220  other  persons,  with 
the  same  sum  against  each  name.)  And  the  same  list 
was  added  after  the  statement  of  the  payment  to  voters 
subsequent  to  the  election,  in  pursuance  of  the  general 
bribery  and  corruption  thereat,  in  consideration  of  their 
having  voted  for  Lord  Dungannon. 

The  Committee  met  on  Wednesday,  the  12th  of  July,     Widneiday^ 
1848,  and  came  to  the  following  resolution :  '^^^^  ^^' 

''  That  the  Committee  expect,  that  with  respect  to  the 
cases  of  bribery  and  treating  which  it  is  intended  to  bring 
home  to  the  sitting  member  or  his  agents,  the  counsel  for 
the  petitioners  against  the  return  will  now  state  the  names 
of  the  electors  bribed  or  treated,  and  those  of  the  per- 
sons who  actually  gave  the  bribes  or  treated ;  the  Com- 
mittee however  reserve  to  themselves  the  power,  on  the 
special  application  of  counsel,  to  proceed  with  any  case 
which  tends  to  inculpate  any  principal  or  agent,  the  know- 
ledge of  which  case  has  been  brought  out  before  the  Com* 
mittee  in  the  progress  of  the  investigation,  and  with  the 
circumstances  of  which  the  parties  could  not  be  reason* 
ably  supposed  to  have  been  previously  cognizant." 

Mr.  Coekbum  opened  the  case  for  the  petitioners. — ^The 
questions  in  this  case  would  turn  upon  the  construction 
of  the  recent  statute  5  &  6  Vict.  o.  102,  ss.  SO,  22  (1),  by 

(1)  5  &  6  Viet*  e.  102.  a.  90.  **  And  wbereas  a  pactice  has  prevailed  in 
oartaiB  boroughs  and  places  of  making  payments  by  or  on  behalf  of  candidates 
to  the  voters  in  such  manner  that  doubts  have  been  entertained  whether  suoh 
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1843.  the  former  of  which,  payment  of  headmoney  is  declared 
to  be  bribery,  and  by  the  latter,  treating  before,  during 
or  after  an  election,  will  invalidate  the  seat.  The  alleged 
acts  of  bribery  set  forth  in  the  petitions  range  under  two 
classes ;  the  first  including  payments  made  in  pursuance  I 

of  a  previous  corrupt  agreement ;  the  second,  payments  I 

made  after  the  vote  had  been  given,  and  without  any  pre- 
vious agreement.  The  payments  in  question  were  known 
in  Durham  by  the  name  of  /leadmoney,  and  consisted  of 
a  sum  varying  according  to  circumstances  from  lOs,  to  1/.,  j 

which  was  paid  after  the  election  to  each  elector  who  chose  I 

to  demand  it.  On  the  present  occasion  the  sum  paid  was 
1/.  to  each  of  the  several  electors  mentioned  in  the  second 

payments  are  lo  be  deemed  bribery,  be  it  declared  and  enacted,  that  ilie  pay- 
ment orjrjft  of  any  sum  of  money,  or  other  valuable  consideration  whatsoever, 
to  any  voter,  before,  during  or  after  any  election,  or  to  any  person  on  his  behalf,  • 

or  to  any  person  related  to  htm  by  kindred  or  affinity,  and  which  shall  be  so  1 

paid  or  given  on  account  of  such  voter  having  voted  or  having  refrained  from  < 

voting,  or  being  about  to  vote  or  refrain  from  voting,  at  the  said  election,  whether  1 

the  same  shall  have  been  paid  or  given  under  the  name  of  headmoney,  or  any 
other  name  whatsoever,  and  whether  such  payment  shall  have  been  in  compli- 
ance with  any  usage  or  practice,  or  not,  shall  be  deemed  bribery.*' 

By  sect.  2 1  the  foregoing  provisions  of  the  act  are  to  apply  to  elections  sub- 
sequent to  Ist  June,  1842.  ^ 

Sect.  22.  "  And  whereas  the  provisions  of  the  7  &  8  Will.  3,  c  25,  intituled 
An  Act  for  preventing  Charges  and  Ejpenses  in  Elections  of  Members  to  terv€ 
in  Parliamentt  have  been  found  insufficient  to  prevent  corrupt  treating  at  elec- 
tions, and  it  in  expedient  to  extend  such  provisions  ;  be  it  enacted,  that  every 
candidate  or  person  elected  to  serve  in  parliament  for  any  county,  riding  or 
division  of  a  county,  or  for  any  city,  borough  or  district  of  boroughs,  who  shall, 
from  and  after  the  passing  of  this  act,  by  himself,  or  by  or  with  any  person,  or 
in  any  manner  directly  or  indirectly,  give  or  provide,  or  cause  or  knowingly 
allow  to  be  given  or  provided,  wholly  or  partly  at  his  expense,  or  pay  wholly  or 
in  part  any  expenses  incurired  for  any  meat,  drink,  entertainment  or  provision 
to  or  for  any  person,  at  any  time,  either  before,  during  or  after  any  such  elec- 
tion, for  the  purpose  of  corruptly  influencing  such  person  or  any  other  person, 
to  give  or  to  refrain  from  giving  his  vote  in  any  such  election,  or  for  the  pur- 
pose of  corruptly  rewarding  such  person,  or  any  other  person,  for  having  given 
or  refrained  from  giving  his  vote  at  any  such  election,  shall  be  incapable  of 
being  elected  or  sitting  in  parliament  for  that  county,  riding  or  division  of  a 
county,  or  for  that  city,  borough  or  district  of  boroughs,  during  the  pariiamenl 
for  which  luch  election  shall  be  holden," 
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petition.  The  payment  was  made  fourteen  days  after  the  184S. 
election,  at  a  public-house  called  "  The  Wheat  Sheaf," 
which  had  been  used  before  and  after  the  election  by 
Lord  Dungannon's  committees.  The  learned  counsel  sub- 
mitted that  it  was  clear  that  if  payments  of  headmoney 
were  made  to  electors  after  an  election,  in  consideration  of 
their  votes,  even  though  there  had  been  no  previous  pro- 
mise, it  amounted  to  bribery  so  as  to  avoid  the  election. 
The  SOth  section  of  the  statute  5  &  6  Vict.  c.  102(1)  was 
quite  general  in  its  terms,  and  of  universal  application ;  it 
was  not  limited  to  the  previous  objects  of  the  act.  The 
Sdnd  section  (2)  as  to  treating  was  also  general.  It  might 
be  doubtfiil  whether  treating  per  se  would  disqualify ;  but 
bribery  would  by  the  common  law  of  parliament ;  it  was 
sufficient  therefore  for  the  legislature  to  declare  that  any 
particular  act  should  amount  to  bribery,  and  then  all  the 
common  law  consequences  of  bribery  would  follow  ;  but 
it  was  not  so  with  regard  to  treating,  and  it  was  necessary 
therefore  expressly  to  enact  that  it  should  disqualify. 

John  Hutchinson,  the  town  clerk  of  the  city  of  Durham,  A  document 
was  examined  by  Mr.  Wordsworth  ;  he  stated  that  upon  aifeged  agent  of 
finding  there  was  to  be  a  contest  for  the  city,  he  applied  reUtine^to*^^^ 
to  Mr.  Ward,  on  the  part  of  Lord  Dungannon,  about  erection  of  the 

4»    ,      ,         .  hustings,  re- 

an  arrangement  as  to  the  erection  of  the  hustmgs,  con-  solved  not  to 
sidering  him  as  his  lordship's  agent,  as  on  former  elections  wUhoat*proof 
he  had  been  so  engaged ;  that  Mr.  Ward  had  also  stated  ^^  agency. 
that  he  was  Lord  Dungannon's  agent ;  that  Mr.  Moore 
attended  on  behalf  of  Mr.  Bright ;  that  the  mayor,  Mr. 
Ward  and  Mr.  Bright  attended  at  the  office  of  the  wit- 
ness, when  a  written  agreement  was  entered  into,  signed 
by  these  three  parties ;  that  afterwards  polling  booths  were 
erected,  at  which  the  sitting  member  appeared  on  the  no- 
mination day ;  that  an  account  of  the  expenses  was  after- 

(1)  AnU,  p.  203.  (%)  Ante,  p.  204. 
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1843.  wards  sent  to  Mr.  Ward ;  and  that  the  witness  received 
payment  of  half  from  Mr,  Wilkinson. 

Mr.  Cockburn  then  proposed  to  put  in  the  paper  so 
signed. 

Mr.  Austin  objected  to  its  admissibility. — There  was  no 
proof  as  yet  that  Mr.  Ward  was  the  agent  for  the  sitting 
member ;  the  fact  of  his  lordship  having  appeared  at 
the  polling  booths  on  the  nomination  day  does  not  prove 
that  the  document  tendered  in  evidence  had  any  refer- 
ence to  them.  The  Tlst  section  of  the  Reform  Act(l) 
shows  that  Lord  Dungannon^  if  he  permitted  himself  to 
be  put  in  nomination^  was  liable  to  bear  his  share  of  the 
expense  of  the  hustings ;  he  might  either  contract  for 
them  or  not ;  and  no  doubt  he  might  enter  into  such  a 
contract  by  an  agent ;  but  the  agency  of  the  party  must 
first  be  shown.  The  declaration  of  Mr.  Ward  as  to  his 
own  agency  was  not  sufficient  for  that  purpose.  The 
point  was  discussed  in  the  last  Cambridge  case  (S),  where, 
under  circumstances  much  stronger  to  show  agency  than 
those  in  the  present  case,  the  Committee  refused  to 
admit  a  similar  document  as  an  act  done  by  an  agent  (3). 
The  recent  statute  4  &  5  Vict.  c.  57,  will  not  assist  the 
other  side.  That  statute  has  no  reference  to  the  present 
question ;  it  does  not  alter  the  law  as  to  the  evidence  with 
respect  to  bribery ;  but  it  merely  compels  the  Committee 
to  receive  evidence  of  bribery  before  agency  is  established. 
By  the  ordinary  rule,  one  party  cannot  be  affected  by  an 
act  done  by  another,  unless  it  is  first  shown  that  the  latter 
is  the  agent  of  the  former. 

Mr.  Cockburn. — The  document  is  not  ofiTered  with  the 
view  of  affecting  the  sitting  member,  but  in  order  to  show 
that  Ward  was  his  agent.  The  object  is  to  show  an  act 
done  by  one  party  and  adopted  by  the  other.  It  is  almost 
impossible  to  prove  any  direct  agreement  of  agency.    The 

(1)  1  &  2  Will.  4,  c.  45.  (2)  Ant$,  169, 172.  (3)  AnU,  172. 
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act  in  question  must  be  done  either  by  the  candidate  him-  1848. 
self  or  by  some  one  on  his  behalf.  The  candidate  is  re- 
quired,  or  at  least  authorized,  by  the  Reform  Act  to  enter 
into  a  contract  as  to  the  expenses  of  the  hustings.  The 
town  clerk  here  communicates  with  Ward  as  the  agent  for 
Lord  Dungannon,  and  he  acts  in  that  capacity.  It  is  not 
necessary  to  show  any  direct  authority  if  it  is  shown  that 
the  acts  of  the  agent  are  adopted  by  the  principal.  '  In 
the  Cambridge  case  referred  to,  the  document  was  after- 
wards admitted  as  part  of  the  proof  of  general  agency  (1); 
and  the  present  case,  as  it  now  stands,  does  not  in  the 
least  differ  from  the  Cambridge  case,  where  the  Com- 
mittee admitted  the  document ;  or  if  it  does  differ,  it  is  in 
favour  of  the  admissibility  of  the  document  here,  as  it  is 
shown,  not  only  that  the  hustings  were  erected  in  conse- 
quence of  the  execution  of  the  document,  and  that  the 
sitting  member  appeared  there,  but  also  that  there  was  a 
demand  of  payment,  and  that  payment  was  in  fact  made, 
which  it  must  be  presumed  was  made  on  behalf  of  the 
sitting  member,  as  it  was  made  by  a  person  to  whom  the 
account  must  have  been  delivered  by  Ward.  But  the 
petitioners  may  take  their  stand  on  the  broader  principle. 
The  erection  of  the  hustings  was  an  act  done  officially  by 
the  town  clerk  in  consequence  of  a  communication  with 
Ward  on  behalf  of  the  sitting  member ;  this  is  at  least 
prim&  facie  evidence  of  agency  which  the  other  side  may 
rebut  if  they  can.  The  Committee,  uniting  the  functions 
of  a  judge  and  a  jury,  have  a  right  in  their  former  cha- 
racter to  look  at  the  document  to  see  if  it  is  admissible. 

Mr.  Austin  in  reply. — The  68th  section  of  the  Reform 
Act  also  shows  that  it  is  not  incumbent  on  a  candidate  to 
enter  into  any  contract  as  to  the  erection  of  the  hustings ; 
for  it  enacts  that  ^'  the  returning  officer  shall,  if  required 
thereto  by  or  on  behalf  of  any  candidate,  on  the  day 

(1)  AnU,  173. 
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1843,  fixed  for  the  election,  and  if  not  so  required,  may,  if  it 
shall  appear  to  him  expedient,  cause  to  be  erected"  the 
polling  booths,  &c.  Lord  Dungannon  therefore,  though 
clearly  bound  to  pay  his  share  of  the  expenses,  was  under 
no  obligation  to  enter  into  any  contract  concerning  them. 
Assuming  that  the  payment  was  made  by  Wilkinson  on 
account  of  his  lordship,  the  inference  would  be  that  he, 
Wilkinson,  was  an  agent,  but  not  that  Ward  was.  There 
is  no  doubt  that  an  act  done  may  be  proved  in  order  to 
show  agency.  The  two  resolutions  in  the  Cambridge  case 
do  not  clash  in  this  respect.  But  there  is  nothing  here 
to  show  that  Ward  was  an  agent  to  execute  the  instru* 
ment  in  question.  It  might  be  shown  that  he  was  present 
at'  some  discussion  as  to  the  erection  of  the  hustings ; 
that  would  be  one  link  in  the  chain  of  evidence  to  show 
agency.  Or  it  might  be  shown  that  he  canvassed  for 
Lord  Dungannon,  or  did  other  acts  with  him.  But  the 
mere  fact  of  signing  a  document  is  not  an  act  done  so  as 
to  establish  agency  to  do  that  particular  act.  Suppose 
this  were  a  bill  of  exchange  signed  by  procuration  by 
Ward  for  Lord  Dungannon.  Tlie  other  side  would  first 
put  in  the  bill  for  the  purpose  of  showing  Ward's  agency, 
and  would  then  call  on  the  jury  to  give  their  verdict  on 
the  ground  that  the  agency  was  established.  If  the  evi* 
dence  offered  is  sufficient  to  establish  agency,  it  is  suffi- 
cient to  affect  the  sitting  member  with  all  acts,  civil  or 
criminal,  that  may  have  been  done  by  Ward  in  regard  to 
the  election. 

The  Committee,  after  deliberation,  resolved  that  the 
document  was  inadmissible  at  present. 

Some  further  evidence  having  been  given  by  a  witness 
of  the  name  of  Walker,  a  printer,  that  he  had  printed 
hand-bills,  poll-books,  &c.,  at  the  election  for  Lord  Dun- 
gannon's  committee  and  that  he  had  sent  in  an  account 
(debiting  Lord  Dungannon)  to  Ward ;  the  Committee  on 
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the  foUowing  day,  after  argument  by  Mr.  Serjt.  Wrangham  1843. 
on  behalf  of  the  petitioners,  and  Mr.  Kinglaleon  behalf 
of  the  sitting  member,  decided  that  the  document  was 
admissible.  It  was  an  agreement  between  the  mayor^ 
Mr.  Ward  *^  as  agent  for  and  on  behalf  of  Lord  Dun- 
gannon,'*  and  Mr.  Moore  ''  as  agent  for  and  on  behalf  of 
John  Bright  Esq./'  as  to  the  erection  of  the  polling 
booths,  &c. 

James  Little,  the  manager  of  the  Durham  branch  bank  A  bill  haviog 
of  the  North  of  England  Banking  Company,  was  examined  banker's  by  an 
by  Mr.  Serjt.  Wrangham,  and  stated  that  Mr.  George  Sgllmber, 
Wilkinson  was  a  customer  at  the  bank  ;  that  on  the  8th  of  ''^^^ch  was  since 

overdue,  parol 

May  he  opened  a  separate  account,  headed  *'  Election  evideoce  was 
Account;"  that  he  paid  in,  among  other  securities,  a  bill  show  it  had 
for  160/.  1*.  llrf.,  drawn  by  the  Bank  of  Ireland  upon  ^Sie^slttS 
the  Bank  of  England,  and  due  on  the  8th  of  March ;  he  member,  with- 
was  asked  whether  Lord  Dungannon's  name  was  upon  the  of  search  for  the 
bill.  ^^"• 

Mr.  Austin  objected  to  the  question.  He  contended 
that  the  bill  must  be  produced,  or  it  must  be  shown  that 
proper  search  had  been  made  for  it,  before  parol  evidence 
could  be  given  of  its  contents. 

Mr.  Serjt.  Wrangham. — The  same  rule  would  apply  to 
a  bank-note.  This  being  a  negotiable  security  is  like 
current  coin,  and  it  would  be  impossible  in  such  a  case  to 
comply  with  the  rule.  The  names  of  the  drawer  and 
drawee  having  been  already  given,  the  Committee  have  an 
equal  right  to  know  the  name  of  the  indorser.  The  bill 
being  overdue  there  could  be  no  presumption  that  it  was 
still  in  existence. 

Mr.  Austin  in  reply. — No  authority  has  been  cited 
against  the  general  position  of  law,  which  is  as  applicable 
to  a  bill  of  exchange  as  to  any  other  document.  A  bill  is 
not  like  a  bank-note  which  does  resemble  coin  and  passes 
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1843.  from  hand  to  hand  without  indorsement.  The  pre- 
sumption in  the  case  of  a  bank-note  would  be  that  when 
it  was  paid  away  it  could  not  be  found  again.  But  the 
acceptor  of  a  bill  can  be  founds  and  application  should  be 
made  to  him  in  the  first  instance  to  produce  it. 

The  Committee,  after  deliberation^  resolved  that  the 
question  might  be  put. 

The  witness  stated  that  Lord  Dungannon's  name  did 
appear  on  the  bill  as  an  indorser. 

Thurtday, 
July  13. 

A  voter  who  John  Rickaby,  a  voter,  examined  by  Mr.  Serjt.  Wrongs 

received  money  ham,  stated  that  Lord  Dungannon,  in  company  with  Mr. 
caDDoJb^'TsM  Ward  and  Mr.  Wilkinson,  canvassed  him;  that  he  voted 
in  terms  if  he      for  Lord  Dungannon  ;  that  between  nine  and  ten  on  the 

WM  "  bribed."  ® 

evening  of  the  8th  of  May,  he  went  to  "  The  Wheatsheaf " 
to  get  a  sovereign,  having  heard  that  "  they  were  paying 
the  sovereigns;"  that  he  understood  it  was  for  voting; 
that  he  went  up  stairs  into  a  room,  where  Mr.  Ward,  Mr. 
Wilkinson,  a  Mr.  Salkeld,  and  some  others  were ;  that 
Ward  and  Salkeld  were  sitting  at  a  table  together,  and 
Wilkinson  at  another  table  at  the  other  end  of  the  room ; 
that  Ward  looked  at  a  book  and  said  '^  Rickaby,  John ; 
all  right  ;*'  that  Salkeld  then  wrote  the  name  of  witness 
upon  a  cover  or  envelope  round  a  poll-book,  and  handed 
it  to  him  ;  that  there  was  some  printing  upon  the  cover  ( 1); 
that  Salkeld  told  him  to  take  the  book  across  the  room  to 
Wilkinson,  and  that  he  did  so,  and  Wilkinson  laid  a  sove- 
reign upon  the  table,  which  the  witness  took  up.  That 
he  had  performed  no  other  service  for  Lord  Dungannon. 
He  also  stated  that  he  believed  it  was  the  custom  at  Dur- 
ham to  pay  a  small  sum  as  a  compliment  to  voters  after 

(1)  It  appeared  from  the  evideDoe  of  another  witness,  Walker,  that  there  was 
a  printed  saperscription  on  the  envelopes  in  this  form, 

"  Mr . 

With  Lord  Dangannon's  oomplimoits." 


ctation  of    I 
the  post-   / 
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they  had  polled,  and  that  he  had  received  money  himself       1843. 
on  former  occasions. 

On  cross  examination  by  Mr.  Austin ^  the  witness  said, 
that  he  only  heard  they  were  paying  the  sovereigns  that 
night  from  a   postman ;  that  he  had  no  expectatic 
receiving  a  sovereign  till  he  heard  of  it  from 
^msn,  and  that  he  had  never  been  promised  anything.     He 
was  then  asked  if  he  was  bribed  at  that  election. 

Mr.  Serjt.  Wrangham  objected  to  the  question  on  the 
ground  that  it  was  a  mixed  question  of  law  and  fact ;  and 
that  it  was  for  the  Committee  to  decide  whether  or  not  such 
a  payment  amounted  to  bribery  in  law.  The  witness 
could  not  be  asked  as  to  his  mere  opinion  on  such  a 
subject. 

Mr.  Austin. — Such  a  question  has  repeatedly  been  put 
before  Committees.  The  witness  might  be  asked  whether 
he  had  committed  a  felony.  It  was  most  material  to 
ascertain  the  state  of  the  witness's  mind  at  the  time  he 
gave  his  vote.  The  Committee  would  not  be  concluded 
by  his  answer. 

Mr.  Serjt.  Wrangham  in  reply. — It  is  not  denied  that 
the  state  of  the  voter's  mind  may  be  inquired  into,  but 
that  fact  has  already  been  ascertained,  and  the  proposed 
question  will  not  further  elucidate  it.  The  question  would 
be  understood  by  the  witness  in  a  different  sense  from 
that  in  which  it  was  put.  The  right  however  to  put  the 
question  is  also  contended  for  on  the  ground  that  analogous 
questions  might  be  asked  as  to  the  commission  of  other 
crimes.  But  a  party  would  have  no  right  to  ask  a  witness 
whether  he  had  committed  a  burglary,—  that  being  a  mixed 
question  of  law  and  fact.  He  might  ask  him  whether  he 
had  broken  a  house  in  the  night-time  to  take  things  that 
did  not  belong  to  him.  So  as  to  the  commission  of  an 
assault.    The  law  in  such  cases  draws  a  conclusion  from 

p  ^ 
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1843.  the  facts.  A  witness  may  be  asked  whether  he  has  been 
convicted  of  a  crime — for  that  is  a  fact. 

The  Committee^  after  deliberation,  resolved  that  the 
objection  was  good. 

The  witness  upon  further  cross-examination  stated, 
that  he  did  not  give  his  vote  under  any  corrupt  influence 
or  corrupt  expectation,  and  that  he  had  not  promised 
either  party  to  vote. 

Some  additional  evidence  was  adduced  of  a  similar 
character  to  that  given  by  Rickaby,  and  it  was  proved 
that  in  one  case  a  sovereign  was  refused  to  a  party  who 
applied  for  it  upon  the  ground  that  he  had  not  voted ; 
Salkeld  was  called  as  a  witness  to  prove  the  circumstances 
under  which  the  sums  of  money  had  been  paid ;  but  he 
prevaricated  so  grossly  in  his  testimony,  that  after  the 
Committee  had  deliberated,  the  Chairman  stated  they 
could  attach  no  credit  to  his  evidence,  and  that  they  would 
therefore  leave  it  with  the  counsel  for  the  petitioners 
whether  they  thought  it  desirable  to  proceed  with  his 
examination  or  not;  but  that  should  they  determine  to 
proceed  with  the  examination,  and  the  witness  should 
proceed  in  the  course  in  which  he  had  begun,  if  he  should 
continue  to  prevaricate  and  trifle  with  the  Committee,  the 
Committee  would  feel  it  to  be  their  duty  to  report  him 
instantly  to  the  House. 

Mr.  Serjt.  Wrangham  then  requested  that  as  it  was 
near  four  o'clock,  he  might  be  allowed  time  to  consider 
whether  or  not  he  should,  after  the  intimation  of  the 
Committee,  pursue  the  examination  of  the  witness. 

Mr.  Austin  stated  that  he  would  give  no  further  trouble 
as  to  proving  that  several  voters  had  received  a  sovereign 
each  under  the  circumstances  already  given  in  evidence, 
as  he  was  ready  to  admit  that  fact,  and  also  that  the 
money  so  paid  was  paid  out  of  the  proceeds  of  the  bill 
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paid  into  the  Durham  Bank  by  Mr.  Wilkinson,  and  in-        1843. 
dorsed  by  Lord  Dungannon. 

Friday, 
July  14. 

Mr.  Serjt.  fVrangham  on  the  following  day  stated  that  ^  petiUoo  for 
it  was  not  intended  further  to  examine  the  witness  Salkeld,  bnbey,  pre- 

'  seated  uoder 

and  that  upon  the  faith  of  the  admissions  made  on  the  the  seMional 

part  of  the  sitting  member,  no  further  evidence  would  be  davs  after  the 

offered  in  aupport  of  the  petitions.  £"JJ;  j|J^„J 

The  case,  he  said,  stood  upon  the  admissions  thus ; —  member  and  his 

ageou  after  the 
The  election  took  place  in  April ;   fourteen  days  were  electioo,  and  Iq 

allowed  to  pass  over,  and  after  that  period  a  distribution  cor?a"agrec- 
took  place  of  1/.  a  piece  to  about   100  voters  who  had  "cnts  entered 

*  '^  into  before,  at 

polled  for  Lord  Dungannon ;  these  payments  were  made  aod  during  the 
by  his  lordship's  agents,  and  out  of  his  money,  the  voters  divers  sums  to 
having  performed  no  service  for  him.  It  appeared  that  JJho™^^oted 
all  voters  who  had  polled  for  his  lordship,  and  who  chose  ^^'  ^^  *i^^i°S 

1     *.        1  .  .       1    .         11  11  1      ^   member ;  and  it 

to  apply  for  this  money,  received  it,  although  there  had  also  alleged 

.  .  •  similar  pay- 

been  no  previous  promise.  menu  to  have 

He  then  proceeded  to  argue  upon  these  facts  as  fol-  *»«omadein 

*  .  pursuance  and 

lows : — A  payment  under  such  circumstances  amounts  to  furtherance  of 
the  distribution  othecul  money,  even  without  any  previous  beryandcorrup- 
promise.     The  only  question,  then,  to  be  decided  by  the  van Jat^Ui^' 
Committee  is,  whether  such  payments  amount  to  bribery, —  election :  it 
this  question  has  not  before  been  decided  by  any  election  that  paymenu 
committee,   although   the   payment  of  head  money  was  ihniection'by' 
notoriously  very  common.     In  1832,  the  House  of  Com-  agf^^of  the 

^         ^  '  sitting  member, 

mons,  at  the  instance  of  Lord  John  Russell,  passed  a  «Dd  out  of  his 
resolution  which  was  pointed  to  meet  cases  of  this  descrip-  tors  who  had^^' 
tion  (1).     But  this  resolution  did  not  and  could  not  declare  bauhe%  was' 

no  proof  of 
(1)  Thisresoluiioa  was  proposed  and  agreed  to  on  the  9th  of  August,  1832 ;  prom^ise^  or  of 
and  has  since  been  adopted  as  a  sessional  order  in  the  following  terms ;  any  distinct 
"  Ordered,  that  all  persons  who  shall  question  any  return  of  members  to  serve  practice  as  to 
in  the  present  Pailiament,  upon  any  allegation  of  bribery  and  corruption,  and  ^^^^  payments : 
who  shall  in  their  petition  specifically  allege  any  payment  of  money  or  other  bribeiv  wilhtn  5 

fii6Vict.c.  102, 
s.20,  and  the  election  was  declared  void. 
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1843.  the  legality  or  illegality  of  such  payments — ^all  that  it  did 
was  to  enable  parties  to  petition  against  the  return  of  the 
sitting  member,  who  either  by  himself  or  his  agents  had 
been  guilty  of  the  practice  against  which  it  was  levelled. 
Doubts  certainly  had  existed  as  to  whether  such  payments 
amounted  to  bribery,  and  some  Committees  had  even  de- 
cided that  they  did  not.  In  the  case  o(  Sudbury  ( 1)  it  was 
stated  that  a  very  public  disti-ibution  of  money  would  be 
proved  among  the  voters  for  the  sitting  members,  after 
the  election ;  but  as  they  had  not  any  proof  either  of 
money  being  given,  or  promises  of  money  being  made  by 
them,  previous  to  or  during  the  election,  the  Committee 
seemed  to  think  such  evidence  would  not  affect  the  seats, 
and  no  evidence  was  gone  into  on  this  head.  And  in  the 
case  of  Cirencester  (^),  where  one  of  the  sitting  member's 
committee,  immediately  after  the  election,  in  the  presence 
of  the  sitting  members,  told  the  voters  they  might  receive 
half  a  guinea  each  instead  of  a  dinner,  the  Committee 
were  of  opinion  that,  in  the  absence  of  any  prior  promise, 
the  evidence  would  amount  to  nothing  (3).  But  the 
resolution  of  the  House  of  Commons  had  been  unfruitful 
as  to  the  prevention  of  the  practice,  for  in  the  only  instance 
of  a  petition  presented  under  that  resolution,  from  Hull, 
the  proceedings  were  terminated  by  the  death  of  Mr. 
Carruthers,  the  sitting  member.  The  evidence  before 
Committees  after  the  last  general  election  established  the 

reward  to  have  beealnade  by  any  member,  oroa  his  account,  or  with  his  privity, 
fitter  the  time  of  such  return,  in  purtuanee  or  in  furtherance  of  tuck  bribery  or 
corruption,  may  question  the  same  at  any  time  within  twenty  eight  days  after  the 
date  of  such  payment ;  or,  if  this  House  be  not  sittiog  at  the  expiratioo  of  the 
said  twenty-eight  days,  then  within  fourteen  dayt  after  the  day  when  the  Houee 
ihall  nejt  meet" 

(1)  2  Dougl.  137.      • 

(2)  1  Peck.  466. 

(3)  See  also  the  case  of  Keeting  and  others,  Dublin,  F.  &c  F.  204 ;  and 
Lord  Huntingtower  v.  Gardiner,  1  B.  &  C.  297  ;  2  D.  &  R,  450. 
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existence  of  a  very  general  system  of  bribery  in  various  1843. 
shapes,  one  of  which  was  known  in  some  boroughs  as 
''  head  money/'  as  in  Durham^ — in  others,  as  ''  market 
money"  or  "  dinner  money/'  as  in  the  case  of  Newcastle- 
under  Lyme  (l).  Then  came  the  proceedings  before  Mr. 
Roebuck's  Committee  in  the  session  of  1 84^(2).  Towards 
the  close  of  that  session,  the  act  5  &  6  Vict.  c.  102,  was 
passed,  under  which  the  present  petitions  have  been  pre- 
sented. This  act  contains  various  provisions ;  Jirst,  em- 
powering election  Committees  to  investigate  the  circum- 
stances attending  compromises,  such  as  had  been  the  sub- 
ject of  inquiry  before  Mr.  Roebuck's  Committee  (3). 
Secondly^  empowering  the  presentation  of  petitions  within 
three  months  after  acts  of  bribery,  and  authorizing  the 
Committee  to  make  a  special  report  on  the  circumstances^ 
but  not  to  affect  the  seat  (4),  the  object  of  these  pro- 
visions being  to  prevent  the  concealment  of  bribery.  And 
thirdly^  the  new  provisions  as  to  payment  of  head  money 
and  treating  (5),  which  are  the  most  important  parts  of 
the  act.  Their  object  is  quite  distinct  and  separate  from 
the  former  portions.  Section  20  cqmmences  with  a  preamble 
of  its  own ;  reciting  that  doubts  have  been  entertained 
whether  certain  payments  are  to  be  deemed  bribery;  it 
then  proceeds  to  declare  and  enact  in  the  most  explicit 
terms,  that  '^  the  payment  of  any  money,  to  any  voter, 
before,  during  or  after  any  election,  on  account  of  his 
having  voted  or  refrained  from  voting  at  the  election, 
whether  the  same  shall  have  been  paid  under  the  name  of 
head  money,  or  any  other  name  whatsoever ;  and  whether 
such  payment  shall  have  been  in  compliance  with  any 
usage  or  practice,  or  not,  shall  be  deemed  bribery."     It 


(1)  Bar.  &  Aus.  453.  (2)   Vide  Nottingham  ease,  ante  p.  141 

(3)  Sections  1  to  3.  (4)  Seciioos  4  to  19. 

(5)  Sections  20  to  22.    AnU,  p.  203,  204,  n. 
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1843.  may  be  contended  on  the  other  side,  that,  as  there  was  no 
previous  promise  in  this  case,  it  cannot  be  shown  that  the 
payments  were  on  account  of  the  votes.  But  no  other 
service  except  the  vote  was  rendered  for  the  sitting  mem- 
ber. The  payment  of  the  sovereign  was  refused  to  one 
elector  who  had  not  voted. 

The  words  of  the  ^th  section  are  plain.  It  must  be 
remembered  that  section  does  not  alter  the  law,  it  merely 
declares  it.  Nothing  is  said  therein  about  any  previous 
promise.  The  preamble  of  that  section  may  be  taken  as 
the  key  to  its  construction.  It  recites  that  "  doubts  had 
been  entertained."  Doubts  as  to  what?  not  as  to  pay- 
ments made  after  the  election,  in  pursuance  of  a  previous 
promise.  No  doubt  was  ever  entertained  that  such  a 
payment  amounted  to  bribery.  An  elector  who  had  re- 
ceived such  a  promise  could  not  take  the  bribery  oath 
when  he  came  to  the  poll,  under  the  2  Geo.  2,  c.  24,  s.  1. 
By  the  terms  of  that  oath,  the  elector  expressly  swears 
that  he  has  not  received  any  money,  &c.,  or  any  promise 
or  security  for  any  money,  &c.,  in  order  to  give  his  vote 
at  the  election.  It  is  to  cases,  then,  where  there  is  no 
previous  promise,  or  none  can  be  proved,  that  this  section 
applies ;  and  it  would  be  wholly  useless  if  payments  after 
the  election  could  not  be  connected  with  the  vote,  in  the 
absence  of  any  previous  promise.  Will  it  be  contended 
on  the  other  side,  that  though  these  payments  may 
amount  to  bribery  yet  they  will  not  avoid  the  seat  ?  But 
if  they  amount  to  bribery,  all  the  legal  consequences  of 
bribery  must  follow ;  and  the  avoidance  of  the  seat  is  one 
of  them.  Is  it  to  be  said  that  such  payments  are  only  to 
be  deemed  bribery  with  reference  to  the  tribunals  created, 
and  the  investigations  sanctioned  by  the  earlier  parts  of 
the  statute  ?  It  is  not  said  that  the  payments  are  to  be 
deemed  bribery,  '*  for  the  purposes  of  this  act/'  or  any 
other  words  to  that  effect.    But  even  suppose  there  were 


DURHAM.  317 

such  limiting  words,  what  would  be  their  effect?  Would  1843. 
it  not  be  to  render  the  20th  section  superfluous?  For 
Committees  were  already  enabled  to  report  specially. 
And  it  would  be  absurd  that  the  bribery  mentioned  in 
sect.  SO  should  be  sufficient  to  report  upon,  but  not  suf- 
ficient to  deprive  the  member  of  his  seat;  especially  as 
such  a  report  would  probably  be  followed  up  by  a  bill  of 
disfranchisement,  or  by  a  prosecution  by  the  Attorney- 
General.  But  in  case  of  a  prosecution,  if  the  legal  con- 
sequences were  not  to  follow  what  the  act  declares  shall 
be  deemed  bribery,  there  could  be  no  punishment  for  the 
offence. 

Sect.  22  refers  to  treating,  and  provides  for  the  avoid- 
ance of  the  seat  by  certain  acts  therein  specified,  which 
shows  clearly  that  these  provisions  are  not  limited  "  to 
the  purposes  of  the  act."  But  it  may  be  said  the  ex- 
pression of  the  one  is  the  exclusion  of  the  other;  and 
that,  as  the  offence  of  treating,  specified  by  the  22nd 
section,  is  thereby  expressly  declared  to  avoid  the  seat, 
and  there  is  no  such  enactment  as  to  the  bribery  men- 
tioned in  the  20th  section,  it  will  be  presumed  that  the 
legislature  did  not  intend  that  the  bribery  should  have 
that  effect.  But  the  two  cases  are  not  alike ;  treating  is 
not  a  common  law  offence  as  bribery  is.  It  never  could 
liave  been  intended  that  the  giving  a  glass  of  ale  should 
prejudice  the  seat,  while  the  payment  of  10/.  or  201.  was 
to  leave  it  untouched.  The  delay  in  the  payment  in  this 
case  is  important,  as  showing  the  consciousness  of  the 
parties  that  their  acts  were  not  innocent.  They  seemed 
to  know  that  the  payment  was  illegal,  but  by  postponing 
the  time  of  payment  they  hoped  to  avoid  the  possibility 
of  a  petition,  overlooking,  apparently,  or  possibly  ignorant 
of  the  sessional  order,  before  referred  to.  He  concluded 
by  praying  for  costs. 

Mr.  Austin. — ^The  present  is  a  mere  question  of  law. 
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1843.  It  is  not  whether  the  distribution  of  head  money  is  punish- 
able,  but  whether,  under  these  petitions,  presented  under 
the  sessional  order  and  the  5  &  6  Vict.  c.  102,  the  seat  is 
lost.  This  being  a  case  in  which  the  opinion  of  a  Com- 
mittee on  the  construction  of  an  act  of  parliament  is 
asked,  for  the  first  time,  it  is  not  one  in  which  costs  can 
properly  be  prayed  for  on  the  part  of  the  petitioners. 
"  Striking  out  the  parties  to  whom  money  was  paid,  the 
sitting  member  would  still  have  the  majority  of  the  free 
constituency  in  his  favour.  This  is  important,  as  showing 
that  he  could  have  no  object  in  committing  bribery.  No 
money  is  shown  to  have  been  laid  out  in  treating.  The 
seat  was  in  every  respect  honourably  obtained.  There  is 
no  ground,  therefore,  to  ask  for  costs. 

If  no  money  had  been  paid  after  the  election,  it  is  clear 
that  Lord  Dungannon  would  have  remained  the  sitting 
member.  And  it  is  submitted  that  the  stat.  5  &  6  Vict. 
c.  102,  was  never  meant  to  apply  to  such  a  case  as  the 
present.  The  facts  of  the  case  show  distinctly  that  there 
was  no  previous  promise  of  payment ;  indeed,  that  seems 
now  to  be  admitted  on  the  other  side ;  and  no  usage  or 
practice  to  pay  head  money  was  sufficiently  shown  so  as  to 
raise  a  corrupt  expectation.  The  votes,  therefore,  were 
given  without  any  corrupt  or  improper  bias  on  the  part  of 
the  voters ;  and  this  is  most  material,  in  considering  whe- 
ther or  not  the  ofience  of  bribery  has  been  committed. 
At  the  time  of  the  return,  therefore.  Lord  Dungannon 
was  elected  on  a  perfectly  pure  and  unimpeachable  election. 
Then,  with  regard  to  the  subsequent  payments.  The 
question  is  not  as  to  their  propriety^  but  whether  they 
constitute  bribery,  and  such  bribery  as  will  vitiate  the 
seat.  The  argument  on  the  other  side  is,  that  an  elec- 
tion, perfectly  pure  at  the  time  of  the  return,  may  be 
rendered  impure  by  something  that  takes  place  ex  post 
facto. 
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Even  if  the  20th  section  had  the  meaning  which  is  put  1843. 
upon  it  by  the  other  side,  the  proper  remedy  is  not  applied 
for.  But  the  meaning  of  the  20th  section  is  not  what  has 
been  contended  for.  It  has  no  application  except  in  the 
case  of  a  previous  promise^  express  or  implied.  The 
section  is,  as  has  been  stated,  declaratory,  and  therefore 
it  makes  no  new  law.  Then  what  was  the  law  that  re- 
quired expounding?  What  were  the  doubts  that  are 
recited  in  the  preamble  ?  It  is  admitted  that  where  there 
had  been  an  express  promise  of  reward  for  a  vote  that 
would  have  been  a  bribe ;  but  where  there  had  been  no 
promise,  a  subsequent  payment  was  decided  not  to  be 
bribery.  The  Sudbury  and  Cirencester  cases^  cited  on 
the  other  side,  establish  that  doctrine.  There  was  a  third 
class  of  cases,  such  as  that  of  Newcastle^under-Lyme^ 
where  the  Committee  reported  that  *'  a  most  objectionable 
practice  had  existed  for  many  years  of  distributing  money 
under  the  appellation  of '  market  money,' '  dinner  money,' 
or  some  other  local  term,  to  the  poorer  voters  after  the 
election."  Whether  this  amounted  to  bribery  or  not  was 
doubtful.  In  that  case  the  sitting  member  was  unseated 
for  other  bribery  distinctly  proved. 

The  law  therefore  stood  thus.  Where  there  was  a  pre- 
vious express  promise  of  reward,  whether  followed  by 
performance  or  not,  it  was  clear  bribery.  Where,  without 
any  previous  promise,  express  or  implied,  there  was  a 
subsequent  payment,  it  was  not  bribery.  Where  there 
was  no  previous  express  promise,  but  a  practice  prevailed 
of  making  payments  subsequent  to  the  election,  so  as  to 
give  rise  to  a  corrupt  expectation  on  the  part  of  the  voter, 
it  was  doubtful  whether  it  was  bribery  or  not.  It  is  be- 
lieved there  is  no  case  in  which  such  payments  have  been 
decided  to  be  bribery.  At  most  the  practice  would  have 
given  rise  to  an  implied  promise.     It  is  to  cases  of  this  ^ 
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1843.  latter  class  that  the  SOth  section  applies.  The  preamble 
recites  that  "  a  practice  has  prevailed  in  certain  boroughs 
and  places  of  making  payments ;"  and  to  that  practice 
the  declaratory  part  of  the  section  points.  Any  other 
interpretation  of  it  would  be  an  alteration^  not  a  declara- 
tion, of  the  law.  The  object  of  it  is  merely  to  clear  up 
the  doubts  that  had  been  expressed  in  the  preamble. 
The  section  says,  that  **  the  payment  of  any  money  to  any 
voter,  &c.,  on  account  of  his  having  voted^  ^c,  whether 
such  payment  shall  have  been  in  compliance  with  any 
usage  or  not,  shall  be  deemed  bribery."  The  expression 
**  on  account  of  his  having  voted/*  involves  the  consider- 
ation of  the  vote.  If  a  man  has  voted  without  any  ex- 
pectation of  payment,  can  it  be  said  that  a  subsequent 
voluntary  payment  was  *^  on  account  of  the  vote,'*  so  as  to 
affect  him  with  the  consequences  of  bribery  ?  A  payment 
before  a  vote,  would  not  be  made  '^  on  account  of  the 
vote,'*  except  it  were  made  under  a  contract  to  procure 
the  vote.  The  whole  object  of  the  bribery  laws  is  to 
prevent  the  purchase  of  the  vote. 

Some  ambiguity,  perhaps,  arises  from  the  phrase  **  whe- 
ther such  payment  shall  have  been  in  compliance  with  any 
usage,  or  noi;^'  but  the  whole  act  is  most  inaccurately  and 
carelessly  drawn.  The  words  "  or  not,"  must  mean  '*  not- 
withstanding;"  otherwise  sense  cannot  be  made  of  the 
section.  And  it  must  be  understood  thus;  that  payments 
made  to  voters  on  account  of  their  having  voted  shall  be 
deemed  bribery,  notwithstanding  any  usage,  from  which 
it  might  be  contended  that  such  payments  were  not  made 
in  pursuance  of  any  express  contract  or  promise. 

The  legislature  might  undoubtedly  have  enacted,  if  they 
had  thought  fit,  that  the  payment  of  money  to  a  voter, 
without  any  previous  promise  or  understanding,  should 
amount  to  bribery.    They  would  then  have  created  a  new 
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oflfence;  they  have  not  done  so  by  this  act,  which  is  1843. 
merely  declaratory.  That  payment  of  money  never  could 
be  bribery,  unless  it  were  made  under  an  express  or  implied 
promise^  is  clear  from  the  words  of  the  bribery  oath, 
— which  clearly  refer  to  a  compact  between  the  parties, — 
and  also  from  the  terms  of  the  7th  section  of  the  Bribery 
Act(l).  Bribery  is  also  an  offence  at  common  law  as  well 
as  by  statute  (2).  An  indictment  would  lie  for  it,  and  the 
indictment  must  allege  a  corrupt  contract  between  the 
parties  (3).  It  must  have  done  so  before  the  stat.  5  &  6 
Vict.,  and  the  form  must  still  be  the  same.  But  the 
Committee  are  now  called  upon  to  say,  that  a  payment 
made  without  any  previous  promise  or  understanding,  is 
to  be  deemed  an  offence,  the  very  essence  of  which  is  the 
existence  of  a  previous  promise  or  understanding.  If  the 
seat  of  the  sitting  member  is  to  be  affected  in  this  case,  it 
follows  that  all  the  parties  who  have  taken  the  money  may 
be  indicted  for  bribery  (4).  If  there  is  any  doubt  in  the 
case,  it  ought  to  be  given  in  favour  of  the  seat. 

The  22d  section  furnishes  a  strong  analogical  argument 
in  favour  of  the  sitting  member.  A  new  offence  is  thereby 
created,  and  it  is  enacted  that  the  seat  shall  thereby  be 
yacated. 

But  the  question  does  not  depend  wholly  upon  the  con- 
struction of  the  statute.  It  is  submitted  that  it  is  impossible, 
under  the  allegations  in  the  present  petitions,  to  unseat 
Lord  Dungannon.  It  is  material  to  consider  the  terms 
of  the  sessional  order,  which  has  been  referred  to,  and 
which  has  been  renewed  this  session,  after  the  passing  of 
the  statute  5  &  6  Vict.  c.  lOS,  of  the  existence  of  which 

(1)  2  Geo.  2,  c  24. 

(2)  See  H.  t.  Pitt,  1  W.  Bl.  382;  Bnrr.  1338. 

(3)  See  the  form  of  a  declaratian  in  debt,  upon  the  stat.  2  Geo.  2,  c.  24,  s.  7, 
2WU1I.304;  3A.&£.69,ii. 

(4    Vide  pott,  p.  224,  n. 
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1843.       the  House  must  be  presumed  to  have  been  aware.    Under 
~  Sir  Robert  Peel's  Act  (I),  every  election  petition  is  re- 

quired to  be  presented  within  such  time  as  shall  be  from 
time  to  time  limited  by  the  House ;  and  the  usual  ses- 
sional order  requires  that  such  petitions  shall  be  presented 
within  fourteen  days  after  the  return  (2).  Then  the  ses- 
sional order  founded  upon  Lord  John  Russell's  resolu- 
tion (3),  extends  the  time  for  presenting  petitions  to  twenty- 
eight  days  after  the  offence  committed,  but  only  in  cases 
of  petitions  for  bribery  and  corruption,  where  the  petition 
specifically  alleges  payments  to  have  been  made  since  the 
time  of  the  return,  '^  in  pursuance  or  furtherance  of  such 
bribery  or  corruption**  Under  that  resolution,  a  petition 
for  a  scrutiny  could  not  be  presented,  or  a  petition  for 
treating,  or  a  petition  for  general  bribery,  but  only  a  peti- 
tion for  the  peculiar  kind  of  bribery  therein  mentioned. 
Now  in  the  present  case  there  are  two  petitions,  both  pre- 
sented more  than  fourteen  days  after  the  return,  but 
within  twenty-eight  days  after  the  alleged  ofience.  The 
first  of  these,  that  of  Story  and  others,  cannot  be  gone 
into,  as  it  contains  no  specification  of  the  payments,  as 
required  by  the  sessional  order.  The  second  petition,  by 
Yeitch  and  others,  does  contain  the  requisite  allegation. 
And  it  also  contains  the  allegation,  also  required  by  the 
sessional  order,  that  '*  Lord  Dungannon,  by  himself,  his 
agents,  &c.  since  and  after  such  election,  and  in  pursuance 
of  corrupt  agreements,  entered  into  before,  at  and  during 

(1)  4  &  6  Vict  c.  68,  s.  3. 

(2)  See  the  history  of  this  sessiooal  order  id  Rog.  Elect  Com.  19,  20.  The 
effect  of  the  order  as  there  stated  is  not  quite  correct ;  it  is  in  terms  as  follows  : 

**  Ordered,  that  all  persons  who  will  question  any  returns  of  members  to  serve 
in  parliament  for  any  county,  city,  borough  or  place,  in  the  United  Kingdom, 
do  question  the  same  within  fourteen  days  next,  and  so  within  fiiurteeo  days 
next  after  any  new  return  shall  be  brought  in." 

(3)  Ante,  p.  213,  n. 
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such  election,  paid,  &c.  divers  sums  of  money,'*  &c.;  and  1843. 
there  is  a  further  allegation  of  payments  made,  "  in  pur- 
Muance  and  furtherance  of  the  general  bribery  and  corrupt 
Hon  which  prevailed''  at  the  election.  These  allegations 
are  material,  inasmuch  as  the  petitions  would  not  have 
been  received  under  the  sessional  order  without  them, 
unless  indeed  they  are  considered  as  presented  under  the 
earlier  clauses  of  the  stat.  5  &  6  Vict.  c.  102;  in  which 
case  the  Committee  have  no  power  to  deal  with  the 
seat(l),  although  they  may  specially  report  upon  the  cir- 
cumstances under  section  4.  The  petitioners  therefore 
were  bound  to  prove  these  allegations,  and  they  have  not 
done  so. 

The  argument,  therefore,  is  briefly  this :  the  20th  sec- 
tion of  the  Stat.  5  &  6  Vict.  c.  102,  only  relates  to  cases 
where  a  previous  usage  or  practice  existed:  none  has 
been  satisfactorily  shown  in  this  case.  The  Committee, 
under  the  sessional  order,  can  only  entertain  cases  where 
there  has  been  bribery  at  the  election,  although  the  pay- 
ments may  have  been  postponed.  And  the  only  petition 
they  can  take  cognizance  of  in  this  case  follows  that  order. 
They  may  make  a  special  report,  either  under  Sir  Robert 
Peel's  Act,  or  under  the  4th  section  of  the  5  &  6  Vict. ; 
but  neither  on  legal  or  public  grounds  ought  they  to  de- 
clare the  seat  of  Lord  Dungannon  to  be  forfeited. 

The  Committee,  after  deliberation,  came  to  the  follow-  Final  resolu- 
ing  resolutions,  which  were  reported  to  the  House : — 

''  That  the  election  of  the  Right  Honourable  Arthur 
Hill  Trevor,  Viscount  Dungannon,  as  a  citizen  to  serve  in 
this  present  Parliament  for  the  city  of  Durham,  is  a  void 
election. 

"  That  the  Right  Honourable  Arthur  Hill  Trevor, 
Viscount  Dungannon,  was,  under  the  5  &  6  Vict.  c.  102, 

(I)  See  sect.  13. 
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*  1843.  s.  so,  guilty  of  bribery,  by  payment,  by  his  agents,  John 
Ward  and  George  Wilkinson,  and  others,  of  certain  sums 
of  money  to  a  large  number  of  voters  after  the  last  elec- 
tion, on  account  of  such  voters  having  voted  at  the  said 
election  in  favour  of  the  said  Lord  Dungannon ;  but  that, 
from  the  evidence,  it  does  not  appear  that  Lord  Dun- 
gannon was  himself  in  any  way  cognizant  of  these  acta  of 
bribery  (1)." 

(I)  At  the  Durham  spring  assizes  for  1844,  indictments  for  bribery  were 
preferred  and  found  against  Ward  and  Wilkinson,  under  the  stat.  5  &  6  Vict, 
c.  102. 
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BOROUGH  OF  ATHLONE. 

The  Committee  was  appointed  on  Tuesday,  the  5th  of       1844. 
March,  1844*,  and  consisted  of  the  following  gentlemen: 

John  Somerset  Pakington,  Esq.,  M.  P.  for  Droitwich — (Chairman.) 
Waiiam  Beckett,  Esq.,  M.  P.  for  Leeds. 
Hon.  William  Owen  Stanley,  M.  P.  for  Anglesea. 
William  Lockbart,  Esq.,  M.  P.  for  Lanarkshire. 
Raikes  Currie,  Esq.,  M.  P.  for  Northampton. 
William  Cripps,  Esq.,  M.  P.  for  Cirencester. 
Henry  George  Ward,  Esq.,  M.  P.  for  Sheffield. 
Petitioners — Electors. 
Sitting  Member-^John  Collett,  Esq. 
Counsel  for  the  Petitioner$—Hon.  J.  Talbot,  Q.  C,  and  Mr.  Pickering. 
Agents—  Messrs.  Wimbum  and  Collett. 

Counsel  for  the  Sitting  Member — Mr.  Austin,  Q.  C,  and  Mr.  Serjt. 
Wrangham. 

Agents — Messrs.  Burgoynes,  Thrupp  and  Clark. 

The  election  took  place  in  consequence  of  the  avoidance 
of  the  election  of  Mr.  Ferrall  (1),  and  was  held  on  the  31st 
March,  1843.  John  Collett  Esq.,  and  George  De  la  Poer 
Beresford,  Esq.,  were  the  candidates.  Mr.  Collett  was 
returned  hy  a  majority  of  six  votes  over  Mr.  Beresford. 

(1)  Ante,  135. 
VOL.  I. — B.  A.  Q 
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1844.  A  petition  complaining  of  the  election  of  Mr.  Collett 

^^^  presented  within  fourteen  days  after  the  return,  and 
a  Select  Committee  was  on  theSOtb  May,  1843,  appointed 
to  try  the  petition,  and  met  on  the  3 1st  May,  when  the 
petitioners  not  having  appeared  in  support  of  the  petition, 
the  Committee  reported  that  Mr.  Collett  was  duly  elected. 
On  the  17th  August,  1843,  the  present  petition  was 
presented.  It  charged  that  the  sitting  member,  by  him- 
self and  his  agents,  subsequently  to  the  election,  and  since 
the  SOth  July  then  last,  did,  in  pursuance  of  corrupt 
agreements,  entered  into  before,  at  and  during  the  election, 
pay  and  caused  to  be  paid  certain  sums  of  money,  specified 
in  the  petition,  to  the  several  (twenty-seven)  persons 
named  in  the  petition,  who  had  voted  for  the  sitting 
member;  and  it  further  charged  that  such  payments 
were  made  in  pursuance  and  furtherance  of  the  general 
bribery  and  corruption  which  prevailed  at  the  election, 
and  in  consideration  of  such  persons  having  given  their 
votes  at  the  election  in  favour  of  the  sitting  member. 

March  6th.         q^  Wednesday,  March  6,  the  Committee  being  met. 

The  summonses  ,  ,  , 

having  been       Mr.  Tolbot  applied  for  an  adjournment  of  the  proceedings 

time!  acdordinjr  ti^  the  following  day,  as  the  witnesses  whom  he  proposed 

to  the  onial        jq  ^all  in  support  of  the  allegations  of  the  petition  had 

post,  to  secure    not  yet  arrived.    Monday,  March  4,  was  the  day  appointed 

of  the  witnesses  by  the  General  Committee  for  choosing  the  Select  Com- 

of  the  Com-°^    mittce  to  try  the  petition.     And  it  appeared  from  evidence 

mittce,  but  the  adduced  before  the  Committee,  that  on  the  Thursday 
money  for  their  .  t-«  i  ^w\     i  ^        i  i 

travelling  ex-  previous,  February  ^,  the  summonses  for  the  attendance 
Saving  been  ^^  ^^^  witnesses  wcre  dispatched  to  Athlone  by  the  post; 
transmitted  at     ^jj^t  in  the  ordinary  course,  they  would  have  arrived  at 

the  same  time,  •'  '' 

the  Committee  Athlone  at  six  o'clock  on  the  Saturday  morning,  but  in 
pHcation  for^an  consequencc  of  stormy  weather,  which  delayed  the  trans- 
tunSriJiincsses  '"'ssion  of  the  mail  to  Ireland,  they  did  not  arrive  at 
should  arrive.  Athlone  till  the  Sunday  morning,  and  therefore  could  not 
be  served  till  the  Monday ;  that  no  money  for  the  wit- 
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nesses'  travelling  expenses  was  sent  together  with  the  sum*        1 844. 
menses  on  the  Thursday^  but  that  50/.  was  sent  for  that 
purpose  by  post  on  the  Friday. 

The  application  for  adjournment  was  opposed  by  Mr. 
Austin  on  the  part  of  the  sitting  member. 

The  Committee^  after  deliberation^  resolved:  ''That 
the  summonses  for  the  witnesses  not  having  been  sent 
from  London  until  Thursday  the  S9th  February ;  and  the 
money,  the  tender  of  which  was  necessary  to  complete  the 
legal  summonses,  not  having  been  forwarded  until  Friday 
the  Ist  March,  it  is  the  opinion  of  the  Committee  that  due 
diligence  to  secure  the  attendance  of  the  witnesses  has 
not  been  used  by  the  petitioners,  and  that  the  Committee 
consequently  cannot  accede  to  the  adjournment  solicited 
by  their  counsel." 

One  of  the  witnesses  being  a  prisoner  in  Roscommon  A  witneum 
Gaol;  Mr.  Talbot  applied  to  the  Committee,  that  the  moDe/by  t^' 
Chairman  be  instructed  to  move  the  House  for  an  order  ^"^^ndeTan 

requiring  the  gaoler  to  bring  him  in  custody  to  attend  the  order  of  the 

House*  iDoved 
Committee,  and  that  the  Speaker  do  issue  his  warrant  for  by  the  Chair- 
accordingly  (1).    The  order  was  on  the  same  day  moved  committee. 
for  and  made  accordingly. 

On  the  following  day  Mr,  Talbot  opened  the  case  for     Marehltk. 
the  petitioners,  relying  on  acts  of  bribery,  within  the  20th 
section  of  the  stat.  5  &  6  Vict.  c.  102,  and  the  sessional 
order,  founded  upon  Lord  John  Russell's  resolution,  of 
the  9th  August,  1832(2). 

Michael  Curley,  one  of  the  persons  to  whom  a  bribe  was  A  witDeat 

stated  in  the  petition  to  have  been  paid  subsequently  to  Mtitionen 

oaviog  failed  to 
(1 )  See  Lichfield  ease,  Bar.  &  Aus.  343.  (2)  Vide  anu,  213.        P~^®  *•  ^^^ 

(3)  See  Second  Nottingham  cate,  ante,  198,  to  d^"th?^tU 

tionera  were 
allowed  to  give  evidence  to  show  that  he  had  made  a  difTerent  statement  to  the  agent  for  the 
petitioners  (3). 
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1844.  ^^^  election,  was  then  examined  by  Mr.  Pickering  on  the 
part  of  the  petitioners.  The  evidence  which  he  gave  not 
amounting  to  proof  of  the  facts  alleged  respecting  him  in 
the  petition,  Mr.  Pickering  proposed  to  ask  the  witness 
whether  he  had  not  that  morning  made  a  different  state- 
ment  to  one  of  the  agents  for  the  petitioners. 

Mr.  Austin  declined  to  offer  any  opposition  to  this 
course,  as  he  did  not  perceive  what  interest  his  client 
could  have  in  upholding  the  credit  of  the  witness. 

Mr.  Pickering  then  proceeded  to  examine  the  witness 
with  a  view  to  the  proposed  object,  and  the  agent  for  the 
petitioners  was  afterwards  examined  for  the  purpose  of 
showing  that  the  witness  had  made  a  different  statement 
to  him. 

Another  of  the  parties  named  in  the  petition  having 
been  examined,  and  having  also  given  evidence  different 
from  that  he  was  expected  to  give,  Mr.  Talbot  stated  to 
the  Committee,  that,  under  these  circumstances,  he  con- 
sidered it  useless  to  proceed  any  further  with  the  prose- 
cution of  the  petition. 

The  Committee,  after  deliberation,  resolved,  that  Mr. 
Collett  was  duly  elected. 


CASES 

DECIDED  UI*ON 

APPEAL  FROM  THE  DECISIONS 

OF 
IN 

THE    COURT  OF   COMMON  PLEAS, 

UNDER  STAT.  6  VICT.  c.  18. 
In  Easter  Term,  1844. 

BEFORE 

TiNDAL,  C.  J.,  CoLTMAN,  Erskine,  and  Maule,  JJ. 


BOROUGH  OF  BRADFORD. 

Cooper Appellant. 

Coates Respondentia).  1844. 

CASE.  Jff^: 

This  was  a  consolidated  appeal. — Robert  Waterhouse,  By6Vict.c.i8, 
whose  name  was  inserted  in  the  list  of  voters  for  the  said  enidSdl'ihat  a 
borough,  objected  to  the  name  of  William  Allan  being  re-  2°|j*J^  the  name 
tained  in  the  list  of  voters  for  the  said  borough,  as  not  of  a  party  being 
having  been  entitled  on  the  3 1st  day  of  July,  1843,  the  Ihu  o^voiers 
to  have  his  name  inserted  in  any  list  of  voters  for  the  ™^.^."nj*^^ 
same  borough  in  respect  of  a  house  alleged  to  be  oc-  whenever  any 

person  shall  be 
{a)  V\d$  anle,%.  desirous  of  send- 

ing any  such 
notice  of  objection  by  the  post,  be  shall  deliver  the  same,  dniy  directed,  open  ana  in  duplicate, 
to  the  pottmaster  of  any  post-office  where  money  orders  are  received  or  paid,  within  such  hours 
as  shall  have  been  previously  given  notice  of  at  such  post-ofRce,  and  under  such  regulations  with 
respect  to  the  registration  of  such  letters,  and  the  fee  lo  be  paid,  ^c•  as  shall  fiom  time  to  time 
be  made  by  the  postmaster-general  in  that  behalf;  and  in  all  cases  in  which  such  fee  shall  have 
been  duly  paid,  the  postmaster  shall  compare  the  said  notice  and  the  duplicate,  and.  on  being 
satisfied  that  they  are  alike  in  their  address  and  contents,  shall  forward  one  of  them  to  its  address 
by  the  post,  and  shall  return  the  other  to  the  party  bringing  the  same,  duly  stam|)ed  with  the 
stamp  of  the  said  post  office;  and  the  production  by  the  paiiy  who  posted  such  notice  of  such 
stamped  duplicate  shall  be  evidence  of  the  notice  having  been  given  to  the  person  at  the  place 
mentioned  in  such  duplicate,  on  the  day  on  which  such  notice  would  in  the  ordinary  course  of 
post  have  been  delivered  to  such  place." 

Where  a  notice  of  objection  was  delivered  at  a  proper  post-office,  but,  the  postmaster  being  ab- 
sent, the  duties  of  comparison,  &c.  mentioned  in  the  act,  were  performed  by  the  managing  clerk ; 
held  snffictent,  as  such  duties  are  merely  ministerial. 
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1844.       cupied  by  him  at  Westgrove  Street,  in  the  town  of  Brad- 
CoopBR,       ford.     On  behalf  of  the  objector  all  the  requisitions  of 

Coa™  ^^®  ^  ^*^^'  ^'  ^^'  ^*  l''^(^)»  ^®^®  proved  to  have  been 
^v<  complied  with  as  to  the  delivery  of  the  proper  notice  of 
objection  to  the  overseers,  and  all  the  directions  of  s.  100 
of  the  same  act  (6)  were  also  proved  to  have  been  strictly 
adhered  to,  except  that  the  notice  directed  to  the  party 
whose  name  was  objected  to  was  delivered  open  and  in  du- 
plicate to  the  postmaster's  managing  clerk,  instead  of  the 
'  postmaster  himself,  who  was  proved  to  have  been  absent 
from  Bradford  at  the  time  such  notice  was  delivered ;  and 

(a)  Vide  ante,  10,  n.  (a). 

(fr)  6  Vic.  c.  18,  s.  100,  enacts  "  that  it  shall  be  sufficient  in  every  case  of 
notice  to  any  person  objected  to  in  any  list  of  county,  city  or  borough  voters, 
and  in  the  livery  list  of  the  City  of  Londoo,  aod  also  in  the  case  of  county 
voters,  to  the  occupjring  tenant  whose  name  and  place  of  abode  appears  in  such 
respective  list  as  aforesaid,  if  the  notice  so  required  to  be  given  as  aforesaid 
shall  be  sent  by  the  post,  free  of  postage,  or  the  sum  chargeable  as  postage  for 
the  same  being  first  paid,  directed  to  the  person  to  whom  the  same  shall  be 
sent,  at  his  place  of  abode  as  described  in  the  said  list  of  voters ;  and  when- 
ever any  person  shall  be  desirous  of  sending  any  such  notice  or  objection  by  the 
post,  he  shall  deliver  the  samei  duly  directed,  open  and  in  duplicate,  to  the 
postmaster  of  any  post-office  where  money  orders  are  received  or  paid,  within 
such  hours  as  shall  have  been  previously  given  notice  of  at  such  post-offiop, 
and  under  such  regulations  with  respect  to  the  registration  of  such  letters,  and 
the  fee  to  be  paid  for  such  registration  (which  fee  shall  in  no  case  exceed  two- 
pence over  and  above  the  ordinary  rate  of  postage),  as  shall  from  time  to  time 
be  made  by  the  postmaster-general  in  that  behalf;  and  in  all  cases  in  which 
such  fee  shall  have  been  duly  paid,  the  postmaster  shall  compare  the  said  notice 
and  the  duplicate,  and,  on  being  satisfied  that  they  are  alike  in  their  address  and 
in  their  contents,  shall  forward  one  of  them  to  its  address  by  the  post,  and  shall 
return  the  other  to  the  party  bringing  the  same,  duly  stamped  with  the  stamp  of 
the  said  post-office ;  and  the  production  by  the  party  who  posted  such  notice 
of  such  stamped  duplicate,  shall  be  evidence  of  the  notice  having  been  given  to 
the  person  at  the  place  mentioned  in  such  duplicate,  on  the  day  on  which  such 
notice  would  in  the  ordinary  course  of  post  have  been  delivered  to  such  place  : 
Provided  also,  that  if  no  place  of  abode  of  the  person  objected  to  shall  be 
described  in  the  said  list,  or  if  such  place  of  abode  shall  be  situate  out  of  the 
United  Kingdom,  then  it  shall  be  sufficient  if  notice  shall  be  given  to  the  said 
overseers,  and  to  such  occupying  tenant  as  aforesaid  (if  any)  in  the  case  of  a 
county  voter,  or  in  the  case  of  a  city  or  borough  voter,  to  the  overseers  or  to  the 
town  clerk,  or  in  the  case  of  a  liveryman  of  the  City  of  London,  to  the  Secon- 
daries and  clerk  of  the  particular  company  to  which  the  person  objected  to  shall 
belong,  as  is  in  each  of  the  said  cases  herein-before  required." 
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that  the  duties  as  to  comparing  the  notice  with  the  dupli-        1844. 

cate,  and  stamping  (o)  and  returning  the  latter  to  the  party       T^ 

bringing  the  same^  were  performed  by  the  managing  clerk         App.  ' 

and  not  by  the  master  himself.     On  the  production  of  the         r^/ 

stamped  duplicate  by  the  party  who  posted  such  notice^ 

the  barrister  decided  that  this  was  evidence  of  the  notice 

having  been  given  to  the  person  at  the  place  mentioned 

in  such  duplicate  on  the  day  on  which  such  notice  would 

in  the  ordinary  course  of  post  have  been  delivered  at  such 

place. 

The  agent  for  the  party  objected  to  contended  that  the 

notice  should  have  been  delivered  to  and  examined  by  the 

postmaster  himself;  and  thereupon  the  party  objected  to 

having  declined  to  substantiate  his  right  to  be  retained  in 

the  list  of  voters,  the  barrister  expunged  his  name  from 

such  list. 

(Signed)    £•  E.  D.  Revising  Barrister. 

The  case  then  stated  that  Cooper  (the  appellant)^  at- 
torney at  law,  on  behalf  of  the  above-named  William  Allan, 
and  of  all  the  other  persons  interested  as  appellants  in 
this  matter,  appealed  from  the  decision.  [Then  followed 
the  names  of  twenty-eight  other  parties.] 

And  that  Coates  (the  respondent,)  on  behalf  of  Robert 
Waterhouse,  agreed  to  appear  and  answer  the  appeal. 

The  case  was  argued  in  Michaelmas  Term,  1843, 
(Thursday,  16th  Nov.)  by 

BompaSj  Serjt.  for  the  appellant. — The  question  in  this 

case  turns  upon  the  construction  of  the  100th  section  of 

the  Registration  Act  (&),  which  empowers  an  objector  to 

send  the  notice  of  his  objection  to  the  party  objected  to 

by  post ;  but  requires  the  notice  so  sent  to  be  delivered 

open  and  in  duplicate  to  the  postmaster  of  any  post- 

(a)  The  act  does  not  require  the  postmaster  to  iiam])  the  letter.     Vide  posti 
235. 
(6)  Vide  supra,  2^,  n,(b). 
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1844,        office  where  money  orders  are  received  or  paid,  within 

c^tB        certain  hours,  of  which  notice  is  to  he  previously  given ; 

^PP'        and  the  postmaster  is  to  compare  the  notice  and  the  dupli- 

Betp. '       cate,  and  on  being  satisfied  that  they  are  alike  in  their 

address  and  contents,  is  to  forward  one  of  them  to  its 

address  by  post,  and  to  return  the  other  duly  stamped 

to  the  party  bringing  it.     And  the  question  is,  whether 

these  duties  are  imposed  personally  on  the  postmaster,  or 

may  be  performed  by  any  clerk  in  the  post-office. 

There  are  two  parties  interested  in  the  transaction — 
the  objector,  (who  may  resort  to  the  mode  pointed  out  in 
sect.  17  (a),  and  either  personally  serve  the  notice  on  the 
party  objected  to,  or  leave  it  at  his  place  of  abode) — and 
the  party  objected  to,  to  whom  it  is  most  essential  that 
the  notice  should  in  every  respect  be  regular.  The 
notice  is  an  important  protection  to  the  party  who  has 
to  exercise  the  franchise ;  and  to  whom  a  wrong  would 
be  done  if  his  name  were  improperly  struck  off  the  list. 
The  object  of  the  legislature  was  to  ensure  the  receipt  of 
the  notice  by  him.  With  this  view  they  have  fixed  upon 
the  postmaster  as  the  person  who  is  to  receive  and  com- 
pare the  notices  of  objection  that  are  to  be  transmitted 
by  post.  But  it  is  not  every  postmaster  who  is  competent 
to  perform  these  duties— the  master  of  a  post-office  where 
money  orders  are  received  and  paid  is  fixed  upon  (b) ; 
which  shews  that  he  must  be  a  responsible  party.  His 
duties  in  this  respect  are  not  merely  ministerial ;  he  has 
to  compare  the  notices,  to  see  that  the  addresses  are  cor- 
rect, and — to  prevent  all  risk  of  manoeuvring — he  is  to 
see  that  one  notice  is  actually  sent  off  by  the  post.  He  is 
in  fact  to  exercise  his  discretion  and  judgment.  The  pro- 
duction of  the  stamped  duplicate  is  not  alone  evidence  of 
the  notice  having  been  sent;  for  the  100th  section  re- 

(d)  Vide  ante,  10,  n.  (a). 

(6)  See  3  &  4  Vict.  c.  96,  s.  38. 
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quires  that  such  production  shall  be  "  by  the  party  who  IS^d*. 
posted  such  notice" — who  is  himself  therefore  to  be  ^^o^p^p 
examined  as  a  witness  (a).  If  the  clerk  who  performed  ^pP' 
the  duties  in  this  instance  might  lawfully  do  so,  any  other  i{«sp.' 
clerk  would  be  equally  competent.  This  party  is  not  even 
a  deputy  postmaster — nor  does  he  appear  to  have  been 
specially  appointed  to  perform  the  duties  of  postmaster. 
The  absence  of  the  principal  is  no  answer  to  the  objec- 
tion, as  certain  hours,  within  which  the  notices  are  to  be 
delivered,  are  to  be  specially  fixed  by  the  Postmaster 
General  (6).  IMauicj  J. — Does  the  section  apply  to  the 
principal  post-office  in  London?]  Probably  it  does. 
[Maule  J. — Then  must  the  Postmaster-General  be  there  to 
receive  the  notices  ?]  It  is  not  necessary  that  the  party 
should  post  the  notices  at  the  principal  office.  [Maule,  J, 
— But  suppose  he  does  so.  There  is  nothing  in  the  section 
to  prevent  him  from  so  doing.]  Probably  there  is  a  post- 
master at  that  office.  If  not,  the  objector  could  not  post 
the  notices  thereunder  this  section.  In  the  interpretation 
clause  (c),  various  instances  are  given  of  clerks  or  officers 
to  whose  deputies  or  representatives  the  provisions  of  the 
act  are  declared  to  apply ;  thus  the  words  "  clerk  of  the 
peace  shall  comprehend  and  apply  to  any  deputy  or  other 
person  executing  the  duties  of  such  clerk  of  the  peace ;" 
there  are  similar  provisions  as  to  a  *'  town-clerk^  and 
''overseers;"  but  there  is  no  mention  of  a  postmaster. 

(a)  Qn^e,  Does  that  necessarily  follow?  The  act  says,  that  "  the  produc- 
tion by  the  party  who  posted  such  notice  of  such  stamped  duplicate  shall  be 
eTidence  of  the  notice  having  been  given,"  &c. ;  and  the  general  rule  is,  that 
a  witness  who  is  merely  called  for  the  purpose  of  producing  an  instiument  need 
sot  be  sworn ;  and  if  not  sworn  is  not  subject  to  cross  examination.  See  2 
Fhill.  Ev.  397,  9th  ed. 

<6)  The  hours  for  delivery  are  to  be  such  "  as  shall  have  been  previously 
given  notice  of  at  tueh  pott-office ;"  the  regulations  with  respect  to  the  registra- 
tion of  such  letters  and  the  fee  to  be  paid  for  such  registration  *'  are  to  be 
made  by  the  Pottmaster'Geiteral,'* 

(c)  Sect.  101, 


S34  CASES  ON  APPEAL,  COMMON  PLEAS. 

1844.  The  inference  from  this  strengthens  the  argument  that  the 
CooPBB,  postmaster  cannot  act  by  deputy ;  but  that  he  must  him- 
^pp*  self  be  satisfied  that  the  copy  to  be  posted  is  correct. 
Retp. '  [Maule,  J. — Is  that  quite  inconsistent  with  the  duty  being 
merely  ministerial?]  It  depends  upon  an  exercise  of 
judgment,  and  is  therefore  quasi  judicial.  If  a  mere  obe- 
dience to  written  directions  were  all  that  was  required 
that  would  be  a  ministerial  duty;  but  this  goes  much 
further.  IMaule,  J. — Suppose  a  post-ofBce  is  kept  by  a 
post-mistress.  That  case  does  not  appear  to  be  provided 
for.]  In  such  a  case  the  masculine  gender  would  pro- 
bably be  considered  to  include  the  feminine ;  or  if  not, 
then  the  party  could  not  post  the  notices  at  that  office^ 
but  must  either  serve  them  under  the  17th  section,  or 
must  post  them  at  some  other  office  where  there  is  a  post- 
master. An  additional  reason  why  the  postmaster  may 
have  been  considered  the  proper  party  to  be  selected  for 
this  office  is,  that  he  is  precluded  from  voting  at  an  elec- 
tion ;  whereas  a  clerk  may  or  may  not  be  able  to  vote. 

(7.  L.  AdolphuSf  for  the  respondent. — The  last  obser- 
vations may  be  disposed  of  by  reference  to  the  stat.  S2 
Geo.  3,  c.  41,  by  which  no  ''  postmaster,  postmaster-ge- 
neral or  his  or  their  deputy  or  deputies,  or  any  person 
employed  by  or  under  him  or  them  in  receiving,  collect- 
ing or  managing  the  revenue  of  the  post-office,  or  any 
part  thereof,  &c.  &c.  shall  be  capable  of  giving  his  vote" 
at  any  election.  So  that  a  person  employed  as  ''  managing 
clerk*'  in  a  post-office  would  clearly  be  disfranchised  (a), 
and  the  purity  of  election  would  be  as  little  endangered 
in  his  case  as  in  that  of  the  postmaster  himself. 

But  before  entering  into  the  general  question  whether  or 
not  the  duties  as  to  the  registration  of  notices  of  objec- 
tion must  of  necessity  be  performed  by  the  postmaster 
himself,  and  by  no  other  party,  it  is  submitted  that  it  was 

(a)  See  M'Symon'scate,  Glasgow,  1  Peck.  354. 
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not  competent  to  the  revising  barrister  to  entertain  the  1844. 
inquiry.  The  production  of  the  stamped  duplicate  is  by  cooper 
the  100th  section  made  statutable  evidence  of  the  notice  J^pp- 
having  been  given  to  the  party  objected  to.  The  section  Rmp.  ' 
says  that  the  production  of  "  such  stamped  duplicate  shall 
be  evidence/'  &c.  [Tindal,  C.  J. — The  postmaster  is  re- 
quired to  return  the  stamped  duplicate  to  the  party 
bringing  the  notices.]  But  he  is  not  required  to  stamp 
the  duplicate  with  his  own  hand.  He  is  to  return  the 
duplicate  "  duly  stamped  with  the  stamp  of  the  said  post- 
office  ;"  and  the  words  **  such  stamped  duplicate"  in  the 
next  sentence  must  refer  to  the  condition  previously  men- 
tionedy  namely^  that  the  duplicate  must  be  **  duly  stamped/' 
The  production  of  such  stamped  duplicate  is  all  that  the 
barrister  can  require  in  order  to  prove  that  the  party  ob- 
jected to  has  received  the  notice.  He  cannot  go  into  the 
questions  as  to  the  party  by  whom  the  notices  were  com- 
pared or  forwarded.  The  cases  are  analogous  where 
instruments  required  to  be  stamped  have  been  stamped 
after  their  execution  upon  payment  of  a  penalty,  and  the 
Courts  have  refused  to  allow  any  inquiry  as  to  the  time 
when  the  stamp  was  affixed.  Thus  in  The  King  v.  The 
Inhabitants  qf  Preston  (o),  an  indenture  of  apprentice- 
ship, without  premium,  was  executed  on  April  the  37th, 
18S5,  but  was  not  stamped  till  July,  183S>  when  a  12.  stamp 
was  put  on  it,  and  a  5/.  penalty  paid.  Afterwards  a 
double  duty  {21.)  was  paid.  The  indenture  was  offered  in 
evidence  to  prove  the  settlement  of  a  pauper  by  service 
under  it ;  and  it  was  held,  that  as  it  was  not  within  the 
statute  8  Ann.  c.  9,  which  limits  the  time  for  stamping  in- 
dentures, the  Court  was  not  called  upon  to  notice  the  cir- 
cumstances under  which  the  stamps  were  affixed.  [  Tindal, 
C.  J. — The  stamp  acts  merely  require  the  Courts  to  refuse 

(a)  5  B.  &  Ad.  1028. 
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1844.  instruments  not  duly  stamped  as  evidence  (a).]  In  Doe 
Cooper,  ^*  Duncan  V.  Edwards  (6),  it  was  held  that  if  a  document 
CofTM  ^^  produced  under  section  76  of  the  Insolvent  Debtors' 
^^p*  Act  (c),  with  a  seal  purporting  to  be  the  seal  of  the  Insol- 
vent Debtors'  Court,  it  is  not  necessary  to  prove  that  the 
seal  is  actually  the  seal  of  the  Court.  In  thai  statute 
there  are  particular  directions  that  the  proper  officer  shall 
affix  the  seal ;  but  upon  the  document  being  produced 
with  a  seal  that  merely  purported  to  be  the  seal  of  the 
Insolvent  Court,  the  Court  of  Queen's  Bench  would  not 
inquire  into  the  duties  of  the  officer.  The  100th  section 
of  the  Registration  Act  was  clearly  intended  to  obviate 
the  necessity  of  going  into  the  question  as  to  the  previous 
acts  required  to  be  performed  at  the  time  of  the  registra- 
tion of  the  notice.  If  the  kind  of  proof  insisted  upon 
by  the  other  side  is  to  be  given,  the  act  will  impose  an 
additional  burthen  of  proof  upon  parties ;  more  than 
would  be  required  under  similar  circumstances  at  nisi 
prius. 

But  if  the  question  as  to  the  compliance  with  the  sta- 
tute is  to  be  gone  into,  then  it  is  submitted  that  all  that 
was  necessary  has  been  done.  The  postmaster  has  per- 
formed his  duties  per  aliutN.  He  might  take  advantage 
of  the  acts  performed  by  his  clerk,  or  advantage  might 
be  taken  of  them  against  him.  The  interpretation  clause, 
which  has  been  referred  to,  does  not  provide  for  acts  to 
be  performed  by  agents,  but  merely  by  persons  who  stand 
in  the  place  of  the  parties  specially  named  in  the  act.     By 

(a)  See  23  Geo.  3.  c.  49,  s.  14;  31  Geo.  3>  c.  25,  s.  19;  35  Geo.  3, 
c.  55,  8.  6  ;  37  Geo.  3,  c.  19,  s.  3  ;  c.  90,  s.  9  j  43  Geo.  3,  c.  126.  s.  6. 

(b)  9  A.  &  E.  654. 

(e)  7  Geo.  4,  c.  57.  By  that  section  copies  of  the  schedule,  &c.  parportiog 
to  be  signed  by  the  ofiicer,  &c.,  "  and  sealed  with  the  seal  of  the  said  Court," 
are  to  be  admitted  in  evidence  "  without  any  proof  whatever  given  of  the  same, 
further  than  that  the  tame  is  se.tled  with  thp  sciil  of  the  mid  Court"  See  \  h2 
Vict.  c.llO,  s.  106. 
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the  Post-office  Management  Act  (1  Vict,  (a)),  c.  33,  s.  9,  it       1844. 
is  enacted  that  the  postmaster-general  may  appoint  suffi-       cooperT 
cient  deputies,  agents  and  servants  under  him  for  the       p'^j^^''- 
better  managing  the  post-office  revenue ;  and  whenever         R««p. 
the  postmaster-general  is   by  the  post-office  laws  em- 
powered or  required  to  do  any  act,  all  such  deputies,  &c. 
according  to  the  nature  and  extent  of  their  commission  or 
deputation  or  appointment,  shall  be  construed  to  be  so 
empowered  or  required,  unless  the  contrary  be  expressed 
therein.     The  100th  section  of  the  Registration  Act  may 
be  considered  as  forming  a  portion  of  the  post-office  laws, 
but  there  is  nothing  in  it  to  prevent  the  performanK^e  of 
the  requisite  acts  by  deputy.     The  general  rule  of  law  is, 
that  where  a  party  is  required  to  do  any  act  that  b  not 
judicial,  he  may  do  it  by  deputy.     Bac.  Ab.  tit.  Offices  and 
Officers,  (L) ;  Com.  Dig.  tit.  Officer,  (B).    In  Medhurst  v. 
Waiie(b),  it  was  held  that  a  high  constable  might  appoint 
a  deputy  for  the  purpose  of  billeting  soldiers ;  though  it 
was  contended  that  that  was  a  judicial  act,  as  it  was  the 
effect  of  the  judgment  of  the  agent,  and  an  appeal  was 
given  from  his  act.     Lord  Mansfield,  C.  J.  there  said,  "  It 
is  taking  the  definition  too  large  to  say  that  every  act 
where  the  judgment  is  at  all  exercised  is  2l  judicial  act :  a 
judicial  act  is  supposed  to  be  done  pendente  Hie  (of  some 
sort  or  other").    The  high  constable  in  that  case  had  to 
exercise  a  discretion  and  judgment,  as  the  postmaster  had 
in  this  instance ;  but  the  duties  required  of  the  latter  may 
be  performed  quite  as  efficiently  by  his  clerk.     The  re- 
quisition that  the  postmaster  is  to  be  ''  satisfied"  that  the 
notice  and  duplicate  are  alike,  is  not  sufficient  to  raise 
judicial  functions. 

There  are  many  cases  where  the  circumstance  of  a  par- 
ticular person  being  mentioned  in  an  act  of  parliament 
has  been  held  not  to  exclude  his  servant  or  deputy.     Thus 

(a)  Vulgo  7  Will.  4  &  1  Vict.  (6)  3  Barr.  1269. 
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1844.       in  Phelps  v.  Wincheombe  (a)  it  was  held  that  a  deputy 


CoopiB,  constable  was  within  the  stat.  7  Jac.  1,  c.  5,  which  gives 
CoATBs  double  costs  to  a  '^  constable"  against  whom  an  unsucces- 
^*  ful  action  is  brought  for  any  thing  done  in  the  execution  of 
his  office.  Lord  Coke  in  that  case  observed,  ''  In  divers 
places  the  custom  is,  that  they  do  use  in  such  cases  to 
make  a  deputy,  as  in  London ;  the  writ  is  vice  comiti,  he 
makes  his  deputy  the  under-sheriff"  (b).  And  again,  re- 
ferring to  the  statute  under  condderation,  his  lordship 
added,  '"  By  this  statute  double  costs  are  given  to  a  con- 
stable ;  and  a  deputy  constable  is  within  the  intent  and 
meaning  of  it,  for  that  he  is  a  constable  pro  tempore ; 
so  a  sheriff  is  named  therein,  and  his  under-sheriff  shall 
have  benefit  of  this  also*'  (e).  So  in  Medhurst  v.  Waite, 
which  turned  upon  the  Mutiny  Act,  in  which  a  constable 
is  the  party  mentioned.  lErskine,  J. — Certain  hours  are 
to  be  fixed  during  which  an  objector  can  post  his  notices. 
For  what  purpose  is  this  to  be  done  ?]  Probably  to  en- 
sure the  attendance  of  some  proper  person  to  perform 
the  requisite  functions. 

The  opposite  doctrine  would  give  rise  to  great  incon- 
venience. Would  it  be  considered  necessary  to  prove 
before  the  revising  barrister  that  the  party  who  examined 
the  notices,  &c.  was  the  postmaster  himself,  and  not  a 
clerk?  [Tindal,  C.  J. — It  would  perhaps  be  more  easy  to 
prove  the  identity  of  the  postmaster,  than  that  of  his  clerk.] 
It  would  be  very  difficult  to  prove  the  identity  of  either. 
In  Leake  v.  Howell {d)  it  was  held  that  where  a  deputy 
de  facto  exercised  a  place  in  the  custom-house,  although 
he  were  not  so  de  jure,  it  should  not  prejudice  the  mer- 
chants who  made  certain  compositions  with  him.  Here 
the  clerk  is  acting  as  the  postmaster,  and  may  be  con- 
sidered as  the  postmaster  de  facto.    So  in  Parker  v. 

(a)  3  Bulst.  77  ;  1  Rol.  Rep.  274  ;  Moo.  845  ;  2  Danv.  482,  pi.  1. 
(6)  3  Bulst.  77.  (c)  3  Bulst.  78.^  (d)  Cro.  £liz.  533. 
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Keti  (a)  it  was  held  that  a  surrender  taken  by  one  who       1844*. 
was  steward  of  a  manor  de  facio^  though  not  de  jure,  ~  coopm 
was  good.    And  it  was  there  laid  down  that  a  deputy  may       ^^p- 
do  whatever  his  principal  might  have  done,  except  make         i^esp. 
a  deputy. 

BompaSy  Serjt.  in  reply. — A  sheriff,  a  constable,  and 
a  steward  of  a  manor  are  all  well-known  officers.  In 
these  and  similar  cases^  custom  has  given  the  principal  a 
power  to  appoint  a  deputy,  but  it  can  only  be  for  specific 
purposes.  In  Miles  v.  Bough  {b\  which  was  an  action 
for  calls  under  the  Clifton  Suspension  Bridge  Act  (c),  by 
the  lQ9th  section  of  that  act,  notices  were  required  to  be 
signed  ^'  by  any  three  or  more  of  the  trustees,  or  by  the 
clerk  or  clerks  for  the  time  being  to  the  said  trustees,  by 
their  order  ;'*  and  it  was  held,  that  a  signature  to  notices 
by  an  attorney,  who  acted  for  the  clerks,  and  was  deputed 
by  them  to  make  such  signatures,  was  not  sufficient. 

There  may  be  inconvenience  whichever  way  the  act  is 
construed ;  but  nevertheless  it  must  be  construed  accord- 
ing to  its  plain  and  expressed  meaning.  Its  object  is  to 
protect  against  frauds  ;  and  for  that  purpose  a  responsible 
officer  is  selected  as  the  proper  person  to  examine  the 
notices.  As  to  the  argument  that  the  production  of  the 
stamped  copy  is  to  be  conclusive  evidence  before  the 
revising  barrister ;  the  terms  of  the  section  are  '^  the  pro- 
duction oi  such  stamped  duplicate  shall  be  evidence,"  &c. 
and  the  word  '^  such"  refers  to  the  whole  preceding  sen- 
tence. The  question  here  does  not  refer  to  a  party  acting 
as  postmaster ;  if  the  case  so  stated  it  would  probably  be 
taken  to  be  sufficient;  but  it  expressly  states  that  the 
party  who  transacted  the  business  was  the  managing 
clerk,  and  that  the  postmaster  himself  was  absent. 

Cur.  adv.  vuli* 

(a)  1  Ld.  Raym.  658  \  1  Salk.  95 ;  HoU»  221 ;  12  Mod.  466 ;  Comb.  84. 
(6)  12  Uw  Journ.  N.  S.  Q.  B.  74.  (c)  1 1  Geo.  4,  c.  Ixix. 


S40  CASES  ON  APPEALj  COMMON  PLEAS. 

1844.  TiNDAL,  C.  J.    now   delivered  the  judgment   of  the 

Cooper,         Court. 

CoiiTEs.  The  question  before  us  in  this  case  was,  whether  the 

^'*^-  delivery  of  the  notice  directed  to  William  Allan,  the  per- 
son whose  vote  was  objected  to,  was  a  sufficient  delivery 
within  the  meaning  of  the  100th  section  of  the  6  Vict.  c. 
18. 

The  objection  taken  before  the  revising  barrister  was,  that 
notices,  both  open  and  in  duplicate,  were  delivered  to  ilie 
pontmaster's  managing  clerk,  instead  of  to  the  postmaster 
himself y  who  was  proved  to  be  absent  from  Bradford  at 
the  time  such  notice  was  delivered  ;  and  that  the  duties, 
as  well  of  comparing  the  notice  with  the  duplicate,  as  of 
stamping  and  returning  the  latter  to  the  party  bringing 
the  same,  were  performed  by  the  managing  clerk,  and  not 
by  the  postmaster  himself.  And  whether  this  was  a 
sufficient  compliance  with  the  requisites  of  the  100th  sec- 
tion of  the  statute  was  the  question.  The  revising  bar- 
rister held  that  it  was ;  and,  upon  consideration,  we  think 
his  decision  is  right. 

I  must  confess  that  my  mind  was  at  first  strongly  in- 
clined to  the  opinion  that  the  proper  construction  of  the 
statute  required  the  several  acts  specified  in  the  100th 
section  to  be  performed  personally  by  the  postmaster; 
founding  my  opinion  principally  on  the  ground  that  the 
postmaster  is  named  in  the  section  without  any  mention  of 
a  deputy  or  assistant,  and  that  the  interpretation  clause  (s. 
101),  which,  in  some  instances,  authorizes  acts  directed  to 
be  performed  by  principals  to  be  performed  by  subordi- 
nate officers,  is  silent  as  to  the  office  of  postmaster.  But, 
upon  further  consideration,  I  agree  with  my  brethren  in 
thinking  that  the  intention  of  the  legislature  was  to  autho- 
rize these  acts  to  be  done  by  a  clerk  or  servant  of  the 
postmaster  at  the  office,  acting  in  his  aid  and  assistance, 
and  under  his  direction  and  control. 

That  the  term  "  postmaster,"  where  it  first  occurs  in 
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the  section,  cannot  be  strictly  and  literally  confined  to  the  1844. 
postmaster  personally,  seems  necessarily  to  follow  from  coonm, 
the  extreme  inconvenience  that  must  result  if  such  con-*  ^^n** 
struction  should  be  adopted.  According  to  the  terms  of  Hup. 
the  act,  the  notice  and  the  duplicate  are  to  be  delivered 
to  the  postmaster.  The  delivery,  therefore,  even  to  a 
derk  or  servant  at  the  oflBce,  although  all  the  subsequent 
duties  were  performed  by  the  postmaster  himself,  would, 
upon  that  construction,  be  no  compliance  with  the  statute. 
The  very  hand  of  the  postmaster,  himself  must  be  that 
into  which  the  notice  is  delivered.  But  the  postmaster 
may  be  personally  unknown  to  the  party  who  brings  the 
documents.  What  evidence  is  he  to  furnish  himself  with, 
that  the  delivery  was  made  to  the  real  postmaster,  if  that 
point  should  afterwards  be  contested  ?  In  what  state  of 
uncertainty  must  the  party  who  sends  his  notice  by  the 
post  be  left,  if,  at  the  time  when  he  means  to  avail  him- 
self of  it,  he  is  liable  to  be  defeated  by  evidence  that  it 
was  not  the  postmaster  himself  but  a  clerk  who  took  it 
from  his  hands.  The  same  difficulty  would  equally  apply 
to  the  performance  of  the  other  duties  imposed  on  the 
postmaster ;  for  it  would  be  dangerous  and  inconvenient, 
that,  after  the  objecting  party  has  complied  with  the  re- 
quisites of  the  statute  so  far  as  he  was  able,  evidence  might 
be  given  that  the  postmaster  was  disabled  by  illness  to  at- 
tend personally  at  the  time,  or  absent  from  some  other 
unknown  cause,  and  that  the  duties  were  performed  (as 
in  this  instance)  by  his  managing  clerk.  And,  further,  if 
the  statute  meant,  that,  in  every  case,  the  comparison  of 
the  two  documents  must  be  made  by  the  postmaster  him- 
self, it  is  obvious  that,  in  populous  places — take  London, 
for  example — where  a  great  number  of  these  notices  might 
come  at  the  same  time,  and  immediate  transmission  might 
be  necessary,  a  compliance  with  the  statute  would  be 
absolutely  impracticable,  if  the  eye  and  mind  of  the  post- 

VOL.  I. — B.  A.  R 
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1844.       master  himself  was  essential  to  give  validity  to  the  noticei 


COOPBR, 


and  the  assistance  of  a  clerk  or  servant  inadmissible. 


Co^  That  the  duty  required  by  the  act  may  as  well  be  per- 

il^.' formed  by  an  assistant  managing  derk  as  by  the  post- 
master himself,  is  undeniable.  It  cannot  be  said  with  any 
ground  of  reason,  that  the  comparing  the  two  documents 
together,  and  pronouncing  them  to  agree,  is  a  judicial 
act;  the  receiving  the  documents,  the  stampfaig(a)  and 
returning  one  of  them  to  the  person  bringing  them,  it  is 
needless  to  say,  are  ministerial  acts,  and  those  of  the 
lightest  order.  We  must  therefore  think,  if  the  legisla- 
ture had  for  any  reason  intended  to  confine  the  perform- 
ance of  the  duty  to  the  postmaster  personally,  there 
would  have  been  an  express  provision  to  that  effect;  and 
that  all  that  was  required  by  the  legislature  was,  that  the 
party  should  deliver  the  notice  open  and  in  duplicate  at 
the  proper  post-office  for  examination,  within  the  hours 
properly  notified  under  the  act ;  that  he  should  pay  the 
proper  fee  for  its  registration,  and  wait  for  and  receive 
back  one  of  the  duplicates  stamped  with  the  post-office 
stamp,  after  which  the  production  of  such  stamped  dupli- 
cate is  made  sufficient  evidence  of  the  service  of  the 
notice.  And  as  this  appears  to  have  been  substantially 
complied  with  in  the  present  case,  we  hold  the  objection 
to  the  notice  fails,  and  that  the  decision  of  the  revising 
barrister  is  right,  and  must  be  affirmed. 

Decision  affirmed. 

(a)  ride  ante,  231,  n.(a). 
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BOROUGH  OF  GREENWICH. 

Sir  Richard  Dobson Appellant. 

WiLUAM  Jones Respandeni. 

1844. 

CASE.  Tuiiday, 

William  JONES  objected  to  the  name  of  Sir  R.  ^.thei 


AffHl  30. 


i surgeon 

Dobson  being  retained  upon  the  list  of  persons  entitled  ?f  Oi««nwich 

o  .  i*     %  1./.  .  n  1  .    1      «   .        HotpUl  OCCtt- 

to  vote^  &e.  in  respect  of  the  qualification  for  which  his  pied,  u  tucb,  a 
name  was  mserted  in  the  list— that  is  to  say,  fira?Iy*ii^he°' 

House     I     Infirmary     I     Greenwich  Hospital.  hospital,  which 

The  facts  of  the  case  were  as  follows :— The  appellant,  ed  to  the  sur- 
who  is  the  surgeon  to  Greenwich  Hospital,  has  occupied  tt^Wpain^' 
a  house  at  the  infirmary  in  the  hospital  for  the  last  nine-  Ihecom^^ 
teen  yean  and  upwards ;  it  is  a  house  appropriated  for  v  ^°^",^  ^. 
the  surgeon  of  the  hospital,  and  he  occupies  it  as  such.  »iugeoi»tothe 
He  took  possession  of  the  house  upon  being  appointed  n^^vided  ^ 
surgeon,  and  has  occupied  it  ever  since.    The  house  is  ^^^  IJe  h^ 
of  the  dear  yearly  value  of  10/.  and  upwards.    The  ftir-  pitai,  were  ai- 
niture  in  the  house  belongs  to  him.    He  did  not  pay  for  sum  at  lodging 
any  fixtures  on  going  into  the  house,  and  if  any  repairs  JJJSSrioiS  of^* 
are  required  he  applies  to  the  commissioners  of  the  hos*  ^  }^^  ^^' 

'^  ^'^  mitsionen  of 

pital,  by  whom  whatever  is  necessary  is  done.  The  name  the  hospital,  no 
of  the  appeUant  is  upon  the  rate-books  as  rated  for  the  hos^l  u  ai- 
house,  and  the  rates  and  window  tax  in  respect  of  it  have  iny^^^jj^'i^ 
been  paid.  It  appeared  in  evidence  that  no  poor-rates  or  ofaDartments: 
windows-tax  have  ever  been  demanded  from  the  appellant,  did  not'oocupy 
nor  has  he  ever  paid  or  tendered  the  amount  of  any  rate  tenam/^inas^ 
or  tax  for  the  said  house,  but  that  the  rates  and  window-  ™«^!»  *!  {»•  ^^ 

required  to  oc- 

tax  have  always  been  paid  by  the  commissioners  of  the  cnpy  the  same 
hospital.    It  was  also  stated  by  the  appellant,  that  he  had  the moreeffi- 
never  had  any  communication  with  the  Lords  Commis-  anceoftu*" 
sioners  of  the  Admiralty,  by  whom  he  was  appointed  sur-  duties  as  sur- 

r2  «*•'• 
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1844.       geon  to  the  hospital,  upon  the  subject  of  the  payment  of  the 
DoMON        Tates.    The  appellant  stated  that  he  had  a  written  appoint- 
App,         menti  but  he  did  not  produce  it,  nor  show  by  any  evidence 
Retpl       by  what  tenure  he  holds  the  office  of  surgeon.    A  printed 
paper,  purporting  to  be  particulars  of  a  part  of  an  Order 
in  Council  of  the  23rd  January,  1805,  containing  certain 
orders,  rules  and  regulations,  was  produced  by  the  ap- 
pellant, and  which  he  stated  he  had  received  from  the 
office  of  the  Inspector*General  of  Hospitals  at  the  Ad- 
miralty Office,  containing  the  following  order : — 

'^  Surgeons  of  hospitals,  when  not  provided  with  a  resi- 
dence within  the  hospitali  to  be  allowed  fifteen  shillings  a 
week  lodging  money." 

A  book  was  also  produced,  copies  of  which  had  been 
furnished  by  the  government  to  the  different  officers  of 
the  hospital,  containing  regulations  established  by  the 
Lords  Commissioners  of  the  Admiralty  for  the  govern- 
ment of  Greenwich  Hospitali  dated  June  4,  1829,  and 
one  of  those  regulations  is  as  follows : — 

**  All  officers  and  others  having  separate  apartments 
are  to  inhabit  those  assigned  to  them,  and  no  exchanges 
or  other  appropriation  of  apartments  or  alterations  there- 
in are  to  be  made  without  our  express  permission.  They 
are  to  use  their  best  endeavours  to  preserve  them  unim- 
paired, and  in  a  neat  and  proper  state  of  cleanliness  and 
repair,  and  they  will  be  required  to  make  good  any  loss 
or  injury  arising  from  negligence  or  inattention  on  their 
parts." 

The  regulations  above  referred  to  were  made  by  the 
Lords  Commissioners  of  the  Admiralty,  under  and  by 
virtue  of  an  act  of  parliament,  10  Geo.  4,  c.  25,  intituled 
**  An  Act  to  provide  for  the  better  Management  of  the 
Affairs  of  Greenwich  Hospital ;'"  by  sect.  S  of  which  act 
it  is  enacted,  **  that  the  whole  of  the  affairs  of  the  said 
Royal  Hospital^  and  the  Conunissioners  of  Greenwich 
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Hospital  thereby  appointed,  and  their  successors  to  be  1844. 
appointed  as  thereinafter  directed,  and  all  other  the  officers  Dobmn, 
and  persons  appointed  to  the  said  hospital,  and  to  any  j^j^^^ 
situations  connected  therewith,  and  to  the  schools  of  the  ^^* 
said  hospital,  shall  be  under  the  authority,  control  and 
direction  of  the  Lord  High  Admiral  or  Commissioners 
for  executing  the  office  of  the  Lord  High  Admiral  for  the 
time  being ;  and  the  appointment  of  all  officers  of  the 
said  hospital,  civil  and  military,  (except  of  the  governor, 
lieutenant-governor  and  commissioners  of  the  said  hos- 
pital, who  shall  be  appointed  by  his  Majesty,  his  heirs 
and  successors,)  and  the  appointment  of  the  chaplains 
thereof,  and  of  the  rectors,  vicars  and  perpetual  curates 
of  the  livings  and  chapelries  belonging  or  which  may  be- 
long to  the  said  hospital^  and  the  establishing  of  rules, 
orders  and  regulations  for  tlie  guidance  of  the  commis- 
sioners of  Greenwich  Hospital  and  their  successors  in  the 
management  of  the  estates  and  property  of  the  said  hos^ 
pital,  and  the  admission  of  officers,  pensioners  and  nurses 
into  the  said  hospital,  and  the  salaries  to  be  paid  to  all 
such  officers  and  persons  respectively,  shall  be  exercised  by 
and  vested  in  the  Lord  High  Admiral  or  Commissioners 
for  executing  the  office  of  Lord  High  Admiral  for  the 
time  being,  who  shall  have  full  power  to  remove  from  the 
said  hospital,  and  from  any  situation  connected  therewitlii 
any  officer  or  other  person  as  aforesaid,  (except  the  gover- 
nor, lieutenant-governor  and  such  commissioners,  rec- 
tors, vicars  and  curates,)  who  shall  be  guilty  of  any  mis- 
behaviour in  their  said  respective  situations  or  offices. ^(a) 

(a)  The  following  sections  were  also  referred  to  in  the  argument — 

Sect  1.  Whereby  the  statute  16  Geo.  3,  c.  24  is  repealed ;  the  Corporatioa 
of  Commisaioners  and  Governors  is  dissolved,  and  the  estates,  &c.  are  vested 
in  the  new  commissioners. 

Sect.  2.  Which  enacts,  that  the  estates,  &c.  are  to  be  held  by  the  commis^ 
sionen  for  the  bene6t  of  the  hospital. 

Sect,  21.  Whereby  certain  other  landed  estates  are  vested  in  the  commis* 
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1844.  The  case  then  stated  that  the  revising  barrister  was  of 

DoBsoN,       opinion  upon  the  facts  above  stated — 
Aipp.  1st.  That  the  appellant  did  not  occupy  as  owner  or 

Afip.        tenant,  within  the  meaning  of  the  statuie  S  Will.  4,  c.  45, 
8.  37,  and 

Sndly.  That  not  having  paid  the  rates  and  taxes  pur- 
suant to  the  enactment  in  the  same  section,  he  was  not 
entitled  to  have  his  name  retained  upon  the  list,  and  that 
the  revising  barrister  therefore  allowed  the  objection  and 
expunged  the  name  of  the  appellant  from  the  list  accord- 
ingly. 

(Signed)        J.  E.,  Revising  Barrister. 

The  case  was  argued  in  Michaelmas  Term,  1843  (a). 

Byles,  Serjt.  for  the  appellant. — The  questions  in  this 
case,  which  differs  in  some  points  from  the  Chatham 
cases  (6),  are  1st,  whether  the  appellant  occupied  the 
house  in  question  "  as  owner  ;*'  Sdly,  whether  he  occupied 
"  as  tenant ;"  and  Srdly,  whether  he  had  paid  the  rates 
and  taxes. 

First.— The  statute  10  Geo.  2,  c.  26,  ss.  2,  21,  having 
vested  all  the  real  property  connected  with  the  hospital 
in  the  commissioners,  the  strict  legal  estate  of  the  appel- 
lant's house  is  in  them.  The  nature  of  the  appointment 
held  by  the  appellant  is  not  stated,  nor  is  it  material ;  the 
3d  section  of  the  act,  which  is  set  out  in  the  case,  specifies 
the  terms  on  which  he  holds ;  and  it  appears  that  the  ap* 
pointment  is  in  the  Lords  of  the  Admiralty;  they,  and 
only  they,  can  remove  the  appellant  for  misbehaviour ;  it 
is  therefore  in  effect  an  appointment  for  life.  It  is  laid 
down  in  Bac.  Abr.  tit.  Offices  and  Officers,  that  **  if  an 
office  be  granted  to  a  man  to  have  and  enjoy  so  long  aa 
he  shall  behave  himself  well  in  it,  the  grantee  hath  an 

(a)  MoDdayi  20th  Novembtr. 

(b)  Hughes  and  Chatham,  anU,  61-^97. 
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estate  of  freehold  in  the  oiBce ;  for  since  nothing  but  his  1844. 
misbehaTiour  can  determine  his  interest^  no  man  can  prefix  dobson, 
a  shorter  time  than  his  life ;  since  it  must  be  his  own  act        Jl^^' 

'  Jones, 

(which  the  law  does  not  presume  to  foresee)  which  only  '^^ 
can  make  his  estate  of  shorter  continuance  than  his 
life**  (a).  The  case  states  in  effect  that  the  residence  is 
annexed  to  the  appellant's  office^— it  is  **  appropriated  for 
the  surgeon  of  the  hospital."  In  the  ordinary  and  popular 
sense  of  the  term  the  appellant  is  the  owner  of  the  house. 
Suppose  he  had  claimed  to  vote  for  the  county,  he  would 
have  shown  that  he  had  an  office  for  life»  and  that  he  was 
the  occupier  of  a  house  thereunto  annexed.  By  the  ge- 
neral effect  of  the  decbions  of  Committees,  he  would  have 
been  entitled  to  a  vote,  as  in  the  case  of  a  parish  clerk  or 
schoolmaster  (6).  Before  the  appellant  could  be  legally 
turned  out  of  possession,  two  parties  must  concur ;  the 
legal  estate  being  in  the  Lords  Commissioners,  they  are  the 
only  parties  who  could  eject  him,  but  they  could  not  do 
so  unless  he  were  dismissed  by  the  Lords  of  the  Ad- 
miralty. The  S7th  section  of  the  Reform  Act  doqs  not 
require  the  occupier  to  be  the  legal  owner  of  the  pre- 
mises, but  merely  that  he  should  occupy  them  "  as  owner.** 
If  the  legal  owner  were  intended,  neither  a  mortgagee  or 
eestui  que  trust  in  possession  could  vote ;  nor  a  parish 
clerk,  or  a  dissenting  minister,  where  the  legal  property 
was,  as  is  usual  in  such  cases,  vested  in  trustees.  \CoU'^ 
man,  J. — ^The  right  to  vote  is  in  such  cases  generally 
annexed  to  the  office.]  Such  a  party  would  not  be  a  cor- 
poration $  he  would  have  a  legal  possessory  right,  but  not 
a  legal  freehold.  At  any  rate  the  party  here  is  suffi- 
ciently owner  to  satisfy  the  words  of  the  Reform  Act. 

Secondly. — The  commissioners  of  the  hospital^  being 
the  strict  legal  owners,  the  appellant  at  the  lowest  is  te- 

(a)  CiUDg  Co.  Liu.  42  ;  Rol.  Abr.  844 ;  Show.  Pari.  Ca.  161. 

(b)  See  Rog,  £1.  I*i6  et  uq. ;  £11.  Reg.  22  et  seq. 
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1844'.  nant  at  will  to  them.  As  between  him  and  a  wrong-doeri 
DoBsoK,  he  has  suflScient  interest  to  maintain  trespass;  though 
JoNju,  undoubtedly  that  is  not  conclusive  as  to  the  nature  of  the 
^^P'  tenancy.  It  is  not  necessary  to  contend  that  he  could 
bring  trespass  against  the  commissioners ;  for  if  he  is 
tenant  at  will  to  them,  their  entry  would  determine  the 
will.  But  could  the  commissioners  bring  trespass  against 
him  ?  or  ejectment,  without  a  previous  demand  of  posses- 
sion {  It  is  submitted  they  could  not,  even  if  the  Lords 
of  the  Admiralty  were  out  of  the  question.  [Tindal, 
C.  J. — Would  that  doctrine  hold  where  the  occupation 
was  in  respect  of  services?  In  the  case  of  a  shepherd  or 
a  coachman  occupying  premises  belonging  to  his  master, 
he  might  perhaps  maintain  trespass  against  a  wrong-doer, 
but  he  would  hardly  be  considered  a  tenant.]  In  Rex  v. 
The  Inhabitants  of  ChecUston  (a),  a  pauper,  who  rented 
a  farm  in  C,  assigned  it  to  P.  upon  trust  to  cultivate  it 
and  pay  the  pauper's  debts,  &c.  The  lease  expired  in 
1817;  no  settlement  of  accounts  took  place,  but  P.,  with- 
out the  authority  of  the  pauper,  then  hired  a  house  in  H. 
at  the  yearly  rent  of  18/.,  to  which  the  pauper  and  his 
family  removed,  and  they  resided  there  for  more  than 
two  years.  The  pauper  never  paid  any  rent  or  taxes,  but 
P.  was  rated,  and  paid  the  rent  and  taxes ;  and  it  was 
held  that  the  pauper  gained  a  settlement  in  H.  by  the 
occupation  of  the  house.  In  Rex  v.  The  Inhabitants  of 
Lakenheath  (6),  the  master  of  a  charity  school,  who  was 
removable  from  his  office  at  pleasure,  resided  for  seven 
years,  rent-free,  in  a  house  of  the  annual  value  of  10/., 
where  other  schoolmasters  had  resided  before.  Part  of 
the  house  he  underlet  to  the  parish  at  an  annual  rent ; 
and  it  was  held  that  this  was  a  coming  to  settle  upon  a 
tenement  of  the  value  of  10/.  per  annum  within  the  mean- 

(a)  4  B.  &  C.2d0;  6  D.  &  R.  269. 

(b)  1  B.  &  C.  531 ;  2  D.  &  R.  816. 
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ing  of  the  13  &  14  Car.  2,  and  that  the  pauper  thereby  1844. 
gained  a  settlement.  Holroyd,  J.  observed  in  that  case,  Dobson, 
"  I  think  that  the  schoolmaster  was  tenant  at  will  of  this  j^^^'^ 
house.  The  legal  possession  of  the  house  was  in  him,  ^^p- 
and  not  in  the  lord  or  receiver  of  the  manor."  Rex  v. 
FiUongiey  (a),  there  cited,  is  to  the  same  effect.  In  Rex 
v.  Camfield{b),  the  occupation  of  a  house  by  a  party  who 
was  a  toll*collector,  and  stood  precisely  in  the  situation  of 
a  servant  to  his  employers,  was  considered  sufficient  to 
support  an  indictment  for  burglary  in  the  house  which  was 
described  as  that  of  the  collector.  Even  if  the  discre* 
tion  of  the  commissioners  were  not  fettered,  the  appellant 
would  be  tenant  at  will  to  them ;  but  the  case  is  much 
stronger  when  their  will  is  restrained  by  the  circumstance 
that  the  appellant  cannot  be  dismissed  during  good  be- 
haviour. [Mauki  J* — How  does  it  appear  that  he  is 
appointed  during  good  behaviour?]  It  is  to  be  gathered 
from  the  3rd  section  of  the  10  Geo.  4,  set  out  in  the  case. 
[Maule^  J. — That  does  not  restrict  the  Lords  of  the  Ad- 
miralty to  appointments  during  good  behaviour.  Must  a 
party  who  is  appointed  surgeon  to  the  hospital  of  neces- 
sity continue  so  for  life  ?  Suppose  he  becomes  old  or 
blind.]  He  would  be  in  the  same  situation  as  the  rector, 
and  must  perform  his  duties  by  deputy.  IMaule,  J. — As 
to  the  rector,  that  may  probably  be  provided  for  by  the 
ecclesiastical  law,  with  which  we  are  not  acquainted.] 

Thhrdly,  as  to  the  payment  of  rates.  They  were  in 
fact  paid  by  the  commissioners  of  the  hospital;  but  the 
appellant  is  rated,  and  therefore  he  is  liable  to  pay  the 
rates.  It  must  be  taken  therefore  that  the  payment  of 
rates  was  by  his  assent  or  agreement.  Suppose  the 
payment  had  been  by  a  mere  stranger ;  that,  in  the  ab- 
sence of  fraud,  would  have  been  suiBKcient.  In  Litt.  Ten. 
8.  334,  it  is  said,  '*  Also  if  a  feoffment  be  made  in  mort- 

(•)  1  T.  R.  458.  (b)  Ry.  &  Moo.  C.  C,  42 ;  anU,  84, 
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1844.  gage,  upon  condition  that  the  feoffor  shall  pay  such  a 
DoBsoN,  sum  at  such  a  day,  &c.  as  is  between  them,  by  their  deed 
Jom,  indented,  agreed  and  limited,  although  the  feoffor  dieth 
^^-  before  the  day  of  payment,  &c.,  yet  if  the  heir  of  the 
feoffor  pay  the  same  sum  of  money  at  the  same  day  to 
the  feoffee,  or  tender  to  him  the  money,  and  the  feoffee 
refuse  to  receive  it,  then  may  the  heir  enter  into  the  land, 
and  yet  the  condition  is,  that  if  the  feoffor  shall  pay  such 
a  sum  at  such  a  day,  &c.,  not  making  mention  in  the  con- 
dition of  any  payment  to  be  made  by  his  heir,  but  for 
that  the  heir  bath  interest  of  right  in  the  condition,  &c., 
and  the  intent  was  but  that  the  money  should  be  paid  at 
the  day  assessed,  &c.,  and  the  feoffee  hath  no  more  loss 
if  it  be  paid  by  the  heir  than  if  it  were  paid  by  the  fiither, 
&c. ;  therefore  if  the  heir  pay  the  money  or  tender  the 
money  at  the  day  limited,  &c.,  and  the  other  refuse  it,  he 
may  enter,  &c.  But  if  a  stranger  of  his  own  head,  who 
hath  not  any  interest,  ftc.  will  tender  the  aforesaid  money 
to  the  feoffee  at  the  day  appointed,  the  feoffee  is  not 
bound  to  receive  it"  Upon  which  Lord  Coke  has  the 
following  comment :  "  And  note  that  Littleton  saith, '  that 
he  is  not  bound  to  receive  it  at  a  stranger's  hand/  But 
if  any  stranger  in  the  name  of  the  mortgagor  or  his  heir 
(without  his  consent  or  privity)  tender  the  money,  and  the 
mortgagee  accepteth  it,  this  is  good  satisfaction,  and  the 
mortgagor  or  his  heir  agreeing  thereunto  may  re-enter  into 
the  land.  Omnis  ratihabitio  retro  trahitur  et  mandaio 
aquiparatur'*  (a).  If  a  man  owes  money  to  another,  and 
a  stranger  pays  it,  and  the  debtor  afterwards  assents  to 
such  payment,  it  amounts  to  a  discharge ;  Vin.  Abr.  tit 
Ratihabitio  {b).  Even  if  the  payment  had  not  been  sub- 
sequently ratified,  the  party  who  receives  the  money  would 
have  no  right  to  deny  the  authority  of  the  other  party  to 
pay.    But  the  facts  in  this  case  would  raise  an  inference 

(a)  Co.  Litt.  206  a.  (b)  Citing  Moorwod  ▼.  Dickms,  3  BubU  149. 
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of  a  prior  agreement.  It  appears  that  if  the  surgeons  of  1844* 
the  hospital  are  not  proTided  with  a  residence  within  the  Dobson, 
hospital^  they  are  to  receive  IBs.  a  week  as  lodging  money  j^^ 
from  the  Lords  of  the  Admiralty.  Suppose  the  appel-  ^^P* 
lant  had  entered  into  a  contract  with  a  stranger  to  pay 
him  10/.  or  20L  a  year  on  condition  that  the  latter  should 
pay  the  rates  and  taxes,  would  not  that  be  a  payment  by 
the  appellant  f  And  is  it  less  so  because  the  agreement 
is  with  the  landlord  ?  Again,  by  the  27th  section  of  the 
Reform  Act,  the  party  is  to  pay  the  rates  and  taxes  that 
are  **  payable  from  him.''  In  this  case  there  was  no  de- 
mand upon  the  appellant ;  the  rate  therefore  could  not 
be  said  to  be  due  or  payable  from  him*  [Coftman,  J. — 
The  overseers  cannot  distrain  without  a  previous  demand, 
but  a  demand  js  not  necessary  in  order  to  make  the  rate 
due  (a).  In  CuUen  v.  Morris  (ft),  it  was  held  that  where 
the  right  of  voting  for  a  member  to  serve  in  parliament  is 
in  the  inhabitant  householders  paying  scot  and  lot,  one 
who  has  been  an  inhabitant  and  has  paid  poor's  rates  for 
many  years,  is  entitled  to  vote,  although  the  poor's  rates 
for  three-quarters  of  a  year  are  in  arrear  at  the  com- 
mencement of  the  election,  no  personal  demand  having 
been  made  upon  the  party  of  the  rates  due,  and  no  written 
demand  having  been  left  at  his  house  (c).  A  party  may  not 
know  who  are  the  overseers,  or  when  the  rate  was  made, 
or  how  much  is  due  from  him  unless  a  demand  is  made. 
If  there  was  no  notice  in  this  case,  the  appellant  could 
not  know  that  any  rate  was  due  from  him :  if  he  knew  the 
rate  was  due,  and  had  beeti  paid  by  the  commissioners, — 
which  he  must  have  known, — that  would  amount  to  a 
ratification  of  previous  payments  by  them,  and  an  assent 

(a)  See  1  Nol.  261.  (6)  2  Stark.  N.  P.  C.  677. 

(e)  In  the  case  of  a  scot  and  lot  voter  there  is  tio  distinct  legislatiTe  eo&ct- 
ment  (as  in  the  case  of  ft  102.  householder  under  the  Reform  Act)  that  he  shall 
ha?e  paid  all  the  ntes  payable  from  him  by  A  certain  dAy.— See  El.  Bsg*  197» 
338. 
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1844.  to  future  payments.  Rex  v.  Lower  Heyford{d)y  Rex  v. 
DoBgo^^  Openshawe  (6),  and  that  class  of  cases  which  were  cited 
fwn  in  the  Chatham  cases  (c),  show  that  the  payment  may  be 
B^wp.  made  in  the  landlord's  money.  The  case  of  Reg.  v. 
K%lvington{d)  seems  to  have  been  hastily  decided  just  as 
the  Court  was  rising,  and  a  very  short  judgment  was  given. 
If  that  case  is  consistent  with  the  former  authorities^  it  is 
only  on  the  ground  that  notice  or  something  equivalent  to 
notice  to  the  overseers  was  required.  In  Reg.  v.  The 
Mayor  of  Bridgnorth  (e),  the  payment  was  made  by  a  mere 
volunteer ;  but  a  payment  by  a  landlord  under  an  agree- 
ment stands  upon  a  very  different  footing.  That  case  was 
decided  under  the  Municipal  Corporation  Act.  The  only 
objection  to  a  payment  by  a  stranger,  is  that  it  might  lead 
to  bribery ;  but  that  difficulty  is  obviated  by  the  75th  sec- 
tion of  the  Registration  Act  (/),  which  requires  that  the 
payment  shall  be  made  bond  fide.  [Erskine,  J. — That 
section  appears  to  apply  only  to  cases  where  there  is  a 
misdescription  or  inaccuracy  in  the  rate  (^).] 

Kinglake  for  the  respondent. — The  situation  of  the 
appellant  is  clearly  not  an  office.  It  is  the  common  case 
of  master  and  servant.  He  is  like  the  surgeon  of  any 
other  hospital.  He  is  paid  by  a  salary  under  the  act  of 
parliament.  This  is  therefore  not  the  case  of  an  annex- 
ation of  a  house  to  an  office*  The  Lords  of  the  Ad- 
miralty may  change  the  lodgings  of  the  surgeons,  or  may 
provide  them  with  a  residence  elsewhere^  and  supply  them 
with  lodging  money.  Neither  a  parish  clerk  or  school- 
master votes  in  respect  of  his  office.  If  a  parish  clerk  is 
«.  in  possession  of  lands  of  the  value  of  40^.,  an  old  deed 
of  endowment  is  presumed,  and  he  is  considered  as  a 

(a)  IB.&Ad.  75;  anf,  53. 

(6)  1  W.  Bl.  463 ;  Barr.  Set.  Ca.  522. 

(c)  Ante,  76.  (d)  3  G.  &  D.  157  ;  anU,  49. 

(0  10  A.  &  E.  66 ;  anU,  92.  (/)  6  Vict.  c.  18  ;  anU,  56. 

(g)  Vidiante,  98,  n. 
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freeholder;  and  it  is  only  in  that  way  that  he  is  entitled  1844. 
to  vote.  The  same  remark  applies  to  a  parish  school-  Domoi^ 
master,  when  he  is  entitled  to  vote.    Rex  v.  Lakenheath        Z^^* 

'  JONSS, 

is  in  direct  opposition  to  the  doctrine  relied  upon  in  the  R*^- 
first  branch  of  the  argument  on  the  other  side,  for  that 
case  established  that  a  parish  schoolmaster,  so  far  from 
having  a  freehold,  was  only  a  tenant  at  will.  In  Rex  v. 
Chediston  there  was  no  service  to  be  rendered.  Here  the 
occupation  is  clearly  in  respect  of  service  only. 

As  to  the  payment  of  rates,  it  has  been  contended  on 
the  other  side  that  a  payment  by  a  mere  stranger  would 
be  suflScient ;  but  Reg.  v.  Bridgnorth  is  a  direct  autho* 
rity  against  that  proposition.  A  constructive  payment 
will  not  do  under  an  act  whereby  a  party  is  charged  with 
the  payment,  as  under  the  statute  1  Will.  4,  c.  18,  s.  1, 
by  which  it  is  required  that  the  rent  shall  be  paid  by 
the  person  hiring  the  tenement ;  Reg.  v.  The  Inhabitants 
of  Melsonbtf  {a).  The  previous  statute  6  Geo.  4,  c.  57, 
did  not  require  the  rent  to  be  paid  by  the  party ;  but 
merely  that  the  rent  should  be  paid ;  and  under  that  sta- 
*  tute  a  payment  by  a  stranger  was  held  sufficient.  These 
cases  show  that  there  is  a  valid  distinction  between  the 
words  of  the  statutes.  In  what  way  can  it  be  said  that 
there  has  been  any  payment  here  by  the  tenant?  There 
has  been  no  money  payment  by  him.  It  is  not  like  a  case 
where  there  has  been  an  agreement  between  a  landlord 
and  his  tenant,  that  the  latter  should  pay  more  rent  in 
consideration  of  the  former  paying  the  rates.  Here  there 
18  no  rent  payable  in  fact ;  or  if  any,  it  is  only  by  services 
as  an  equivalent  for  money.  CuUen  v.  Morris  was  the  * 
case  of  a  scot  and  lot  voter,  where  a  demand  of  the  rates 
has  always  been  considered  necessary  (6). 

BtfleSf  Serjt.  in  reply. — In  Reg.  v.  Melsonby  there  was 
no  payment  at  all ;  the  facts  there  could  not  have  been 

(«)  12  Ad.  &  £.  687.  (6)  Fuf«  antt,  251»  n.  (c). 
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1844.  pleaded  as  a  payment.    The  case  of  the  parish  clerk  was 

DoMow]  referred  to  only  for  the  purpose  of  showing  that  a  party 

Jo^  ^  ^  entitled  to  vote  need  not  have  a  strictly  legal  estate. 
^'  Cur.  adv.  nult. 

TiNDAL,  C«  J.  now  delivered  the  judgment  of  the  Court. 

In  delivering  our  opinion  upon  a  former  cases  in  which 
Hughes  was  the  appellant  and  the  overseers  of  the  parish 
of  Chatham  were  the  respondents  (a),  we  laid  down  at 
some  length  the  principle  upon  which  we  thought  the 
class  of  cases  to  which  the  present  appeal  belongs  ought 
to  be  decided ;  and  we  drew  the  distinction  between  those 
cases  where  officers  or  servants  in  the  employment  of 
government  are  pmvUiied  to  occupy  a  house  belonging  to 
the  government  as  part  remuneration  for  the  services  to 
be  performed,  and  those  in  which  the  places  of  residence 
are  selected  by  the  government,  and  the  officers  or  servants 
are  required  to  occupy  them  with  a  view  to  the  more  effi- 
cient performance  of  the  duties  or  services  imposed  upon 
them.  And  upon  that  occasion  we  declared  our  opinion 
that  those  officers  or  servants  who  fell  within  the  first 
description  might  properly  be  considered  to  occupy  as 
tenants,  although  the  residence  was  allotted  to  them  as 
such  officers  and  servants,  and  although  they  might,  if 
such  residence  had  not  been  allowed  to  them,  have  had 
an  additional  allowance  for  lodging  money ;  whilst,  at  the 
same  time,  we  stated  that  the  relation  of  landlord  and 
tenant  could  not  be  created  by  the  appropriation  of  a  par- 
ticular house  to  an  officer  or  servant  as  his  residence, 
where  such  appropriation  was  made,  not  with  a  view  to 
the  remuneration  of  the  occupier,  but  to  the  interest  of 
the  employer  and  the  more  effectual  performance  of  the 
service  required  from  such  officer  or  servant :  upon  the 
same  principle  as  the  coachman  who  is  placed  in  rooms 

(a)  AnU,  61. 
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of  his  muster  over  the  stable,  the  gardener  who  is  put       1844! 
into  a  house  in  the  garden,  or  the  porter  who  occupies       Domon^ 
the  lodge  at  a  park  gate,  cannot  be  considered  to  occupy        j^^^ 
as  tenants,  but  as  servants  merely,  whose  possession  and         ^« 
occupation  is  strictly  and  properly  that  of  their  masters. 

Li  deciding,  therefore,  the  present  appeal,  we  have 
only  to  consider  within  which  of  the  two  classes  the  pre- 
sent case  ranges  itself. 

It  is  found  by  the  case  that  the  appellant  is  the  surgeon 
of  6reen¥Fich  Hospital ;  that  the  house  which  he  occupies 
is  in  the  infirmary,  and  that  he  occupies  it  as  such  surgeon. 
Now  the  nature  of  the  office  of  surgeon  to  the  hospital 
is  such  that  a  residence  in  some  known  and  certain  dwel- 
ling may  reasonably  be  required  for  the  due  performance 
of  the  duties  of  his  office.  But  it  is  further  found  that 
he  was  placed  in  it  when  he  was  first  appointed  (nineteen 
years  ago),  and  that  he  has  continued  to  occupy  it  ever 
since,  and  that  it  is  the  house  appropriated  to  the  surgeon 
for  the  time  being.  And  lastly,  it  is  found  by  the  re- 
vising barrister,  that,  by  the  regulations  established  by 
the  Lords  Commissioners  of  the  Admiralty,  the  officers 
of  the  hospital  having  apartments  are  to  inhabit  those 
assigned  to  them,  and  that  no  exchanges  or  other  appro- 
priations are  to  be  made  without  permission. 

The  revising  barrister,  upon  this  state  of  the  evidence 
before  him,  appears  to  have  come  to  the  conclusion  that 
the  appellant  occupies  this  house,  not  simply  by  permis- 
sion of  the  government,  and  as  part  of  the  remuneration 
for  hb  services  as  surgeon,  but  that  he  is  required  to 
occupy  the  house,  with  a  view  to  the  more  efficient  per- 
formance of  the  duties  of  his  office,  and  consequently 
that  there  was  no  occupation  by  him  in  the  legal  relation 
of  tenant  to  a  landlord.  And,  upon  the  state  of  facts  so 
brought  before  the  revising  barrister,  and  set  out  upon 
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1844.       the  case,  we  cannot  say  he  has  come  to  a  wrong  conclu- 
DoBsov,       sion  in  point  of  law. 

Jones  ^^^  ground  of  argument  taken  by  the  counsel  for  the 

itetp.  appellant  was,  that  the  appellant  might,  upon  the  facts 
stated  in  the  case,  be  considered  as  the  owner.  But  we 
think  the  facts  therein  stated  show  that  the  Lords  Com- 
mbsioners  of  the  Admiralty  are,  within  the  proper  legal 
sense  of  the  word,  the  owners  of  the  house,  too  clearly 
to  admit  of  an  argument. 

As  we  hold  the  decision  to  be  right,  by  giving  effect  to 
the  first  objection  against  the  appellant's  right  to  vote — 
that  is,  by  holding  there  is  no  occupation  as  tenant — it 
becomes  unnecessary  to  consider  the  second  objection, 
which  relates  to  the  mode  of  paying  the  occupier's  rates. 
We  therefore  think  the  decision  of  the  revisbg  bar- 
rister must  be  affirmed. 

Decision  affirmed. 
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BSPORB 

TiNDAL,  C.  J.,  CoLTMAN,  Maule  and  Erle,  JJ. 


BOROUGH  OF  WENLOCK. 

HiNTON Appellant.  1844. 

The  Town  Clerk  of  Wenlock    •  .  .  Respondent.  Wednnday, 

^  Nov.  6. 


JlLEATING  applied,  on  behalf  of  the  appellant,  that  jhe  Court  has 
the  statement  of  the  case  might  go  back  to  the  revising  „^e"r1he"6  Vict. 
barrister,  for  the  purpose  of  having  a  fact  inserted  by  c.  is,  s.  65,  to 
him,  which  in  the  opinion  of  the  appellant  was  material,  ibe  revising 
The  learned  counsel  admitted  that  this  was  not  strictly  the  ^^^^'^^  ^* 
sort  of  case  contemplated  by  sect.  65  of  the  6  Vict.  c.  bavmgafact 

inserted  therein 

18  (a) ;  but  he  submitted  that  under  sect.  4S  (&),  the  revis-  which  in  the 

opinion  of  the 
(a)  Vid%  anU,  p.  7,  n.  (a),  appellant  is 

(6)  6  Vict.  c.  18,  s.  42,  enacts,  '<  that  it  shall  be  lawful  for  any  person  who,  o^^^^"*'* 
under  the  provisions  herein  before  contained,  shall  have  made  any  claim  to 
have  his  name  inserted  in  any  list,  or  made  any  objection  to  any  other  person, 
BS  not  entitled  to  have  his  name  inserted  in  any  list,  or  whose  name  shall 
have  been  expunged  from  any  list,  and  who  in  any  such  case  shall  be 
Aggrieved  by  or  dissatisfied  with  any  decision  of  any  revising  barrister,  on  any 
point  of  law  material  to  the  result  of  such  case,  either  himself  or  by  some 
person  on  his  behalf,  to  give  to  the  revising  barrister  in  Court,  before  the  rising 
of  the  said  Couit,  on  the  same  day  on  which  such  decision  shall  have  been  pro- 
nounced, a  notice  in  writing  that  he  is  desirous  to  appeal,  and  in  such  notice 
aball  shortly  state  the  decision  against  which  he  desires  to  appeal ;  and  the  said 
barrister  thereupon^  if  he  thinks  it  reasonable  and  proper  that  such  appeal 
should  be  entertained,  shall  state  in  writing  the  facts  which  according  to  his 
VOL.  !• — B.  A.  S 
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*?^!l!_  ing  barrister  is  bound  to  insert  in  his  statement  every  fact 

HniToif,      which  is  material  to  the  matter  in  question.     [Coftmaii,  J. 

Town  Clerk  of  — Perhaps  the  revising  barrister  thought  the  fact  was 
^R^'  not  proved.  Tindal,  C.  J.— The  65th  section  applies 
only  to  a  case  where  the  statement  appears  to  the  Court 
to  be  *^  not  suflScient  to  enable  them  to  give  judgment  in 
law."  The  present  application  is  in  effect  an  attempt  to 
put  us  in  the  place  of  the  revising  barrister.  Maule,  J. 
— Perhaps  the  appellant  may  have  another  remedy,  if  the 
facts  are  not  correctly  stated  by  the  barrister,  namely,  by 
mandamus.]  The  subscription  of  the  statement  by  the 
appellant  under  the  4Snd  section  would  probably  preclude 
him  from  that  remedy. 

TiNDAL,  C.  J.— I  think  that,  taking  the  4Snd  and  65th 
sections  of  the  6  Vict.  c.  18,  together,  there  is  an  express 
distinction  between  the  powers  and  discretion  to  be  exer- 
cised by  the  revising  barrister  in  stating  a  case  for  appeal, 
and  the  powers  given  to  this  Court  as  to  remitting  a  case 
to  the  barrister.  The  latter  section  provides,  that  if  the 
Court  shall  be  of  opinion  that  the  statement  of  the  matter 
of  appeal  is  not  sufficient  to  enable  them  to  give  judgment 
in  law,  it  shall  be  lawful  for  them  to  remit  such  state- 
ment to  the  barrister,  in  order  that  the  case  may  be  more 
fully  stated.  But  I  think  it  gives  us  no  authority  to  send 
back  a  case,  in  order  to  inquire  into  some  particular  fact. 

The  other  judges  concurring,  the  learned  counsel 

Took  nothing. 

jadgmetif  shtll  haf«  been  eBtaMished  by  the  evidente  in  the  case,  and  which 
ftball  be  material  to  the  matter  ih  quesUon,  and  shall  also  state  io  writiog  fans 
dechion  upon  the  whole  case,  and  also  his  deeisien  upon  the  point  of  law  io 
qnestion  appealed  against }  and  sach  statement  shall  be  made  as  nearly  as  con- 
veniently may  be  in  like  manner  as  is  now  usual  in  stating  any  special  ease  for 
the  o|}inion  of  the  Court  of  Queen's  Beach,  upon  any  decision  of  any  Court  of 
Qu&rter  Sessions ;  and  the  said  barrister  shall  read  the  said  statement  to  the 
appellant  in  open  Conrt,  and  shall  then  and  there  sign  the  same,  and  the  said 
appellant,  or  some  one  on  his  behalf,  shall  at  the  end  of  the  said  atatement 
make  a  declaration  in  wridng  under  his  hand  to  the  following  efiect,  that  ia 
to  say, "  I  appeal  from  this  decision,"  &c.,  &c. 
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BOROUGH  OF  TEWKESBURY. 

Whithorn Appellant. 

Thomas Respondent.  1844. 

CASE.  f:*ll'^ 

Borough  of  Tewkesbury) At  a  Court  held  before  me,  Th«  27th  met. 
to  wit  j  &c.  Henry  Kear  Whithorn  •^i'l''**.  4. 

claimed  to  have  his  name  inserted  in  the  list  of  freemen  for  quires  &  'ree- 
the  said  borough.  The  facts  of  the  case  were  as  follows :  tided  in  the 
— The  claimant  was  prored  to  be  a  freeman  and  entitled  m^"h^a*^bljfoj|j' 
to  have  his  name  inserted  in  the  said  list,  if  he  had  re-  the sist  July; 
Bided  within  the  said  borough,  or  within  seven  miles  must  be  either 
thereof,  within  the  meaning  of  the  statute  2  W.  4,  c.  45 ;  JJtfon^of  T^"* 
and  whether  the  claimant  did  so  reside  or  not,  is  the  ques-  Jen^  for't^me 
tion  for  the  opinion  of  the  Court  P>rt  of  the  time 

The  claimant  is  a  wine  merchant,  residing  and  carrying  himwi^  or  an 
on  his  business  at  Gloucester,  (which  is  more  than  seven  his"amiiy°or^ 
miles  from  the  borough  of  Tewkesbury),  where  he  has  for  je^ann,  there 

^  ^ '*  being  an  aoimuB 

many  years  occupied  a  house  (in  which  he  carries  on  his  re?ertendi  on 
said  business),  and  also  bonding  vaults  for  the  bulk  of  his    '  /freeman  of 
stock.    He  is  a  married  man,  and  keeps  one  domestic  x^reside?**  ^^ 
servant  at  bis  establishment  at  Gloucester.    With  the  ^ithhiiwife 

and  family,  and 

object  of  qualifying  himself  to  vote  for  the  borough  of  earned  on  his 
Tewkesbury,  the  claimant  has  since  the  year  1841  paid  to  mVrch^tlarG* 
Mr.  Sproule,  a  friend  of  his,  and  also  agent  for  one  of  the  ^fj^  ^^omT*" 
sitting  members  for  the  said  borough,  the  sum  of  ninepence  He  paid  nine- 
a  week  for  the  use  of  a  furnished  bedroom  in  Mr  Sproule's  fo^the^MTof  a 
housej  situate  within  the  said  borough,  and  also  a  closet  JSom*a^a**dark 
about  six  feet  by  three,  without  a  window,  of  which  closet  ?l<»«5.*".* 

friend  8  houae  at 

the  claimant  keeps  the  key,  and  between  January  and  T.;  he  kept  the 
July,  1844,  bas  kept  some  wine  samples  in  it.  During  the  an5°kept*wiM  *' 
same  period  he  has  slept  in  the  bedroom  [about']  (a)  5"£^n  jinu- 

(tt)  The  word  •'  about"  was  afterwards  struck  out  by  the  revising  banister.  •fJ  and  J«ly»  he 

''«•'-/•^«'»•  "^Ztt^- 

times :  Hdd,  that  lie  had  not  rasided  ia  T.  within  th.  meiaing  «f  the  act 
8  2 
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1844.  twelve  times,  and  during  the  year  ending  July,  1844, 
Whithorh,  [pf^ota"}  (a)  fifteen  to  twenty  times,  X)n  the  occasion  of  his 
Too''''  coming  to  Tewkesbury  on  business ;  but  has  never  taken 
R^.  his  meals  at  Mr.  Sproule's,  except  on  some  occasions 
when  invited  to  dine  as  a  friend.  Mr.  Sproule  never  lets 
lodgings  to  any  other  person,  and  makes  the  above  ar- 
rangement with  the  claimant  for  the  purpose  of  assisting 
him  to  qualify  as  a  voter  for  the  borough.  I  decided  that 
the  claimant  had  not  resided  within  the  borough  of 
Tewkesbury,  within  the  meaning  of  the  statute  SliVill.  4, 
c.  45,  so  as  to  entitle  him  to  be  placed  upon  the  list  of 
voters  for  th'e  said  borough.  If  the  Court  should  be  of 
a  contrary  opinion,  then  the  name  of  the  claimant,  and 
the  name  of  James  Gorle,  whose  appeal  depends  .upon  a 
similar  decision,  and  ought  to  be  consolidated  with  the 
present,  will  be  placed. upon  the  said  list  as  follows: — 


Whithora,  Henry  Kear 
Gorle,  James 


Place  of  Abode, 

High  Street,  Tewkesbaiy. 

Hard  wick,  in  the  Pariah 

of  Bredow. 


And  the  name  of  James  Gorle  will  be  placed  on  the 
list  of  freeholders  for  the  said  borough  as  follows : — 
Gorle,  James    |    Hardwick    |    Freehold  House    |    Church  Street. 

(Signed)  H.  a.  K. 

[Tindal,  C.  J.  —  The  question  here  appears  to  be, 
whether  the  claimant  had  a  colourable  or  a  bon&  fide  resi- 
dence ;  is  not  that  rather  a  question  of  fact  ? 

Erle^  J. — It  is  distinctly  found  by  the  revising  barrister 
that  the  claimant  did  not  reside  within  the  borough. 

Byles^  Serjt.,  for  the  appellant. — The  question  is,  whe- 
ther, from  the  facts  stated,  the  claimant  had  a  residence 
in  the  borough,  and  that  is  a  question  of  law. 

(a)  The  word  *'  about*'  was  afterwards  struck  out  by  the  revising  barrister, 
and  the  word  *<  between"  substituted  for  it    FuU  inf.  p.  261 . 
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MauUi  J. — The  case  states,  that  between  January  and       1844. 
July,  1844,  the  claimant  slept  in  the  bedroom  "  about     whxthobh 
twelve  times.*'    It  is  impossible  to  say  how  many  times         Ayp. 
may  be  meant  by  that  statement.    The  case  will  have  to        jugp. ' 
go  back  to  the  revising  barrister. 

Bylegf  Seijt.  submitted  that  the  meaning  was  ''between 
eleven  and  thirteen  times ;  '*  and  he  stated  that  both  sides 
were  willing  to  consent  that  the  statement  should  be 
altered  by  the  omission  of  the  word  *'  about,''  and  that  in 
the  following  statement,  ''  during  the  year  ending  July, 
1844,  about  fifteen  to  twenty  times,"  the  word  "  between," 
should  be  substituted  for  *'  about : "  to  which  Cockbum 
for  the  respondent  assented. 

Tindalf  C.  J.— ^We  must^  adhere  to  what  we  have  pre- 
viously decided  (a).  We  cannot  have  alterations  in  a  case 
made  by  consent. 

Byles,  Serjt.  then  suggested,  that,  as  the  revising  bar- 
rister was  in  Court,  the  original  case  might  be  handed 
to  him,  and  he  might  make  the  alterations  instanier.  And 
this  was  done  accordingly.] 

Byles,  Serjt. — There  are  three  points  in  this  case ; 
first,  whether  or  not  the  residence  of  the  claimant  was 
merely  colourable ;  secondly,  as  to  the  nature  of  such  re- 
sidence ;  and  thirdly,  as  to  the  degree  thereof. 

First,  it  is  no  objection  that  the  claimant  •  resided  for 
the  express  purpose  of  obtaining  a  vote.  In  Rex  v.  Sar- 
gent {b)  the  defendant  having  prior  connections  with  a 
borough  town,  previous  to  his  election  to  the  office  of 
bailiff,  for  which  residence  was  a  necessary  qualification, 
took  a  house  at  first  for  four  years,  but  afterwards,  at  his 
landlord's  request,   for  one,  and  slept  there  one  night 

(a)  See  Webb,  App.  and  Ovtraert  of  Atton  and  of  Birmingham,  Reap. 
m«t$,  p.  5. 

(6)  5  T.  R.  466. 
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App, 

Thomas, 

n$sp. 


The  court  will 
not  recei?e  the 
decisions  of 
Committees  of 
the  House  of 
Commons  as 
authorities. 


before  the  electioiij  and  did  not  return  again  for  near  a 
month  afterwards,  when  he  stayed  two  days,  but  retained 
possession  of  his  house  under  his  lease  the  whole  time ; 
the  taking  of  the  house  appearing  to  be  bonft  fide,  that  was 
held  a  sufficient  legal  residence  to  satisfy  the  qnalificatioD 
required.  It  appeared  indeed  in  that  case  that  the  agree- 
ment between  the  defendant  and  the  landlord  for  the 
possession  of  the  house  was  made  bon&  fide ;  and  that 
long  before  he  had  any  intention  to  become  a  candidate 
for  the  office  of  bailiflf  he  had  determined  to  hire  a  house 
in  the  borough,  and  to  reside  therein  as  often  as  he  should 
be  called  there  by  his  connections  in  the  town.  But  the 
case  is  principally  referred  to  for  what  was  said  by  BuUer, 
J.  in  giving  judgment.  His  lordship  observed:  **  But  it 
is  said  that  he  only  took  the  house  for  the  sake  of  his 
election  to  the  office.  It  might  be  sufficient  to  say  that 
the  contrary  is  shown.  But^  supposing  that  were  true,  how 
does  the  fact  stand  ?  A  person  who  had  been  a  long  time  a 
member  of  the  corporation  was  informed  that  he  would  be 
called  upon  to  take  a  certain  office  which  requires  residence, 
upon  which  he  agreed  to  take  a  house.  Where  is  the 
fraud  or  colour  in  such  a  transaction  ?  He  rented  it  for 
the  purpose  of  taking  this  office  upon  him  and  discharging 
the  duties  of  it  in  a  legal  manner.  I  see  no  fraud  or 
objection  whatever  to  such  a  taking."  In  Cohnel  Chay^ 
tor* 8  case  (a)  the  voter  had  another  house  at  a  distance 
from  the  borough,  in  which  he  principally  resided,  but 
slept  occasionally  at  his  house  in  the  borough;  and  a 
Committee  of  the  House  of  Commons  decided  that  the 
vote  was  good ;  apparendy  upon  the  ground  that  a  re- 

(a)  Harvieh,  1  Peck.  389.  The  learaed  Serjeant  upon  referring  to  this  case 
expressed  a  doubt  whether  the  Court  would  allow  the  decisions  of  Committees 
of  the  House  of  Commons  to  be  cited.  Tindal,  C.  J.^As  far  as  the  reasoning 
goes  in  those  cases  it  is  quite  proper  to  state  them ',  but  we  cannot  rooeife  them 
as  authorities. 
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sidence,  if  really  performed,  although  for  the  purpose  of  184i. 
acquiring  a  vote,  is  not  occasional.  So  in  the  Milbome  Whithobk 
Port  case  (a)  the  voter  was  a  farmer  and  kept  a  mill  \  the  7^^^'^ 
farm  where  he  generally  resided  was  two  miles  from  the  ^9»* 
borough ;  the  mill  was  more  than  a  mile  from  the  town, 
but  within  the  borough  ;  he  had  a  house  attached  to  the 
mill,  in  which  bis  daughter-in»law,  (who  had  no  concern 
with  the  mill,)  and  a  servant  employed  and  paid  by  him 
to  look  after  the  mill,  constantly  resided ;  in  this  house 
there  was  a  bed-room  for  the  use  of  the  voter  when  he 
chose  to  sleep  there ;  be  was  at  the  mill  every  day  in  his 
business,  and  occasionally  slept  there ;  and  upon  the  death 
of  his  8on«in-Iaw  the  voter  slept  at  the  mill  for  a  whole 
month,  but  during  the  last  six  months  he  had  slept  there 
but  four  nights,  three  whilst  his  servant  was  absent,  and 
on  the  night  before  the  election ;  and  a  Committee  held 
the  vote  to  be  good.  There  are  a  number  of  other  cases 
collected  in  Elliott  on  Registration  (6).  [Tindcd,  C.  J.— I 
suppose  that  the  mere  object  of  the  residence  will  hardly 
be  a  point  insisted  upon  on  the  part  of  the  respondent. 
Cockburn  for  the  respondent  acquiesced.] 

Secondly,  as  to  the  nature  of  the  residence.  It  would 
have  been  suiBcient  as  an  inhabitation  under  the  stat.  13  & 
14  Car.  2,  c.  13,  s.  1,  and  the  cases  decided  thereon.  The 
result  of  the  authorities  is,  that  a  party  is  considered  to  re* 
side  where  he  sleeps^  as  is  usually  said — perhaps  the  more 
correct  definition  would  be,  where  he  lies.  [Maule,  J. — 
Of  where  he  passes  the  night.]  In  R.  v.  Castleton  (c)  the 
pauper  was  bound  apprentice  for  seven  years  to  a  hatter 
in  Castleton,  and  served  his  master,  and  dieted  and  lodged 
with  him  in  Castleton  for  four  years  and  a  half;  he  then 
married  a  girl  who  resided  with  her  father  in  Hunders^ 
field,  and  afterwards  served  his  master  and  dieted  with 
him  in  Castleton,  but  slept  every  night  in  Hundersfield 

(a)  C.  &  D.  227.       (6)  P.  198—204, 2d  ed,        (e)  Burr.  Set.  Ca.  669. 
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1844.  during  tbe  remainder  of  the  apprenticeship ;  he  had  not 
Whithorn  **^®^  ^®*^^  ^^  ^^^  master  to  sleep  in  Hundersfield,  but  he 
App.  '  knew  of  his  doing  so ;  and  the  Court  held  that  the  pauper 
Rup. '  gained  his  settlement  in  Hundersfield,  where  he  last  slept. 
In  Rex  Y.  The  Inhabitants  of  Brighthelmstane(a)  it 
was  held  that  if  an  apprentice  live  with  his  master  forty 
days  in  A.,  then  forty  days  in  B.,  and  then  one  day  in  A., 
he  is  settled  in  A.,  the  residence  there  being  held  to  be 
in  the  place  where  he  slept  the  last  of  the  forty  nights. 
{Maule^  J. — A  freeman  cannot  vote  unless  he  has  resided 
for  six  calendar  months  next  previous  to  the  last  day  of 
July  within  the  borough  (b).  Can  you  say  that  a  resi- 
dence for  twelve  days  next  previous  to  the  last  day  of 
July  would  be  sufficient?]  If  he  had  the  right  lo  sleep 
there  during  the  rest  of  the  time,  and  had  the  animus 
revertendi,  it  is  submitted  it  would  be.  [Mauley  J. — 
There  is  nothing  in  this  case  to  show  that  the  party  had 
the  animus  revertendi.  He  might  have  no  occasion  to  go 
to  Tewkesbury.]  It  appears  that  he  had  actually  hired  a 
room  and  a  closet,  and  that  he  kept  the  key  of  the  latter. 
The  Court  will  not  presume  fraud.  (The  learned  Serjt. 
also  referred  to  Lord  Coke's  Commentary  on  the  Statute 
of  Bridges  in  2  Inst.  70@.) 

Thirdly,  the  degree  of  the  residence  was  sufficient.  It 
may  be  said,  suppose  he  had  slept  at  Tewkesbury  only 
one  night,  would  that  have  been  sufficient  ?  That  would 
be  an  extreme  case ;  and  it  may  be  met  by  asking  whether 
if  he  had  slept  there  every  night  but  one,  that  would  not 
have  been  sufficient?  No  possible  abuse  can  result  from 
holding  this  a  case  of  residence.  It  is  not  a  question  of 
domicile.  \Tindal^C3. — That  may  or  may  not  be.  Erie,  J* 
The  word  '*  residence"  may  have  a  very  different  mean- 
ing in  different  acts  of  parliament.] 

(a)  5  T.  R.  188.  (b)  8«e  2  WiU.  4,  c  46,  s.  32. 
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Cocibum  for  tbe  respondent — ^The  greatest  abuse  1844. 
bad  arisen  formerly  from  allowing  non-resident  freemen  to  wbithorv 
vote,  as  they  were  brought  in  large  numbers  to  swamp  the  ^pp- 
resident  constituency.  The  real  question  here  is,  whether  R^. 
the  claimant  had  bon&  fide  a  place  in  Tewkesbury,  where 
he  slept.  One  important  feature  in  the  case  is,  that  he 
is  a  married  man,  living  in  Gloucester,  where  his  wife  and 
family  reside.  His  residence  therefore  was  in  that  town. 
Ubi  uxor,  ibi  domus.  It  is  stated  that  the  lodging  in 
Tewkesbury  was  taken  for  the  purpose  of  qualifying  the 
claimant  to  vote;  that  undoubtedly  ia  no  objection  by 
itself,  but  it  is  an  ingredient  in  the  consideration  of  the 
question  whether  the  residence  was  bon&  fide.  Another 
important  fact  is,  that  the  party  in  whose  house  the  lodg- 
ing was,  was  an  agent  for  one  of  the  sitting  members.  It  is 
obvious  that  this  lodging  was  not  taken  or  used  as  a  per- 
manent residence.  In  Rex  v.  The  Duke  of  Richmond  {a), 
where  the  question  was,  whether  the  duke's  residence  in 
the  borough  of  Seaford  were  honk  fide  or  not,  so  as  to 
qualify  him  for  the  office  of  bailifi^;  it  was  found  that  the 
duke,  who  did  not  appear  to  have  been  resident  in  the 
town  before,  took  a  lodging  just  on  the  eve  of  the  elec- 
tion, and  slept  there  two  or  three  times  in  his  way  to 
and  from  the  camps  in  that  neighbourhood.  And  Lord 
Kenyon,  C.  J.  observed,  '^  This  appears  to  have  been  a 
mere  passage  residence ;  and  our  proceedings  would  be 
ridiculed  if  we  were  to  decide  that  this  residence  was 
sufficient."  That  is  precisely  this  case.  [Maule,  J. — 
This  case  does  not  state  even  that  the  claimant  took  the 
room  in  question.  It  states  merely  that  he  paid  to  Mr. 
Sproule  the  sum  of  ninepence  a  week  for  the  use  of  a 
furnished  bedroom  and  a  closet]  It  is  in  fact  the  same 
thing  as  staying  at  an  inn.    The  present  case  is  infinitely 

(a)6T.R.560. 
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1844.       weaker  than  that  of  the  Duke  of  Richmond.     It  is  alto- 
Whitborn     gather  rather  a  question  of  fact  than  of  law.    In  Rex  t. 
TbJIIb        ^*^  Inhabitanig  of  North  Curry  (a).  Bayley,  J.  thus  de- 
Rup.  *      fines  the  word  residence ;  *^  I  take  it  that  that  word,  where 
there  is  nothing  to  show  that  it  is  used  in  a  more  extensive 
sense,  denotes  the  place  where  an  individual  eats,  drinks 
and  sleeps,  or  where  his  family  or  his  servants  eat,  drink 
and  sleep."    The  claimant  did  nothing  more  than  deep, 
and  that  but  occasionally,  at  the  lodging.    There  is  no 
doubt  that  a  party  may  have  two  or  more  bonft  fide  resi- 
dences, but  the  claimant  here  had  nothing  but  die  mere 
colourable  appearance  of  a  residence  at  Tewkesburyt 

Bylesy  Serjt.  in  reply. — If  by  a  colourable  residence  la 
meant  one  taken  for  the  purpose  of  obtaining  a  vote,  it  is 
admitted  that  is  no  objection.  If  more  is  meant,  the  Court 
will  be  governed  by  the  same  rule  as  that  which  the  Court 
of  Queen's  Bench  act  upon  in  special  cases,  and  will  not 
see  fraud  unless  where  it  is  directly  stated.  Rex  v.  The 
Duke  of  Richmond  was  not  a  final  decision ;  the  Court 
were  merely  determining  upon  affidavits  whether  or  not 
the  case,  which  was  a  quo  warranto,  should  be  tried  by  a 
jury ;  and  Liord  Kenyon,  C.  J.  adds,  ^'  However,  it  is 
not  necessary,  at  present,  to  say  that  this  may  not  on 
further  investigation  turn  out  to  be  a  bon&  fide  residence : 
the  question  here  is,  whether  these  facts  ought  not  to  be 
submitted  to  the  consideration  of  a  jury,  and  I  am  cleariy 
of  opinion  that  they  ought.^  There  is  a  great  difference 
between  residence  and  domicile.  The  latter  term  includes 
something  more  than  the  former,  and  may  be  different 
from  it.  In  Story's  Conflict  of  Laws,  s.  41,  it  is  said, 
**  By  the  term  '  domicil,'  in  its  ordinary  acceptation,  is 
meant  the  place  where  a  person  lives  or  has  his  home. 
In  this  sense  the  place  where  a  person  has  his  actual 

(a)  4  B.  &  C.953;  7  D.&  R.424. 
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residence,  inhabitancy  or  commorancy  is  sometimes  caUed  1844> 
his  domicil.  In  a  strict  and  legal  sense  that  is  properiy  wbitborv, 
the  domicil  of  a  person  where  he  has  his  true,  fixed,  per-  i^Sl\g 
manent  home  and  principal  establishment,  and  to  which,  B^* 
whenever  he  his  absent,  he  has  the  intention  of  return- 
ing (aiMintff  r^vvrftfiiiff)  (a)/*  And  in  s.  43  it  is  further 
said,  ''  The  French  jurists  hare  defined  domicil  to  be 
the  place  where  a  person  has  his  principal  establishment. 
Thus  Denizart  says, '  The  domicil  of  a  person  is  the  place 
where  a  person  enjoys  his  rights,  and  establishes  his  abode, 
and  makes  the  seat  of  his  property.'  Le  domicil  est  le 
Ueu  oit  unepersonne  jauissani  de  $e$  droits,  itabUt  sa  de- 
meure,  et  la  siege  de  sa  fortune  (b).  The  Encyclopedists 
say,  '  That  it  is,  properly  speaking,  the  place  where  one 
has  fixed  the  centre  of  bis  business,*  (Test,  i  prvprement 
parler,  Fendroit  oti  Vtm  a  place  le  centre  de  ses  affaires  (e). 
Pothier  says,  *  It  is  the  place  where  a  person  has  establish- 
ed the  principal  seat  of  his  residence  and  of  his  business/ 
Oest  le  lieu  oil  une  personne  a  itabU  la  siige  prineipale  de 
sa  demeure  et  de  ses  affaires  {d).  And  the  modem  French 
code  declares  that  the  domicil  of  every  Frenchman  as  to 
the  exercise  of  civil  rights,  is  the  place  where  he  has  his 
principal  establishment.  Est  le  Ueu  oil  il  a  son  prin- 
cipal itabUssement  (e).  Vattel  has  defined  domicil  to  be 
a  fixed  residence  in  any  place,  with  an  intention  of  always 
staying  there  (/)*  But  this  is  not  an  accurate  statement. 
It  would  be  more  correct  to  say,  that  that  place  is  pro- 
perly the  domicil  of  a  person  in  which  his  habitation  is 
fixed,  without  any  present  intention  of  removing  there- 

(a)  Ctth^  Dr.  Lieber*!  Eacyc.  Amtrie*  ait.  D0mkiL 

(b)  Citing  Denizart,  art«  Domicil. 

(c)  Citing  Eneyclop*  Modeme,  art.  DomieU* 

(d)  Citing  Pothier  Introd.  G6n.  Court  d'Orleana,  ch.  1,  a.  1,  art  8. 
(0  Citing  Cod.  Ci?.  art.  102 ;  ate  alio  Marlin,  B6perL  art  Z:^»tci7. 
if)  Ckii«  Vattd,  b.  1,  c  19,  S.22. 
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1844.  from  (a)/'    It  is  not  denied   that  Gloucester  was   the 

Wbitborv,  claimant's  domicile ;  but  he  may  still  have  a  residence  at 

Phomai 


THo^Mii,      Tewkesbury  (4), 


TiNDALi  C.  J. — The  question  in  this  case  arises  upon 
the  32d  section  of  the  S  Will,  4,  c.  45,  which  enacts,  that 
no  person  shall  be  registered  as  entitled  to  vote  as  a 
burgess  or  freeman  unless  **  he  shall  have  resided  for  six 
calendar  months  next  previous  to  the  last  day  of  July  in 
each  year  within  such  city  or  borough,  or  within  seven 
statute  miles  thereof/'  And  the  question  is,  whether 
upon  the  facts  stated  in  this  case  there  is  enough  to  see 
that  the  revising  barrister  has  done  wrong  in  rejecting 
the  claim  of  this  party,  that  is,  whether  the  facts  stated 
show  distinctly  a  bon&  fide  residence  by  the  claimant  in 
the  borough  of  Tewkesbury.  And  I  think  they  do  not. 
I  do  not  mean  to  say  that  the  object  of  a  residence  being 
to  obtain  a  vote  would  detract  from  the  right  of  the  party; 
but  the  question  is,  whether  or  not  he  had  a  substantial 
residence  in  the  borough.  If  the  revising  barrister  has 
formed  his  ponclusions  upon  the  facts  he  has  stated,  we 
must  assume  there  were  none  other  material  to  the  case. 
Then  what  are  the  facts  stated  ?  That  the  claimant  had 
a  residence  and  domicile  at  Gloucester  there  can  be  no 
doubt.  All  that  is  stated  as  to  the  borough  of  Tewkes- 
bury is,  that  he  paid  to  Mr.  Sproule,  a  friend  of  his,  who 
was  also  an  agent  for  one  of  the  sitting  members  for  the 
borough,  the  sum  of  ninepence  a  week  for  the  use  of  a 
furnished  bed-room  in  Mr.  Sproule's  house,  and  also  a 
closet  about  six  feet  by  three,  without  a  window,  of  which 
closet  the  claimant  kept  the  key ;  that  between  January 
and  July  he  had  kept  some  wine  samples  in  it,  and  that 


(o)  Citing  Dr.  Lieber'i  Encyc.  Amer.  art  DomieiL 

(6)  See  also  1  Peck.  391,  n. ;  and  SmenUU  ? .  SommAlU,  5  Ves.  750, 789. 
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during  the  same  period  he  had  slept  in  the  bedroom        1844. 
twelve  times  on  the  occasion  of  his  coming  to  Tewkes-     whithokh, 
bury.    Now  first  of  all,  the  mere  payment  of  ninepence       XHOMAi 
a  week  would  not  make  a  residence;  nor  would  the  mere         ^^* 
occupation  of  a  dark  closet.     The  requisition  in  the  act, 
that  the  party  must  have  resided  for  six  months  in  the 
borough,  must  mean  either  an  actual  occupation  of  a 
place  of  residence  for  some  part  of  the  time  by  the  party 
himself,  or  an  occupation  by  his  family  or  servants ;  and 
there  must  be  in  that  case  an  animus  revertendi.     In 
the  present  case,  the  twelve  nights  that  the  claimant  slept 
at  Tewkesbury  are  not  distributed  over  the  six  months ; 
they  may  have  been  the  twelve  last,  or  the  very  first,  of 
that  period.     It  is  impossible  to  say  upon  this  dry  state- 
ment of  facts  that  the  law  would  pronounce   that  the 
claimant  had  a  residence  in  Tewkesbury.    The  revising 
barrister  was  the  judge  of  the  facts  and  had  a  right  to 
say  whether  the  party  had  a  real  boni  fide  animus  rever- 
tendi.   Upon  the  whole  I  think  the  barrister  has  come  to 
a  proper  decision,  and  that  it  must  be  affirmed. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  appears 
that  the  claimant  had  entered  into  a  contract,  under 
which  he  might  sleep  in  the  bed-room  when  he  thought 
proper.  But  that  does  not  necessarily  imply  a  residence. 
It  is  true  that  a  party  may  have  two  residences.  The 
claimant  however  had  a  separate  domicile/and  the  question 
is,  whether  or  not  he  had  the  animus  revertendi  with 
respect  to  this  bed-room  at  Tewkesbury.  It  is  undoubt- 
edly no  objection  that  the  bed-room  was  taken  for  the 
purpose  of  obtaining  a  vote;  but  it  makes  one  doubt 
whether  it  was  taken  animo  revertendi.  The  object  of 
taking  the  lodging  would  not  invalidate  the  right  of  the 
party  to  vote,  but  it  may  cast  some  light  upon  his  inten- 
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1844.       tion  as  to  residence.    I  think  the  reviBing  barriBter  was 
Wbithorii,    warranted  in  the  conclusion  he  came  to. 

TaoMAfi 

*^»  Mavlb,  J. — ^I  think  this  is  a  very  clear  case,  and  one 

that  probably,  but  for  the  importunity  of  the  appellant, 
would  not  have  been  granted  by  the  revising  barrister. 
Unless  it  appeared  to  me  that  the  facts  stated  clearly 
showed  the  revising  barrister  was  wrong,  I  should  think 
myself  bound  to  support  his  decision.  The  term  inAa- 
Iniant  has  received  a  considerable  extension  from  what  it 
originally  imported.  But  that  is  not  the  case  with  the 
term  resident.  Without  the  smallest  doubt  the  clumant 
here  could  not  be  said,  in  ordinary  language,  to  have  a 
residence  in  Tewkesbury.  The  question  is  whether  he 
has  so  in  point  of  law.  And  I  think  he  has  not.  [His  lord- 
ship recapitulated  the  facts  stated  in  the  case.]  It  is  to  be 
observed,  that  the  case  does  not  find  whether  the  claimant 
voted  for  the  sitting  member,  in  the  house  of  whose  agent 
he  had  the  room  in  question.  It  may  be  that  he  did; 
and  it  is  possible  that  he  did  not.  But  it  is  not  a  material 
circumstance.  The  facts  stated  by  no  means  make  out  a 
residence  in  point  of  law.  I  do  not  say  but  that  it  is 
possible  that  a  party  might  reside  in  a  place  where  he  had 
slept  only  the  number  of  times  during  the  six  months 
which  the  present  claimant  has  done ;  but  there  are  other 
facts  to  be  taken  into  consideration  here ;  and  especially 
the  circumstance  of  the  claimant  having  a  wife  and  family 
at  Gloucester.  Upon  the  whole  I  am  of  opinion,  that  the 
revising  barrister  was  right  in  the  conclusion  be  arrived 
at,  and  that  his  decision  must  be  affirmed ;  and  I  also  think 
it  ought  to  be  liffirmed  with  costs* 

EftLB,  Jw — ^It  appears  to  me  that  the  question  in  this 
case  is,  whether  the  revising  barrister  was,  under  the  cir- 
cumstances stated,  legally  bound  to  find  that  the  claimant 
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waa  a  resident  in  Tewkesbury  within  the  meaning  of  the        1844, 

Reform  Act,     I  am  not  aware  that  the  term  residence  is     Whitboen, 

used  in  any  act  of  parliament  within  the  meaning  of  which       THOMAf 

the  facts  stated  in  this  case  would  entitle  a  party  to  be  con-         ^* 

sidered  as  a  resident.    And  in  the  Reform  Act  I  think  the 

intention  of  the  legiskttire  was  that  the  party  who  was  to 

exercise  the  franchise  as  a  freeman  should  have  a  local 

interest  in  the  borough ;  and  that  the  term  residence  was 

used  with  reference  to  its  ordinary  meaning,  conveying 

the  idea  usually  attached  to  the  word  home.    In  this  case 

it  is  stated  that  the  claimant  paid  ninepence  a  week  for 

the  use  of  a  bed^room  :  It  does  not  even  follow  that  he  had 

the  exclusive  right  to  that  room.     It  appears  he  slept 

there  twelve  times  during  the  period  when  residence  was 

required ;  that  is  a  very  small  number  of  times  during  six 

months.    The  fact  of  but  occasionaUy  sleeping  in  a  place 

by  no  means  constitutes  a  residence  there:  though  sleeping 

there  at  all  may  not  be  necessary  to  constitute  a  residence. 

If  a  man's  family  were  there,  and  he  himself  were  absent  for 

the  whole  six  months,  but  had  the  intention  of  retaming 

there,  he  would  be  considered  as  residing  there^    And  it  is 

dear  that  the  other  fact  in  this  case — the  occupation  of  a 

closet  for  the  purpose  of  keeping  wine-samples — does  not 

make  a  residence. 

Decision  affirmed,  with  costs. 
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SOUTHERN  DIVISION  OF  LANCASHIRE. 

John  Gadsby Appellant. 

1844  Samuel  Warburton    •     .     .    Respondent. 

Zfii:  CASE. 


The  deacriptioii  CoURT  for  the  Revision  of  the  Lists  of  Voters,  &c., 
of  objection  in  and  for  the  Polling  District  of  Manchester,  in  the  said 
c?i8rt.7,8cbed.  Southern  Division,  before  me,  R.  M.,  one  of  the  Barris- 
A.  No.  6),  of     tgfg  July  appointed  to  revise  the  said  Lists. 


abode  of  the  The  respondent's  name  appeared  on  the  list  of  persons 

cientif 'hbthe  entitled  to  vote  in  the  election  of  any  Knight  of  the  Shire 
of  ^IchTia^*  for  the  southern  division  of  Lancashire,  in  respect  of  pro- 
name  ii  down  on  perty  situate  in  the  township  of  Harpurtrey,  within  the 
any  rate,  if  be  polling  district  of  Manchester,  and  the  place  of  his  abode 
hSf  a^eilnce*  ^**  correctly  stated  to  be  "Newton,  near  Hyde,  Cheshire." 
the  publication       The  appellant  had  sent  to  the  respondent  through  the 

SembU,  it       post  aoioticc  of  objection  as  follows,  (that  is  to  say) 
enteven thoogh      " To  Mr.  Samuel  Warburton,  of  Newton,  near  Hyde, 
{»h«dch«g«i  Cheshire. 

Whetbersnch      "  Take  notice,  that  I  object  to  your  name  being  retained 

a  notice  is  tuffi-    •       •      x»  i.        *•  ^        i  »  i.   .  • 

dent  or  not,  is  a    m  the  Harpurtrey  hst  of  voters  for  the  southern  division 

(?«  m!.1!  JO  of  the  county  of  Lancashire  (a).     Dated  this  18th  day  of 

OnappeaU     August,  1844. 
from  revismr 

barristers,  the  (Signed)    John  Gadsby,  of  Poplar  Grove,  Dids- 

onlyoMcounMl  ^^^f  on  the  Register  of  Voters  for  the 

on  each  side.  Township  of  Manchester." 

The  appellant's  name  appeared  on  the  register  of  voters 
for  the  township  of  Manchester,  and  the  place  of  his 
abode  was  stated  in  the  said  register  to  be,  (as  stated  in 
the  said  notice  of  objection),  ^'  Poplar  Grove,  Didsbury.'* 

(a)  Sic. 
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It  appeared  that  the  place  of  the  appellant's  abode  was       1844. 
truly  described  in  the  notice  of  objection  to  the  extent      gadmy^ 
that  it  appeared  in  that  notice,  and  as  he  had  himself  „,   ^pP' 
described  it  in  the  register  of  voters  to  enable  him  to         Retp, 
vote ;  but  it  was  urged  on  behalf  of  the  respondent,  that 
the  description  of  the  appellant's  place  of  abode,  as  it 
appeared  on  the  notice  of  objection,  was  not  sufficient  to 
sustain  a  notice  of  objection  against  a  voter  on  the  list, 
for  the  purpose  of  expunging  his  name,  though  it  might 
be  sufficient  on  the  register  to  entitle  the  appellant  to 
retain  his  name  on  the  list  of  voters  so  far  as  the  descrip- 
tion of  his  place  of  abode  on  the  register  affected  that 
right. 

I  held  the  notice  insufficient  in  fact,  and  that  something 
ought  to  have  been  added  to  the  description  of  the 
appellant's  place  of  abode,  as  "  Lancashire,"  or  ''  near 
Manchester,"  (Didsbury  being  a  few  miles  only  from 
Manchester,  and  a  township  within  the  polling  district  of 
Manchester),  or  the  like,  as  the  case  might  be,  and  I  t 
^jrgtjgmgd  the  respondent's  name  on  the  list,  without  calling  /  / 
upon  him  to  prove  his  qualification.  """*    // 

"  It  was  tBen  contended^onT)eEaif  of  the  appellant,  that 
as  he  had  described  his  place  of  abode  in  the  notice  of 
objection  in  the  same  words  as  he  had  described  it  on  the 
register  of  voters  to  entitle  him  to  vote,  it  was  sufficient, 
and  that  by  law  he  was  not  bound  to  describe  his  place 
of  abode  in  the  notice  of  objection  more  fully  or  other-^ 
wise  than  he  had  previously  described  it  in  the  register  of 
voters  then  in  force.     I  ruled  the  contrary. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  appellant's  statement  in  the  notice  of  objection  of  his 
place  of  abode,  as  he  has  stated  it  for  the  purpose  of  his 
own  vote  on  the  register,  is,  under  the  facts  and  circum- 
stances hereinbefore  mentioned,  sufficient  in  law  to  sustain 

VOL.  I. — B.  A.  T 
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1844.       the  said  notice  against  the  respondent,  because  the  appel- 
I  lant  has  described  his  place  of  abode  in  the  notice  as  he 

App.  has  described  it  on  the  register. 
^  H^r^'  If  the  Court  should  be  of  opinion,  that  the  description 
giren  by  the  appellant  in  the  said  notice  of  objection  of 
his  place  of  abode  is  sufficient  in  law  to  sustain  the  notice 
against  the  respondent,  because  it  is  the  same  description 
that  the  appellant  has  giren  of  the  place  of  his  abode  on 
the  register  for  the  purpose  of  his  own  vote,  I  having 
decided  and  adjudged  the  same  description  in  the  said 
notice  of  objection  to  be  insufficient  in  fact,  the  name  of 
the  respondent  is  to  be  expunged  from  the  list  of  voters, 
otherwise  to  remain  (a). 

Dated  this  sixteenth  day  of  October,  one  thousand 
eight  hundred  and  forty-four. 

(Signed)  R.  M. 

One  of  the  Revising  Barristers  appouited 
to  revise  the  said  Lists. 

Cockbum,  Q.  C.  (with  whom  was  Kinglake,  Serjt.)  (6), 
for  the  appellant. 

There  are  two  questions  in  this  case ;  first,  whether  the 
description  of  the  place  of  abode  of  the  objector  as  given 
in  the  notice  of  objection  is  sufficient  per  se;  and  secondly, 
assuming  it  not  to  be  sufficient  prim&  facie,  whether  it  is 
rendered  so  by  the  fact  of  its  being  the  same  as  that  pub- 
lished in  the  list  of  voters. 

First,  the  objector  has  sufficiently  complied  with  the  form 
given  by  the  6  Vict.  c.  18,  sched.  A.  No.  5  (c).    He  has 

(a)  Vide  post,  p.  281,  n.  (6). 

(6)  After  the  conclusion  of  Coekbum't  argument,  Kinglakt,  Seijt.  propoied 
to  address  the  Court  on  the  same  side,  but  Tindal,  C.  J.  said  that,  as  the  Court 
were  directed  to  hear  the  appeals  in  the  same  manner  as  special  cases  (see  6 
Vict.  c.  18,  s.  60),  they  should  hear  only  one  counsel  on  each  side. 

(c)  By  the  6  Vict.  c.  18,  s,  7,  it  is  enacted  "  that  in  eveiy  year,  every  person 
who  shall  be  upon  the  register  for  the  time  being  for  any  county,  may  object  to 
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described  himself  as  *'  on  the  register  of  voters  for  the 
township  of  Manchester ; ''  and  the  Court  are  bound  to 
take  judicial  notice  of  a  township.  [Tindal,  C.  J. — Is 
that  so?  We  are  bound  to  take  judicial  notice  of  coun- 
ties] (a).  At  least,  the  party  objected  to  may  be  pre- 
sumed  to  have  notice  of  it.  [The  learned  counsel  proposed 
to  read  a  description  of  the  township  from  the  Parlia- 
mentary Gazette ;  but  Tindal^  C.  J.  said  the  Court  could 
not  hear  it]    The  term  ''township"  has  at  least  a  legal 

any  other  person  upon  any  list  of  voters  for  such  county,  as  not  having  been 
entitled,  on  the  laid  day  of  July  then  next  preceding,  to  have  his  name  inserted 
in  any  list  of  voters  for  such  county ;  and  every  person  so  objecting  (save  and 
except  overseers  objecting  in  the  manner  hereinbefore  mentioned)  shall,  on  or 
before  the  twenty-fifth  day  of  August  in  such  year,  give  or  cause  to  be  given  to 
the  onneers  of  the  poor  of  the  parish  or  township,  to  which  the  list 
of  voters  containing  the  name  of  the  person  so  objected  to  may  relate,  a 
notice  according  to  the  form  numbered  (4)  in  the  said  schedule  (A),  or 
to  the  like  efiect;  and  the  person  so  objecting,  shall  also,  on  or  before 
the  aaid  twenty-fifth  day  of  August,  give  or  cause  or  be  given  to  the  person  ao 
olijected  to,  or  leave  or  cause  to  be  left  at  his  place  of  abode  as  described  in 
such  list,  a  notice,  according  to  the  form  numbered  (5)  in  the  said  schedule 
( A.)f  ot  to  the  like  effect ;  and  every  such  notice  of  objection  shall  be  signed  by 
the  party  ao  objecting  as  aforesaid ;  and  wherever  the  place  of  abode  of  the 
person  objected  to,  as  described  in  the  said  list,  shall  not  be  in  the  parish  or 
township  to  which  such  list  may  relate,  and  the  name  of  the  occupying  tenant 
of  the  whole  or  any  part  of  the  qualifying  property,  together  with  his  place  of 
abode,  shall  appear  in  such  list,  the  person  so  objecting  shall  also,  on  or  before 
the  same  day,  give  to  or  leave,  or  cause  to  be  given  or  left,  at  the  place  of  abode 
of  any  such  occupying  tenant,  a  duplicate  notice,  signed  as  aforesaid. 

The  form  No.  5,  in  schedule  A.,  is  as  follows : 

lioties  of  obf4cti4m  to  bo  givon  to  parties  objected  to  by  any  person  other  than 
overseers,  and  to  the  occupying  tenant  of  the  qualifying  property, 

"  To  Mr. of [Here  insert  the  name  and  place  of  abode  of  the  person 

ebfeeted  to,  as  described  in  the  list ;  and  in  the  case  of  notice  to  the  tenant  of  the 
fualifying  property,  insert  his  name  and  place  of  abode  as  described  in  the  iiit.] 

"  Take  notice,  that  I  object  to  your  name  [in  the  notice  to  the  tenant,  instead  of 
the  wordt  "  your  name,"  insert  the  name  of  the  person  objected  to,]  being  retained 
in  the  [here  insert  the  name  of  the  parish"}  list  of  voters  for  the  county  of—-, 

[or  "  for  the riding,"  &c.] 

"  Dated  this  -^-^  day  of  ^-^  One  thousand  eight  hundred  and  —— *• 

*'  (Signed)  A.  B.  of  [place  of  abode],  on  the  register  of 

voters  for  Uie  parish  of  — ^-." 

(a)  See  2  Inst.  657 ;  Com.  Dig.  tit.  County  (A.) ;  1  Stark.  Ev.  609,  n.  (o), 
2iided. 

t2 
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1844.  signification,  and  if  the  objector  gives  the  name  of  a 
Gadsby^  particular  township,  that  is  sufficient.  The  only  object  in 
WAttlvR  requiring  the  objector  to  state  his  place  of  abode  is  that 
Aeip.  '  he  may  be  identified.  The  revising  barrister  states  in  the 
case  that  he  was  of  opinion  that  something  should  have 
been  added  to  the  description  of  the  objector's  place  of 
abode,  such  as  ''Lancashire**  or  ''near  Manchester  ;'*  but 
the  latter  addition  would  not,  according  to  the  barrister's 
view,  have  been  sufficient,  and  it  would  still  have  been 
necessary  to  add  "in  the  county  of  Lancaster."  But 
there  is  no  necessity  for  any  such  addition ;  a  party  must  be 
on  the  list  of  voters  for  the  county,  in  order  to  be  entitled 
to  object,  and,  therefore,  he  must  have  property  within  the 
county.  More  particularity  may  possibly  be  required  in  the 
case  of  a  claimant.  Besides,  if  there  is  any  inaccuracy  in 
the  description  of  the  place  of  abode,  it  will  be  cured  by 
the  operation  of  sect.  101  of  the  Registration  Act  (a). 

Secondly,  as  a  claimant  is  bound  in  his  notice  of  claim 
to  state  his  place  of  abode  (6),  in  order  to  identify  him, 
he  cannot  do  better  than  follow,  in  his  notice  of  objection, 
the  description  of  the  place  of  his  abode  which  he  has 
given  in  his  notice  of  claim,  or  in  respect  of  which  he 
stands  upon  the  register. 

Cardwell  for  the  respondent. — The  first  question  in  this 
case  is,  not  whether  the  notice  given  by  the  objector  was 
sufficient  in  point  of  fact,  but  whether  from  the  facts  as 
stated  in  the  case  the  Court  can  infer  that  the  revising 
barrister  was  wrong.  He  has  found  that  the  description 
of  the  objector's  place  of  abode  was  not  sufficient.  There 

(a)  By  6  Vict  c.  18,  s.  101,  it  is  provided  (inter  alia)  "  ihat  no  misnomer 
or  inaccurate  description  of  any  person,  place  or  thing  named  or  described  in 
any  schedule  to  this  act  annexed,  or  in  any  list  or  register  of  voters,  or  in  any 
notice  required  by  this  act,  shall  in  anywise  prevent  or  abridge  the  operation  of 
this  act  vrith  respect  to  such  person,  place  or  thing,  provided  that  such  person, 
place  or  thing  shall  be  so  denominated  in  such  schedule,  list,  register  or  notice 
as  to  be  commonly  understood." 

(b)  See  6  Vict.  c.  18,  s.  4,  and  sched.  A.  No.  2. 
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may  be  two  or  three  Didsburys  in  the  kingdom.  It  appears       1844. 
from  the  case  that  the  party  objected  to  resided  in  Che-      gadsby^^ 
shire^  and  the  objector,  for  anything  that  appears  to  the    ^  -^pP' 
contrary,  might  also  reside  out  of  Lancashire.  The  object        Re$p. 
of  giving  the  place  of  abode  is  not  merely  to  identify  the 
objector  as  being  on  the  register;  it  is  material  with 
regard  to  the  question  of  costs,  to  enable  the  party  ob- 
jected to,  to  ascertain  whether  the  objector  could  pay 
them;  or  he  might  wish  to  communicate  with  him  by 
post. 

The  second  point  turns  upon  the  construction  of  the 
sched.  A.  No.  5,  to  the  Registration  Act.  The  inference 
is,  that ''  the  place  of  abode  '*  mentioned  in  the  schedule  is 
to  be  the  actual  place  of  abode  of  the  objector;  otherwise 
the  form  would  have  run  thus  — ''  described  in  the  list  of 
voters,  as  of,  &c.*'  The  101st  sect,  will  not  avail  the  ob- 
jector, as  the  revising  ^barrister  has  found  in  effect  that 
the  place  of  abode  is  not  denominated  so  as  to  be  under- 
stood. A  party  ought  to  be  held  strictly  to  his  notice  of 
objection.  If  it  is  sufficient  to  describe  himself  merely 
by  the  same  place  of  abode  as  that  in  respect  of  which 
his  name  appears  upon  the  list  of  voters,  and  the  descrip- 
tion there  were  wrong,  or  the  party  had  changed  his  place 
of  abode  after  the  list  was  made  out,  the  information  he 
would  give  by  his  notice  would  be  incorrect. 

Cockbum  in  reply. — K  the  description  of  the  place  of 
abode  is  sufficient  to  enable  the  party  objected  to  to  find 
out  the  objector,  that  is  all  that  is  required.  In  the  case 
of  a  change  of  residence  afler  the  list  is  made  out,  a 
party  ought  to  send  in  a  fresh  claim  within  the  time  li- 
mited by  the  act,  otherwise  he  may  be  successfully  ob- 
jected to.  IMaule,  J. — ^The  7th  sect,  of  the  Registration 
Act  says  the  notice  is  to  be  in  the  form  prescribed,  ^'or  to 
the  like  effect."]  If  the  place  of  abode  described  in  the 
potice  were  different  from  that  contained  in  the  list  of 
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1844.       Toters,  the  party  might  think  that  the  objector  was  not 

Q^j^^       the  person  described  in  the  list,  and  that  he  was  not 

^ffp*        entitled  to  object,  and  therefore  might  not  appear  to 

riAtaiunrov, 

Rmp.        answer  the  objection. 

TiNDALj  C.  J.— I  think  the  test  to  which  the  suffici- 
ency of  the  present  notice  of  objection  is  to  be  brought, 
is  to  lay  it  by  the  side  of  the  form  given  in  schedule  A. 
No.  5,  to  the  Registration  Act,  and  see  how  far  they  cor- 
respond. The  form  given  in  the  schedule  ends  thus:*^ 
'•  (Signed),  A.  B.  of  Iplace  of  abode],  on  the  register  of 

voters  for  the  parish  of ."    The  notice  here  is  signed 

^John  Oadsby,  of  Poplar  Grove,  Didsbury,  on  the 
register  of  voters  for  the  township  of  Manchester***  No 
variance  has  been  suggested  upon  the  ground  that  tiie 
word  **  township'*  is  inserted  in  the  notice,  instead  of  the 
word  ^*  parish,"  given  in  the  form  in  the  schedule.  All 
that  the  9th  section  requires  is  that  the  notice  shaU  be  "  to 
the  like  effect "  with  the  form  given  in  the  schedule.  And 
if  there  is  a  list  of  voters,  which  it  may  be  presumed 
there  is,  for  the  township  of  Manchester,  the  description  in 
that  respect  would  not  be  open  to  any  objection.  And  I 
think  also  there  has  been  an  exact  compliance  with  the 
form  in  this  case  with  respect  to  the  description  of  tiie 
place  of  abode,  and  that  it  is  sufficiently  described,  if  it  b 
given  as  it  exactly  exists  in  the  register.  A  place  of  abode 
is  not  necessarily  a  parish.  That  is  old  law ;  Com.  Dig.  tit. 
Abatement  (a).  It  is  said  indeed,  that  there  may  be  more 
than  one  Didsbury,  and  that  therefore  some  further 
description,  such  as  ^'Lancashire,''  ought  to  have  been 
added ;  but  there  might  be  two  places  of  that  name  in  that 

(a)  See  (F.  36),  where  it  is  said  "  A  man  may  be  named  of  a  vill,  hamlet 
or  other  place.  So  of  a  parish  that  haa  not  divers  villa  |  "  dtiag  Thel.  Dig.  1. 6, 
c.  14,  s.20.  And  afterwaids  it  is  said, "  Bat  the  addition  of  a  pviah  it  not 
good,  if  there  are  divers  vills  in  the  same  parish  -"  citing  35^  H.  6, 30;  Th, 
D.  1. 6,  c.  14, 1. 30. 
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county.     It  Bhould,  at  least,  have  been  shown  that  the        1844'. 
party  objected  to  had  been  misled,  or  put  to  some  incon-       gaduy, 
venience  by  the  notice  in  question  ;  but,  in  the  absence  of  ^^^^^^ 
any  such  suggestion,  it  seems  to  me  that  sufficient  has  been        B^tp. 
done,  and  that  the  decision  of  the  revising  barrister  must 
be  reversed. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  We  must 
construe  the  schedule  in  a  reasonable  manner.  The 
object  of  the  notice  of  objection  is  to  give  the  party  ob- 
jected to  reasonable  information  where  the  objector  is  to 
be  found.  And  where  the  place  of  abode  given  in  the 
notice  is  the  same  as  that  for  which  the  name  of  the 
objector  stands  upon  the  register,  it  must  be  taken  as 
giving  abundant  means  to  identify  him.  If  indeed  he  had 
changed  his  place  of  abode  after  the  register  had  been 
made  out,  that  perhaps  would  give  rise  to  a  different 
question.  But  in  the  present  case  there  does  not  appear 
to  have  been  any  difficulty  or  doubt  as  to  the  identity  of 
the  party. 

Maulb,  J. — Although  the  revising  barrister  has  found 
that  the  description  of  the  place  of  abode  of  the  objector 
was  not  sufficient,  that  is  a  matter  of  law ;  but  he  has 
stated  facts  from  which  it  is  argued  that  it  appears  the 
descnption  was  sufficient.  The  question,  whether  or  not 
the  revising  barrister  was  right,  is  thus  regularly  raised 
for  the  decision  of  this  Court.  The  notice  of  objection 
is  required  to  be  given  by  the  9th  section  of  the  Registra- 
tion Acty  according  to  the  form  numbered  (5)  in  the 
schedule  (A.), ''  or  to  the  like  effect**  In  the  form  given 
in  the  schedule,  the  words  "  place  of  abode "  are  in  a 
parenthesis  after  the  signature  of  the  party  givmg  the 
notice,  to  show  that  the  place  of  his  abode  is  required  to 
be  inserted.    And  it  seems  to  me  that  the  meaning  of  this 
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1844*  ^'^^^  ^9  ^^^^  ^^  should  be  the  place  of  abode  as  inserted  in 
^Gamby  *^®  register,  in  order  to  show  that  the  objector  is  on  the 
^pp»  list  of  voters,  it  being  absolutely  necessary  that  the  place 
Retp,  '  of  abode  of  every  party  entitled  to  vote  should  be  on  the 
register  (a).  Whether  or  not  it  would  be  necessary,  in  the 
case  of  a  change  of  the  place  of  abode  of  an  objecting 
party  after  the  register  or  list  of  claimants  had  been  pub- 
lished, that  in  his  notice  of  objection,  he  should  put  the 
latter  place  of  abode,  it  is  not  requisite  at  present  to  de- 
cide. My  own  inclination  at  present  is,  that  it  would  not 
be  necessary  that  he  should  do  so.  And  this  opinion 
is  confirmed  by  the  expression  in  the  form — ^*  A.  B. 
of,"  &c.  The  word  of  here  is,  I  think,  more  indicatory 
of  the  place  of  abode  of  which  the  party  is  described, 
than  of  the  place  from  which  the  notice  may  have  been 
actually  sent.  In  the  latter  case,  the  place  is  generally 
put  without  the  word  '*  of,*'  as  a  date.  Look  for  example 
at  the  form  given  in  No.  4  of  the  same  schedule ;  there 
the  word  "of"  is  not  put,  but  it  runs  thus: — "(signed) 
A.  B.  [jplctce  of  abode,^''\  and  nothing  is  added  as  to  the 
objector  being  on  the  register  (6).  In  the  form  No.  5, 1 
think  the  place  of  abode  meant  is  that  stated  in  the 
register.  The  7th  section  says  the  notice  is  to  be  accord- 
ing to  that  form,  or  " to  the  like  effect'^  What  is  the 
meaning  of  that  ?    It  must  mean  to  effectuate  the  object 

(a)  See  6  Vict  c.  18,  s.  5,  and  sched.  A.  No.  3. 

(h)  Id  the  corresponding  fonns  of  notices  of  objection  in  counties  given  in 
the  Refonn  Act,  sched.  H.  Nos.  4  and  5,  there  is  no  such  difference ;  the  form  of 
the  notice  to  the  oyerseers  and  to  the  party  on  the  list  ending  thus:— 

•*  (signed)  A.  B.  of [place  of  abode"  ]    A  similar  ending  is  given  to  the 

form  of  notice  of  objection  to  the  overseers  with  regard  to  the  borough  lists, 
Sched.  I.  No.  5,  no  notice  of  objection  being  required  by  that  act  to  be  given 
to  parties  objected  to  in  boroughs.  Such  last  mentioned  notice  is  required,  to- 
gether with  the  notice  to  the  overseers,  by  the  17th  section  of  the  Registration 
Act ;  and  the  forms  given  in  the  schedule  to  that  section,  (B.  Nos.  10  and  1 1) 
have  both  the  same  ending.    Vide  ani$t  pp.  10  and  11,  tii  notiu 
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intended  by  the  notice^  by  showing  that  the  party  objecting        1844. 
is  on  the  register.  Gadsbt, 

Warburtok, 

Erle,  J. — It  appears  to  me  also  that  the  revising  bar-  Re«r« 
rister  was  wrong  in  his  decision  upon  both  grounds.  The 
first  question  is^  whether  the  description  of  the  place  of 
abode  of  an  objector  as  being  a  township  is  of  necessity 
insuflScient;  and  I  think  it  is  not.  I  do  not  think,  indeed, 
that  it  was  necessary  to  add  either  a  county  or  a  township. 
On  the  second  ground,  I  am  of  opinion  that  the  revising 
barrister  was  clearly  wrong.  He  seemed  to  think  the 
place  of  abode  should  be  described  differently  in  the 
register  and  in  the  notice  of  objection.  He  admits  the 
description  in  the  register  is  sufficient.  But  the  place  of 
abode  to  be  given  has  the  same  meaning  in  both  instances. 
And  this  as  well  under  the  S  Will.  4,  c.  45  (a),  as  the  6 
Vict.  c.  18.  And  it  is  extremely  convenient  that  the 
same  description  of  the  place  of  abode  should  be  given  in 
the  notice  of  objection  as  in  the  register;  the  main  object 
being  to  satisfy  the  party  objected  to  that  the  other  party 
has  a  right  to  object.  I  am  even  inclined  to  think  that  if 
the  objector  retained  the  same  place  of  abode,  and  pur- 
posely changed  the  description  of  it  in  the  notice  of  ob- 
jection, by  adding  the  parish  or  any  other  particular,  it 
might  be  invalid. 

Decision  reversed  (i). 

(a)  See  sect.  38,  and  sched.  H.  No.  4. 

(fr)  The  order  of  the  Court  was  drawn  up  in  the  followiDg  form :  ^ 

**  Upon  hearing,  &c,  it  is  ordered  that  the  decision  of  the  revising  barrister  be 
reversed,  and  that  the  following  name  be^ez£unged  from  the  register  of  voters  for 
tEeliaiS  southern  division  of  the  county  of  Lancaster. 

"  Samuel  Warburton,  of  Newton,  near  Hyde,  Cheshire." 

This  appears  to  be  a  practical  instance  of  the  hardship  suggested  in  the  note, 
anU,  p.  9. 

Mr.  Warburton,  being  on  the  register,  was  objected  to.  He,  or  some  one  on 
bis  behalf,  appeared  before  the  revising  barrister,  and  objected  that  the  notice 
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184*. 

Wabbvrton, 


of  objaeUoD  wu  iniufficieat;  the  barrutir  adopted  thb  view,  and  did  not 
call  upon  Mr.  Warburton  to  prove  bia  qualificatioD.  But  the  barriater  makea 
it  part  of  his  caae,  that  if  the  Court  should  think  he  was  wrong,  the  name  of 
Mr.  Warburton  should  be  expunged.  The  Court  are  of  that  opinion,  and 
made  the  order  accordingly,  and  Mr.  Warbuton  is  for  the  year  following  dis- 
francbise(f,  though  he  may  have  had  a  perfectly  good  qualification,  and  may 
have  been  perfectly  prepared  to  prove  it,  if  the  revising  barrister  had  decided 
I  that  he  vras  called  upon  to  do  so,  by  holding  the  notice  of  objection  valid.  If 
[this  precedent  were  generally  followed,  it  would  appear  to  be  the  safer  ooniie 
for  a  party  who  is  objected  to,  but  who  has  a  good  qualificafibn,  not  to  find  any 
taoirwlth'tbe^notice  of  objection. 
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SOUTHERN  DIVISION  OF  LANCASHIRE. 

John  Gadsby AppeUatd. 

3iME,s  Babrow Respondent. 


1844. 


Monday, 
CASE.  ^^*  18. 


Court  for  the  Revision  of  the  Lists  of  Voters  and  ^^  ?^iV*' 

c.  45,  the  fran- 

Persons  claiming  to  be  entitled  to  vote  in  the  Election  of  chiMii  con- 
any  Knight  of  the  Shire  for  the  Southern  Division  of  occupying 
Lancashire,  held  at  Manchester  in  and  for  the  polling  &c.*forwhich*' 
district  of  Manchester,  in  the  said  Southern  Division,  on,  ^^  "  ^^^^^  ^^ 

fcc.  ofnot  lets  than 

The  respondent's  name  appeared  on  the  list  of  persons  h^id  nndeTdi^* 
claiming  to  be  entitled  to  vote  in  any  such  election  as  cYSotlKlj^iSnwi 
aforesaid  in  respect  of  property  situate  within  the  town-  together  to 
ship  of  Paikworth,  being  a  township  within  the  said  lequiBito  quali- 
polling  district  of  Manchester.     The  respondent  was  ob-  *^*'*>°* 
jected  to  by  the  appellant. 

The  qualification,  in  respect  of  which  the  respondent 
claimed  to  be  entitled  to  vote,  was  described  in  the  column 
of  the  said  list,  headed  *^  Nature  of  Qualification,**  in  the 
following  words  and  figures,  namely, — 

"  Occupation  of  land  and  buildings  at  a  rental  of  50/. 
and  upwards.'* 

It  appeared  in  evidence  that  the  respondent  occupied 
land  and  buildings  for  which  he  paid  fifty-five  pounds 
a-year  under  two  different  landlords,  to  one  of  whom  he 
paid  a  rental  of  thirty-five  pounds  per  annum  and  to  the 
other  a  rental  of  twenty  pounds  per  annum.  That  he 
occupied  the  said  land  and  buildings  as  tenant,  and  was 
and  is  bon&  fide  liable  to  the  several  yearly  rents  afore- 
said, amounting  together  to  the  said  sum  of  fifty-five  pounds 
a-year,  but  that  he  did  not  occupy  as  tenant  under  one 
and  the  same  landlord  any  lands  or  tenements  for  which 
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1844.       ^6  ^A8  or  is  bonIL  fide  liable  to  pay  to  the  same  landlord  a 

T  yearly  rent  of  not  less  than  50/. 

Af>p.  '  It  was  contended,  on  behalf  of  the  appellant^  that  the 

j{^7'      occupation  of  the  respondent  not  amounting  to  a  yearly 

rental  of  50/.  to  any  one  landlord,  he  could  not  unite  the 

two  occupations  and  rentals  so  as  to  qualify  him  to  vote 

as  occupying  tenant  of  lands  or  tenements  for  which  he 

was  bon&  fide  liable  to  a  yearly  rent  of  not  less  than  50/. 

I  was  of  opinion  that  the  respondent  was  an  occupier  of 
lands  or  tenements  for  which  he  was  and  is  boni  fide 
liable  to  a  yearly  rent  of  not  less  than  50/.,  within  the 
meaning  of  the  statutes  2  Will.  4*,  c.  45,  and  6  Vict.  c.  18, 
and  retained  his  name  on  the  list  of  voters  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  mentioned  and  set  forth  in  the 
above  statement  of  facts,  the  name  of  the  respondent  was 
rightly  retained  on  the  said  lists  of  voters  ?  If  the  Court 
should  be  of  that  opinion,  the  said  list  is  to  stand  without 
amendment,  but  if  the  Court  should  be  of  a  contrary 
opinion,  then  the  said  list  is  to  be  amended  by  expunging 
the  name  of  the  respondent  therefrom. 

Dated  this  sixteenth  day  of  October,  one  thousand 
eight  hundred  and  forty-four. 

(Signed)  R.  M. 

One  of  the  Barristers  appointed 
to  revise  the  said  Lists. 

Cockbum,  Q.  C.  for  the  appellant. — The  question  in 
this  case  arises  upon  the  construction  of  the  SOth  sect,  of 
the  Reform  Act  (a),  and  is,  whether,  if  a  party  occupies 
premises  for  which  he  is  liable  to  different  landlords  for 
the  rent  of  50/.,  but  is  not  liable  for  that  rent  to  one  land- 
lord, he  occupies  at  a  yearly  rent  of  not  less  than  50/. 
within  the  meaning  of  that  section,  so  as  to  be  entitled  to  a 

(a)  2  Will.  4»  c.  46.    Vidt  ante,  p.  22,  q.  (a). 
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▼ote  for  the  county.  The  words  of  the  act  contemplate  an  1844. 
entire  rent,  and  the  qualification  cannot  be  made  up  of  Gamw, 
holdings  under  different  landlords.  Under  the  27th  sect.  ^-^^^ 
which  confers  the  qualification  as  to  boroughs,  land  may  Rup. 
be  united  with  a  house,  &c.  to  make  up  the  requisite 
value,  but,  in  the  case  of  a  tenant,  they  must  both  be 
occupied  ''  under  the  same  landlord,"  and  this  shows  the 
importance  that  was  attached  by  the  legislature  to  a 
holding  under  the  same  landlord.  That  section  speaks 
only  of  the  joining  together  of  a  house  or  building  and 
land,  and  under  the  corresponding  section  of  the  Irish 
Reform  Act  (a)  it  has  been  held  that  a  party  cannot  join 
a  house  and  another  building  t&gether  to  make  up  the 
qualification.  In  Sweeiman^s  case  (6),  when  the  notice  of 
registry  was  out  of  a  '^  counting-house  and  stores,"  and  it 
appeared  that  the  counting-house  alone  was  not  worth  10/. 
yearly,  but  the  counting-house  and  stores  together  were 
worth  much  more  than  10/.  yearly,  it  was  held  by  the 
majority  of  the  judges,  that  the  claimant  was  not  entitled 
to  register  as  a  householder.  This  is  equivalent  to  holding 
that,  where  a  term  is  expressed  in  the  singular  number,  it 
is  not  competent  to  a  party  to  unite  different  instances  of 
the  same  qualification  mentioned  by  the  legislature.  The 
20th  sect,  of  the  English  Reform  Act  gives  the  franchise 
to  the  occupier  of  certain  premises  at  a,  that  is,  one  yearly 
rent ;  a  party,  therefore,  cannot,  for  the  purposes  of  that 
act,  combine  two  separate  holdings  to  make  up  the  requisite 
value. 

Cardwell  for  the  respondent. — The  spirit  of  the  act 
must  be  considered  as  well  as  the  mere  words.  The 
meaning  of  the  20th  section  of  the  Reform  Act  is,  that  the 
party  to  be  entitled  to  the  franchise  is  required  to  hold 
lands  for  which  he  pays  a  rent  of  50/.     The  27th  section 

(a)  2  &  3  Will.  4,  c.  88,  8.  7.  (6)  Ale.  Reg.  Ca.  27. 
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1844.       makes  this  clear  beyond  a  doubt      For  there  the  legisla- 


Oadibt  ^^^  ^^^^  ^^^^  ^^^  distinction  was  present  to  their  minds 
^fp'  between  holding  under  the  same  landlord  and  different 
Bmp.  '  landlords.  Sweeiman'^  case  turned  upon  a  difference 
between  the  wording  of  the  English  and  Irish  Reform 
Acts  (a).  A  dause  in  which  certain  words  are  omitted  is 
not  to  be  construed  in  the  same  way  as  one  in  which  they 
are  inserted.  Analogous  cases  have  been  decided  under 
the  Poor  Law  Acts.  In  Bex  v.  7%e  Inhabiiants  of  Tad- 
easier  (b),  a  pauper  in  NoYemberi  18£7,  took  a  dwelling- 
house  of  A.  at  an  annual  rent  of  6/.  lOs.  In  May,  1828, 
he  took  of  B.  a  building  used  as  a  shed,  situate  in  the 
same  parishi  but  entirely  separated  and  distinct  from  the 
dwelling-house,  at  an  annual  rent  of  6^  He  occupied 
both,  and  duly  paid  the  rents  until  September,  1880.  The 
Court  held  that  he  thereby  gained  a  settlement  by  renting 
a  tenement  under  the  stat.  6  Oeo.  4,  c.  57.  That  statute 
speaks  of  the  '^  rent"  in  the  singular  number,  in  the  same 
way  as  the  statute  now  under  consideration ;  and  the  same 
argument  was  pressed  upon  the  C!ourt  as  in  the  present 
instance.  Rex  ▼.  North  CoUingham(e)  is  to  the  same 
effect.  The  object  of  the  Reform  Act  is  to  ascertain  the 
independence  of  the  voter  by  the  amount  of  rent  paid  by 
him ;  and  the  meaning  of  the  20th  section  is,  that  a  voter 
is  to  pay  rent  to  the  amount  of  00/.  It  must  be  remem- 
bered that  this  is  an  enfranchising  act,  and  is  therefore 
to  be  construed  liberally. 

(a)  The  words  of  the  English  Refonn  Act  (2  Will.  4,  c.  45,  s.  27,)  are, 
"  That  in  every  city,  &c.,  every  male,  &c.,  who  shall  occupy,  &c.,  any  house, 
waiebouse,  counting-house,  shop  or  other  building,  beiog  either  separately  or 
jointly  with  any  land  within  such  city,  &c.,  occupied  therewith,  &c.,  as  tenant 
under  the  same  landlord,  of  the  clear  yearly  value,  &c." — those  in  the  Irish 
Beform  Act  (2  &  3  Will.  4,  c.  88,  s.  7,)  are,  *'  that  every  male,  &c.,  who  shall 
hold  and  occupy  within  such  eity,  &c.,  any  house,  warehouse^  counting-house 
or  shop,  which,  either  separately  or  jointly  with  any  land  within  such  city, 
kc,  occupied  therewith  by  him  as  tenant  under  the  same  landlord,  &c.,  shall 
be  bonii  fide  of  the  clear  yearly  valuei  &c." 

(6)  4  BM  Ad.  703.  (e)  1  B.  &  C.  678. 
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Coeibum  in  reply. — ^The  settlement  caies  cited  on  the  1844. 
other  side  are  no  authority  upon  the  present  question.  In  gambt 
Reap  ▼•  Wooiton  (a),  where  it  was  held  that  a  settlement  „  ^pP' 
was  gained  under  6  Oeo.  4,  c.  67|  by  renting,  under  distinct  Rup, 
hirings  of  the  same  owner,  for  the  same  year^  two  dwelling- 
houses  (one  of  which  the  tenant  underlet  and  never 
personally  occupied),  at  the  rents  of  8/.  and  51.  a-year,  in 
different  parts  of  the  parish  ;  PaitesMj  J.  observed,  ''  I 
have  always  thought  that  the  words  '  a  separate  and 
disthict  dwelling-house  or  building/  in  these  statutes, 
meant  separate  and  distinct  as  to  any  other  person  :  that 
the  tenant  should  not  hold  part  of  a  house.  But  the 
renting,  to  give  a  settlement,  may  be  of  more  than  '  a 
dwelling-house  or  building,  or  land,  or  both,'  in  the 
limited  sense  contended  for."  The  ground  of  the  deci- 
sion in  Rex  v.  Tadeaster  was,  that  before  the  59  Geo.  3| 
c.  50,  almost  any  thing  was  held  to  be  a  tenement  (A). 
That  statute,  which  was  followed  by  the  6  Geo.  4,  c.  57, 
was  intended  to  remedy  that  state  of  things,  and  more 
clearly  to  define  what  was  meant  by  a  tenement ;  but  the 
object  of  these  acts  was  very  different  from  that  of  the 
present.  It  has  been  argued  that,  inasmuch  as  the  27th 
section  provides  for  the  case  of  a  holding  under  the  same 
landlord,  such  a  holding  is  not  required  by  the  20th  section, 
as  it  is  not  there  mentioned.  But  the  term  '^  a  rent** 
means,  ex  vi  termini,  a  rent  under  a  demise  from  the  same 
landlord,  and  imports  one  single  undivided  rent.  Besides, 
in  the  S7th  section,  the  only  question  is  as  to  the  value'-^ 
not  the  rent— ^t  the  premises.  He  also  referred  to  Rex 
V.  Tonbridge{c). 

TiNDAL,  C.  J.— The  question  in  this  case  turns  upon 

(a)  1  A.  &  E.  ^6. 

(»)  See  B«r  ▼.  BMnMorth,  3  B.  &  C.  776. 

(«)  6  B.  «c  C.  88  }  S.  C.  9  D,  &  R.  128,  and  Me  EllioU  on  Reg.  133, 3d 
edit 
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1844.       the  proper  construction  to  be  put  upon  the  latter  part  of 

Gadsbt,      the  ^th  section  of  the  2  Will.  4,  c.  45.    That  section 

Barrow       P^®®>  ^^^  ^^6  ^^^^  t'°*®i  *  ^^^  "8^*  ^^  voting  in  three 

^^P*        different  instances.     The  one  now  under  consideration — 

the  third — depends  upon  the  following  words — "  or  who 

shall  occnpy  as  tenant  any  lands  or  tenements  for  which 

he  shall  be  bon&  fide  liable  to  a  yearly  rent  of  not  less  than 

50/."     I  think  the  plain  sense  of  these  words  is,  that  the 

party  should  be  liable  to  a  single  rent  of  not  less  than  502. 

If  a  liability  to  divers  rents  had  been  intended,  it  would 

have  been  as  easy  to  have  said  *'  a  yearly  rent  or  rents  of 

not  less  than  50/."  The  term  *'  rent"  does,  in  point  of  law, 

denote  a  redditus  for  one  demise. 

It  is  important  to  see  upon  whom  this  section  confers 
the  right  of  voting  in  the  two  other  cases.  In  the  first 
place,  the  right  is  given  to  any  person  who  is  entitled  as 
lessee  or  assignee  to  the  unexpired  residue  of  any  term 
originally  created  for  sixty  years  of  the  value  of  10/. 
Now  in  that  case  there  could  be  no  doubt  that  the  term 
could  not  be  made  up  of  distinct  and  different  terms  of 
smaller  value  than  10/. ;  nor  in  the  second  case  of  an  un- 
expired residue  of  any  term  originally  created  for  twenty 
years  of  the  value  of  50/.  In  both  these  instances,  the 
description  of  the  right  to  vote  is  clearly  in  respect  of  a 
single  term.  Then  comes  the  third  instance  now  under 
consideration.  And  there  seems  no  reason  why  the  legis- 
lature should  contemplate  a  tenure  under  different  land- 
lords in  this  instance,  when  in  the  two  previous  instances 
it  is  required  to  be  under  the  same  landlord.  Taking  the 
clause  alone,  I  think  the  party  must  show  that  he  is  liable 
to  a  single  rent.  And  it  appears  to  me  that  the  difference 
in  the  wording  in  the  27th  section  does  rather  support  the 
view  I  have  taken  of  the  meaning  of  the  20th.  In  the  27th 
section  no  mention  is  made  of  rent.  The  words  of  that 
section  are  ''  of  the  clear  yearly  value  of  not  less  than 
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10L\*'  and  the  word  ealtie  having  been  used,  it  may  have       1844. 
been  necessary  to  say  that,  where  a  house,  8cc.  is  joined       ^^^^^ 
with  land,  so  as  to  make  up  the  requisite  value,  they  must         ^pp- 
be  occupied,  if  as  tenant,  "  under  the  same  landlord."   But        1^7' 
the  term  in  the  20th  section  is  "  a  yearly  rent.*'    It  is  to 
be  observed  that  the  6  Vict  c.  18,  s.  73,  recites  the  clause 
of  the  20th  section  of  the  2  Will.  4,  c.  45,  now  under  con- 
sideration ;  and  I  think  it  may  fairly  be  supposed  that  if 
it  had  been  the  intention  of  the  legislature  to  alter  the  te- 
nancy in  any  respect,  it  would  have  been  mentioned.    That 
section  in  the  latter  act  does  provide  for  the  cases  of  suc- 
cessive occupation  and  the  joint  occupation  of  different 
tenants,  still  observing  the  singular  number  in  speaking  of 
the  rent.     I  am  of  opinion,  therefore,  that  the  present 
party  was  not  entitled  to  be  registered,  and  that  the  deci- 
sion of  the  revising  barrister  was  wrong. 

CoLTMAN,  J. — Looking  merely  at  the  words  of  the 
20th  section,  which  speaks  of  a  "  yearly  rent  of  not  less 
than  50/.,*'  I  think  if  a  party  occupies  two  set»  of  premises 
under  two  landlords — one  at  40/.  a- year,  and  the  other  at 
10/. — he  cannot  be  said  to  occupy  any  premises  at  a  rent 
of  50/.  Then,  is  there  anything  either  in  the  section  itself, 
or  the  rest  of  the  act,  to  show  that  an  occupation  under 
different  landlords  was  intended?  I  do  not  see  anything  of 
the  kind.  It  may  be  that  the  legislature  intended  that  a 
tenant  should  not  be  subject  to  the  conflicting  claims  of 
two  different  landlords,  and  did  not  wish  to  expose  him  to 
the  torture  of  uncertainty  as  to  which  of  them  he  owed 
allegiance.  In  the  27th  section  it  is  expressly  declared 
that  the  land  to  be  joined  to  a  building  must  be  held  under 
the  same  landlord ;  and  I  think  that  justifies  the  view  we 
are  taking  of  the  20th  section.  I  am  of  opinion  that  the 
respondent  is  not  entitled  to  vote. 

VOL.  I. — B.  A.  u 
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1844.  Maule,  J.*^I  also  am  of  opinion  that  Ihe  respondent  is 

Q^„^  not  entitled  to  votCt  as  not  being  a  person  occupying  lands 
^PP'  for  which  he  is  liable  to  a  yearly  rent  of  not  less  than  50/., 
Rup.  within  the  words  of  the  20th  section  of  the  9  Will.  % 
C.  45.  In  this  case  the  respondent  occupied  two  portions 
of  land,  for  one  of  which  he  was  liable  to  a  yearly  rent  of 
S5l.,  and  for  the  other  to  another  yearly  rent  of  SOL  If 
a  party  takes  land  at  50/.  a  year,  he  is  liable  to  pay  that 
rent  for  every  inch  of  the  land  so  taken.  It  appears  to 
me  that  the  words  of  the  20th  section  are  very  clear  in 
themselves,  and  we  must  presume  they  were  intended  to 
be  used  in  their  plain  sense.  It  is  to  be  remarked  that 
this  section  confers  the  right  of  voting  in  respect  of  the 
Uability  to  pay  rent  of  a  certain  amount ;  not  in  respect 
of  the  value  of  the  land  occupied,  or  of  the  payment  of 
the  rent.  And  this  is  very  peculiar.  Where  the  franchise 
is  conferred  in  respect  of  the  value  of  the  land  occupied, 
the  case  is  very  different;  the  right  intended  to  be  con- 
ferred in  that  case  would  be  in  respect  of  the  value  of 
several  itents,  unless  the  words  of  the  enactment  prevented 
such  a  construction. 

The  settlement  cases  that  have  been  cited  have  not 
much  bearing  upon  the  present  question.  The  statutes 
under  which  they  were  decided  were  passed  with  a  very 
different  scope.  I  quite  agree  that  the  vote  of  the  re«> 
spondent  was  improperly  allowed  by  the  revising  barrister. 

Erlb,  J.— ^I  am  of  the  same  opinion.  The  20th  section 
of  the  2  Will.  4,  c.  45,  gives  the  qualification  in  respect  of 
leasehold  property  in  three  instances :  Jirsi,  to  tenants  for 
sixty  years,  at  10/.  rent ;  secondly,  to  tenants  for  twenty 
years,  at  50/.  rent ;  and  thirdly,  to  tenants  from  year  to 
year,  at  a  yearly  rent  of  50/. ;  and  I  think  all  these  cases 
refer  to  one  tenancy  at  one  rent.  And  this  opinion  is 
fortified  by  a  reference  to  the  27th  section,  where  the 
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value  of  the  premises  is  mentioned,  which  may  in  some        1844. 
cases  be  made  up  of  different  holdings.  Gaosbt, 

With  respect  to  the  poor  law  statutes,  the  whole  tenor      3^'^''''* 
of  the  settlement  law  would  seem  to  show  that  the  legisla-        A«<p. 
ture  intended  one  tenement  to  confer  a  settlement.     But 
the  analogy  from  the  decisions  upon  these  statutes  is  not 
very  cogent  in  the  poesent  case. 

Decision  reversed. 


y 
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CASES  ON  APPEAL,  COIfMOM  PLBAS* 


BOROUGH  OF  TOTNES. 

Cuming Appellant. 

1844.  Toms        Respondent. 


KS:  CASE. 

UDdertheiooih  At  the  Court,  &c.  Francis  Brooking  Cuming,  of  Fore 

section  of  the  .       ,      t 

6  Vict.  c.  18,  Street,  in  the  list  of  voters  for  the  said  parish  of  Totnes, 
by  tfe  objector  ^"  ^^^^  ^^^^  borough,  objected  to  the  name  of  Francis 
»tam*wKJ  da*ii-  Soaker  being  retained  on  the  list  of  persons  entitled  to 
cate  of  notice  of  vote  in  the  election  of  members  for  the  said  borough. 

objection  i»  .  ...  -  .  - 

suffici«Dt,  A  paper  writing  hereunto  annexed,  purportmg  to  be 

liTOwaJ TOsied  ^  duplicate  of  the  notice  of  objections,  stamped  at  the 
by  an  agent  (a),  post-office,  on  the  Slst  day  of  August  last,  was  produced 
before  me.  The  said  paper  had  been  signed  by  the  said 
objector,  and  compared  by  him  with  the  original  notice, 
and  both  were  addressed  to  the  voter  at  his  place  of 
abode,  as  described  in  the  said  list,  and  both  were  deli- 
vered by  him  to  James  Bosson  Taylor,  his  clerk,  to  take 
to  the  post-office,  on  the  said  ^Ist  day  of  August. 

The  said  James  Bosson  Taylor  immediately  left  the 
office  of  the  said  objector,  taking  with  him  the  said  paper 
and  notice,  and  returned  within  the  space  of  a  quarter  of 
an  hour  with  the  said  paper  stamped  with  the  post-office 
stamp,  ''2 1st  Aug.  1844."  The  said  notice  would^  in 
the  ordinary  course  of  the  post,  have  been  delivered  at 
the  place  of  abode  as  described  in  the  said  list,  on  or  before 
the  ^5th  day  of  August  last.  James  Bosson  Taylor  being 
confined  by  illness,  was  unable  to  attend  before  me. 

It  was  objected  on  the  part  of  Francis  Coaker,  that  as 
such  alleged  duplicate  was  produced  by  the  objector  him- 
self, and  not  by  the  said  James  Bosson  Taylor,  as  the 

(a)  Vide  Jonn,  A  pp.,  and  Cuming,  Resp.  po$t,  p.  347i 
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party  who  posted  the  said  notice,  the  service  of  the  said  1844. 
notice  was  not  duly  proved,  and  I  being  of  that  opinion  Cumifo, 
retained  the  name  of  the  voter  on  the  list.   The  voter  did        ^^^^ 

Toms, 

not  prove  his  qualiBcation.  Rnp. 

(The  cases  of  eleven  other  parties  were  consolidated 
with  the  principal  case.) 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  mentioned  in  the  above  state- 
ment, the  name  of  the  said  Francis  Coaker  was  rightly 
retained  on  the  said  list  of  voters  for  the  said  borough  of 
Totnes.  If  the  Court  shall  be  of  that  opinion,  the  re- 
gister is  to  stand  without  amendment.  If  the  Court  be 
of  a  contrary  opinion,  then  the  register  is  to  be  amended 
by  expunging  therefrom  the  names  of  the  said  Francis 
Coaker,  &c.  (a). 

(Signed)        J.  L.  L.,  Revising  Barrister. 

Cockbum^  Q.  C,  for  the  appellant. — The  question  arises 
under  the  l(K)th  section  of  the  6  Vict  c.  18(6),  and  it  is, 
whether  the  production  of  the  stamped  duplicate  of  notice 
of  objection  before  the  barrister  must  necessarily  be  made 
by  the  very  party  by  whom  it  was  posted.  It  is  the  ob- 
vious intention  of  the  act,  that  the  party  who  sends  the 
objection  should  have  the  advantage  of  it ;  and  that  the 
production  of  the  stamped  duplicate  is  to  be  sufficient  evi- 
dence of  the  notice  having  been  duly  given.  [Tindaly 
C.  J. — It  appears  that  credit  is  given  to  the  stamp.]  An 
opposite  construction  would  give  rise  to  great  inconveni- 
ence. [Erle^  J. — The  terms  of  the  statute  appear  to  be 
merely  directory.] 

Kinglake,  Serjt-i  for  the  respondent,  was  then  called 
upon. — The  argument  upon  the  other  side  seems  to 
assume  that  the  mere  production  of  the  stamped  duplicate 


(a)  Vldt  tMU,  p.  281,  n.  (6).  (fr)  Ant;  p.  260,  n.  {b). 
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1844.  is  tbe  only  material  thing  to  be  considered.  But  the  place^ 
CuviNo,  '^^  ^^^  ^^y  ^"^  ^^^^  when  tbe  notice  is  posted,  are 
^^pp-  also  material  circumstances,  as  it  must  be  posted  so  as  to 
Rnp.  be  delivered  in  due  course  of  post,  and  pursuant  to  the 
regulations  as  to  registration,  &c.  to  be  made  by  the  post- 
master-general. [Tindal,  C.  J. — That  would  be  matter 
of  evidence.]  But  it  could  not  be  ascertained  without 
the  attendance  of  the  party  who  actually  posted  the  notice. 
[Tindaly  C.  J. — The  post-office  stamp  bears  a  date,  and 
would  show  the  time  when  the  notice  was  posted.]  The 
provisions  of  this  section  are  a  substitute  for  the  previous 
service  of  a  notice  of  objection,  by  leaving  it  at  the  place 
of  abode  of  the  party  objected  to  (a).  In  that  case,  in 
order  to  admit  secondary  evidence  of  the  contents  of  that 
notice,  it  would  have  been  necessary  to  give  the  party  ob- 
jected to  notice  to  produce  the  original  notice  of  objection, 
and  upon  his  omitting  to  do  so,  it  would  then  have  been 
requisite  to  call  the  identical  party  who  served  the  origi- 
nal notice  to  prove  such  service.  The  100th  section  of 
the  Registration  Act  was  intended  to  get  rid  of  part 
of  that  difficulty,  by  substituting  another  method  of 
service,  but  the  party  who  has  effected  that  service 
must  still  be  called  to  prove  it.  Assuming  that  the  post- 
pffice  stamp  does  satisfactorily  show  the  time  when  the 
notice  was  posted,  still,  as  this  is  a  statutable  notice,  it  is  to 
be  construed  strictly.  The  words  of  the  section  are  ex- 
press, that ''  the  production  by  the  party  who  posted  such 
notice  shall  be  evidence,''  &c.  And  it  is  clear  that  it  was 
intended  the  objector  himself  should  be  the  party  to  post 
the  notice.  [Erie,  J. — That  objection  is  not  raised  by 
the  case.]  It  is  involved  in  the  other  point.  [Tindal,  C.  J. 
^-If  the  objection  were  a  valid  one,  no  person  who  was 

(a)  See  2  Win.  4,  c.  45,  ss.  39.  47;  6  Vict.  c.  18,  u.  7, 17.    See  ilso  p. 
349,  n.  (a),  injru. 
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confined  to  his  bouse  by  temporary  illness  could  make  an  1844. 
objection.]  He  might  adopt  the  other  mode  of  service,  cumiho 
by  leaving  the  notice  at  the  place  of  abode  of  the  party  ^i^P' 
objected  to ;  and  that  he  might  do  by  an  agent.  The  Bnpl 
words  of  the  17th  secticm  are,  that  the  *'  person  so  ob- 
jecting shall  give  or  cau$e  to  be  left  at  the  place  of  abode/* 
&C. :  in  sect.  7,  which  relates  to  the  notices  of  objection 
in  counties,  it  is  said  that  the  objector  shall  ^*  give  or 
cctuse  to  be  given  to  the  person  objected  to,  or  leave  or 
cause  to  be  left  at  his  place  of  abode,  a  notice,"  &c. ;  in 
sect.  3,  it  is  said  that  the  clerk  of  the  peace  shall  "  cauie 
to  be  delivered"  his  precept  to  the  overseers;  in  like 
manner  by  sect.  10  the  town  clerk  is  to  ''  ctmse  to  be  de- 
livered" his  precept  to  the  overseers :  in  sects.  47  and  48 
there  is  a  distinction  between  the  '*  transmission*'  and  the 
'*  delivery*'  of  the  revised  lists  by  the  barrister  to  the 
clerks  of  the  peace  in  counties  and  town  clerks  in  bo- 
roughs; but  the  language  of  the  100th  section  is  precise^ 
that  **  whenever  any  party  shall  be  desirous  of  sending 
any  such  notice  by  the  post,  he  shall  deliver  the  same,  &Cf 
to  the  postmaster."  This  shows  that  the  delivery  should 
be  by  die  hand  of  the  objector  himself* 

TiMDAL,  C.  J. — I  can  see  no  reason  why  the  general 
maxim  of  almost  universal  application  —  qui  facit  per 
alium  facit  per  se — should  not  apply  in  this  case;  nor 
can  I  perceive  any  inconvenience  that  would  result  from 
so  applying  it.  The  whole  faith  and  credit  is  attached  to 
the  stamp,  when  the  duplicate  is  produced  by  the  party 
who  posted  the  notice.  The  party  who  posts  may  be 
either  the  principal  himself,  or  an  agent  for  him;  and 
ao,  I  think,  the  party  who  produces  the  duplicate  may 
either  be  the  agent  who  actually  posted  the  notice,  or  the 
principal  on  whose  behalf  be  posted  it.    This  construo- 
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1844.        tion  appears  to  be  consistent  with  reason  and  the  com- 
Q^^^^^       mon  sense  of  the  clause. 

App. 

Retpl  C0LTMAN9   J. —  On  the  former  discussion  upon  the 

meaning  of  this  section  (a),  whether  a  delivery  at  the  post- 
office  to  the  managing  clerk  of  the  postmaster  was  suffi- 
cient, the  question  was  open  to  some  difficulty ;  but  the 
Court  ultimately  held  that  the  delivery  was  sufficient. 
That  decision  is  an  ample  authority  for  the  opinion  we 
now  come  to :  no  inconvenience  having  been  suggested  in 
the  course  pursued  in  this  instance,  or  any  satisfactory 
reason  having  been  given  why  the  objector  should  him- 
self deliver  the  notice  at  the  post-office,  or  why  he  should 
not  produce  the  duplicate  before  the  revising  barrister. 

Maule,  J. — It  would  require  very  strong  words  in  the 
act,  or  that  manifest  inconvenience  would  follow  from  a 
different  course,  in  order  to  show  that  the  delivery  of  the 
notice  at  the  post-office  must  be  made  personally  by  the 
objecting  party.  But  there  is  nothing  in  the  words  of 
the  act  or  in  any  suggested  inconvenience  to  require 
the  Court  to  come  to  such  an  opinion.  It  would  not  be 
in  conformity  with  our  former  decision ;  and  it  would  lead 
to  a  very  inconvenient  rule.  The  object  of  the  section  is 
that  the  production  of  the  stamped  duplicate  shall  be 
sufficient. 

Erle,  J. — I  am  of  the  same  opinion.  The  statute 
says  that  the  party  objecting  *'  shall  deliver"  the  notice 
of  objection  to  the  postmaster.  I  think  that  is  suffi- 
ciently complied  with  if  it  is  delivered  by  an  agent.  Then 
it  is  further  said,  that  "  the  production  by  the  party  who 
posted  such  notice  of  a  stamped  duplicate  shall  be  evi- 
dence of  the  notice  having  been  given ;"  and  I  think  it 

(a)  See  Cooper,  App.,  and  Coata,  Resp.  unU,  p.  229. 
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equally  aufficient  if  the  objector  himself  produces  the  1844. 

duplicate,  upon  the  principle — qui  facit  per  alium  facit  cvitnto 

per  se — though  the  notice  was  posted  by  an  agent.    The  ^pp- 

words  "  caused  to  be  delivered,"  &c.  are  introduced  in  Rup. 
other  parts  of  the  act  merely  for  greater  caution. 

Decision  reversed. 


BOROUGH  OF  WAKEFIELD. 

Nettleton Appellant. 

BuRRELL  .•••••...    Respondent.  Tunday, 

K  INGLAKEf  Serjt.  applied  for  permission  to  enter  the  a  revising  bar* 
appeal  in  this  case  (a).  l"*"*?'"*"*  * 

^'^  ^   '  ctie  for  an  mp- 

It  appeared  from  the  affidavit  upon  which  he  moved,  peal,  which  was 

1  1^1  ..  nil.  t*  i»«      drawn  up  and 

that  at  the  last  revision  of  the  lists  of  voters  for  the  settled  by  both 
borough  of  Wakefield,  the  appellant  had  objected  to  C^^rel!''' 
the  name  of  the  respondent  (among  others)  being  re-  P*^^'  J* V^ 
tained  upon  the  list ;  but  the  revising  barrister  disal-  autement,  bat 
lowed  the  objection,  and  the  names  were  retained.     Due  formd  aheraT^ 
notice  of  an  intention  to  appeal  was  given  to  the  bar-  ^,IJJJjd\lJ^'^L 
rister,  and  he  consented  to  grant  a  case  for  the  opinion  parties.  The 
of  thb  Court,  and  desired  the  parties  on  both  sides  to  made  accord- 
prepare  a  statement  of  the  facts  for  him  to  examine  and  ^^^^ 

settle.    A  statement  of  facts  was  accordingly,  the  same  [nrn«dtothe 

®  ^ '  hamster,  bat  he 

day,  agreed  upon,  drawn  up,  and  signed  by  the  appellant  died  without 

and  respondent;  it  was  handed  to  the  barrister,  who  ex-  it^Heidfuiat 

pressed  his  approval  of  the  stetement,  but  returned  it  to  *JJJ2^*iS*** 

the  parties,  with  a  recommendation  that  they  should  make  ^  '^  ^w  not 

some  formal  alterations.    The   parties   accordingly  re- shown  that  the 

modelled   the  case  in  the  form  suggested,  and  the  ap-  pro^^of  ^ 

statement  as 
(a)  The  learned  serjt.  had  made  a  similar  application  within  the  first  fonr  ^0*11/  drawn 
days  of  the  term,  bat  the  Conrt  were  of  opinion  that  his  aflMavit  was  not  suffi-  ^P* 
caent,  and  he  obtained  leate  to  renew  the  application  on  an  amended  affidavit. 
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1844.       pellant  having  subscribed  the  declaration  required  by 

'^SvrrhWTw     •^**  *^  ^^  *^®  ^  ^*^^"  ^*  ^*»  *®°^  *^  ^^  ^^^  barrister.    He 
App.         died  shortly  afterwards,  and  the  statement  of  the  case  was 
jR«gp.        round  in  this  state,  and  without  his  signature,  among  hu 
papers  after  his  death. 

The  learned  serjt.  urged  that  the  provisions  of  the 
4Sd  sect,  of  the  6  Vict.  c.  18,  were  merely  directory ;  and 
that  as  the  affidavit  sufficiently  showed  that  the  barrister 
approved  the  substantial  statement  of  the  facts,  and  only 
required  a  formal  alteration,  the  absence  of  his  signature 
was  immaterial. 

Channell,  Serjt.  contra  was  stopped  by  the  €k>urt. 

TiNDALL,  C.  J. — The  first  step  necessary  to  support  this 
application  is  not  made  out ;  for  it  is  not  clear  that  the 
barrister  had  approved  of  the  case  as  finally  settled  by 
tfie  parties.  Even  supposing  that  his  signature  were  not 
absolutely  necessary,  his  approbation  of  the  case  certainly 
was.  The  presumption  rather  is,  that  he  did  not  approve 
of  the  statement,  or  at  least,  that  he  entertained  some 
doubt  concerning  it.  He  may  have  intended  to  make 
some  alteration  in  it  before  signing  it,  otherwise  be  would 
probably  have  signed  it  at  once*  The  matter  was  still  in 
fieri,  the  statement  not  having  been  finally  settled  by  the 
revising  barrister,  and  the  case  therefore  is  not  within  oar 
jurisdiction. 

The  other  judges  concurring,  the  learned  Serjeant 

Took  nothing. 


MICHAELMAS  TERM,  YIII  VICT. 


299 


COUNTY  OF  NORTHAMPTON,   NORTHERN 
DIVISION. 


Davis    .     .    . 

Waddington 


Appellant* 
Respondent. 


CASE. 
At  the  court,  &c.    Thomas  Waddington  duly  objected 
to  the  name  of  Thomas  Davis,  which  appeared  on  the  list 
of  claimants  for  the  said  parish  of  Rothwell  as  follows : 


Davis,  Thomas           Rothwell 

Freehold  houses 

EmoluraeDts  arising  4Mit 

und    gardens. 

of  frttholJ  Tiouses  and 

as     Principal 

landfi  belonging  10  Je- 

of  Jesos  Ho«- 

Bus    Hospiui,    Roth- 

pUal* 

iwell,  ia  the  occiipi- 
tioti    of    himself    and 
RobcTt    HafTord    and 
Others* 

He  also  objected  to  the  name  of  Robert  Barbridge, 
which  appeared  on  the  same  list  as  follows : 


Barbridge,  Robert 

Rothwell 

Freehold     ap- 

Emoluments arising  out 

pointment    as 
lomate  of  Je- 

of  freehold  houses  and 

lands  belonging  to  Je- 

sus Hospital. 

sus    Hospital,    Roth- 
well, in  the  occupa- 
tion of  himself,  Robert 
Hafford  and  otbeis. 

Thur$day, 
Nov.21. 

By  letters  pa- 
tent, 38  Ehz. 
the  trustees  of 
an  alms-house 
were  empower- 
ed to  appoint 
and  remove 
twenty-four 
poor  men  as  of- 
ten as  to  them  it 
should  seem  fit : 
Held,  that  the 
appointees  un- 
der this  power 
did  not  take  an 
estate  for  life, 
their  removal 
being  at  the 
discretion  of  the 
trustees,  and 
therefore  that 
they  could  not 
vote  for  the 
county  (a). 


He  also  objected  to  twenty-three  other  names  appear- 
ing on  the  said  list,  whose  qualifications  were  described  in 
like  manner. 

It  appeared  that  one  Owen  Ragsdale,  deceased,  left  his 
estate  for  founding  an  hospital  at  Rothwell  to  five  trus- 
teesy  who  were  incorporated  by  the  name  of  the  Gover- 
nors of  Jesus  Hospital,  Rothwell,  by  letters  patent  bear- 
ing date  the  thirty-eighth  year  of  Elizabeth. 

That  the  governors  receive  the  rents  of  the  estate,  and 
pay  to  the  principal  and  inmates  of  the  hospital  as  fol- 
(a)  See  the  next  case. 
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1844.  lows: — to  the  principal,  S5/.  per  annum,  and  to  each  in- 
P^yj^  mate  6s.  per  week.  There  are  now  twenty-six  inmates, 
Jpp.  two  having  been  added  to  the  original  number  of  twenty- 
Rnp.     '  four  by  recommendation  of  the  charity  commissioners. 

That  in  accordance  with  the  bye-laws  made  by  the 
original  governors  and  now  in  force,  the  principal  is  elected 
by  the  majority  of  the  governors,  and  the  inmates  by 
such  governors  in  rotation.  The  appointments  are  in 
writing,  and  generally  in  the  following  form — 

**  To ,  Principal  of  Jesus  Hospital  in  Rothwell,  in 

the  county  of  Northampton. 

'*  Whereas  ,  a  poor  man,  late  of  your  said  hos- 
pital, is  dead,  you,  the  said  principal,  are  hereby  to 

admit ,  in  the  hundred  of ,  in  the  said  county, 

into  your  said  hospital,  in  the  room  and  place  of  the  said 

,  deceased,  it  being  my  turn  as  one  of  the  governors 

thereof  to  appoint  a  poor  man  to  be  placed  in  the  said 
hospital  upon  a  vacancy ;  and  for  so  doing,  this  shall  be 
to  you  a  sufficient  warrant. 

"  Given  under  my  hand  and  seal  this day  of 

18-." 

No  instance  is  recorded  of  any  principal  or  inmate 
having  been  expelled  the  hospital. 

The  principal  has  a  house  and  garden  within  the  hos- 
pital, and  each  inmate  on  his  appointment  is  provided 
with  a  room  and  piece  of  ground  for  his  own  separate  use, 
of  the  value  of  more  than  forty  shillings  per  annum,  which 
is  generally  the  room  and  garden  of  the  person  whose 
death  gave  occasion  for  his  appointment,  but  the  principal 
exercises  a  discretion  as  to  the  room  which  the  new 
comer  is  to  use. 

There  are  also  four  halls  in  common  to  the  inmates. 

The  charter  of  incorporation  sets  forth  the  power  of 
the  governors  then  being  and  their  successors,  and  a 
majority  of  them  *'  to  elect,  nominate  and  assign,  appoint. 
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license,  depriye,  expel  and  remove  the  said  principal  and        1844. 
twenty- four  poor  and  infirm  men  in  the  said  hospital,        Datm, 
called    Jesus   Hospital  in  Rotbwell,  in  the  county  of  yf^^^^^^^ 
Northampton,  from  time  to  time  to  be  placed  there  for        ^(p« 
the  time  being,  or  either  of  them,  so  often  as  it  shall  seem 
to  be  convenient  to  them  or  the   greater  number  of 
them|*  (a),  (toties  quoties  sibi  aut  eorum  numero  majori 
conveniens  fore  videbitur). 

The  said  charter  further  declares,  that  the  '*  governors 
shall  be  able  to  make  fit  and  wholesome  statutes  and 
ordinances  in  writing  concerning  and  touching  the  nomi- 
nation, election,  order,  government,  punishment,  expulsion, 
amotion  and  direction  of  the  said  principal  and  twenty- 
four  poor  and  infirm  men,  and  every  of  them  ;  and  con- 
cerning and  touching  the  stipends  and  salaries  of  the 
same  principal  and  twenty-four  poor  and  infirm  men,  and 
every  of  them ;  and  concerning  and  touching  the  order 
and  government,  demising,  leasing,  disposition,  recovery, 
and  defence  and  preservation  of  the  manors,  messuages, 
lands,  tenements  and  hereditaments,  goods  and  chattels 
of  the  aforesaid  hospital/' 

It  then  gives  the  same  powers  to  the  successors  of  the 
said  governors,  and  declares  that  such  statutes  and  ordi- 
nances shall  not  be  repugnant,  contrary  or  derogatory  to 
the  laws,  statutes,  rights  or  customs  of  the  kingdom  of 
England. 

In  pursuance  of  the  powers  granted  by  the  charter,  the 
original  governors  made  bye-laws  or  statutes  for  the  elec- 
tion, government  and  removal  of  the  principal  and  poor  men 
in  the  hospital ;  by  which  it  is  ordained  that  no  principal 
or  poor  man  shall  be  eligible  to  be  admitted  unless  he  be 

(a)  Perhaps  the  more  correct  traoslation  would  btve  been  "  to  often  at  it 
shall  seem  to  them,  or  the  greater  number  of  them,  to  be  convenient;"  i.  e.  fit^ 
ting,  proper.  The  diflerent  location  of  these  words  would  at  first  seem  imma- 
tnial,  but  see  the  remarks  of  CcUman,  J.  infra,  p.  306. 
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1844*.  forty  years  of  age  at  the  least,  and  be  unmarried,  nor 
D^^,j^  shall  they,  being  admitted,  continue  in  the  said  hospital 
^PP'  unless  they  continue  to  be  unmarried.  The  said  statutes 
£«9«  also  ordain  "  that  when  any  of  the  poor  or  sick  men  shall 
die,  resign,  give  over  his  place,  or  for  any  offence  or  other 
lawful  and  reasonable  cause  be  removed,  the  principal 
shall  give  notice  to  the  governor  (whose  turn  it  is  to 
nominate  a  poor  man)  of  the  same."  The  statutes  relat*- 
ing  to  the  removal  of  the  poor  men  order  that  every  poor 
man  dwelling  in  the  hospital  shall  work  at  any  trade 
according  to  his  strength,  that  is  not  noisy  or  noisome, 
and  by  no  means  give  himself  to  "  idleness,  drunken*- 
ness,  vagrant  Ufe  or  begging;  and  the  principal  shall 
inquire  and  report  to  the  governors  which  of  the  said 
poor  or  sick  men  shall  be  idle,  and  which  shall  resort 
to  the  ale-house  or  place  of  great  disorder,  to  the  intent 
that  all  the  said  governors,  or  such  governors  which  with 
the  most  part  of  the  assistants  (the  assistants  are  elected 
by  a  majority  of  the  governors,  and  have  no  voice  in  ap- 
pointing the  poor,  the  governors  elect  a  governor  on 
death  or  resignation  from  the  assistants,)  shall  assemble 
at  the  said  house  at  some  convenient  time  by  any  of  the 
governors  appointed  therefore,  after  reasonable  notice  of 
that  time  given  to  all  the  rest  of  the  governors  and  assist- 
ants for  the  time  being,  to  examine  the  case,  may  instantly 
inflict  such  punishment  upon  the  offenders  by  abatement 
of  their  wages,  expulsion  or  otherwise,  as  they  shall  think 
that  the  offence  shall  deserve.'' 

It  was  objected  on  the  behalf  of  the  said  Thomas 
Waddington,  that  the  claimants  above  mentioned  had  no 
estate  which  entitled  them  to  have  their  names  respec- 
tively retained  upon  the  list  of  voters  for  the  said  parish 
of  Rothwell,  inasmuch  as  the  power  of  amotion  by  the 
governors  contained  in  the  charter  of  incorporation,  and 
which  was  not  exhausted  or  Umited  by  the  subsequent 


MICHAELMAS  TfiRtf^  VIII  VICT.  SOS 

bye-lawSy  prevented  them  respectively  from  acquiring  any  1844. 

estate  of  freehold  by  virtue  of  their  appointment.  ^^^ 

I  decided  in  favour  of  the  objectioui  and  expunged  the  •^f^ 

names  from  the  list.  lutp. 

The  cases  were  consolidated. 

(Signed,)  J.  M.  Revising  Barrister. 

MaunseU  for  the  appellant. — ^The  appointment  of  the 
inmates  of  the  hospital  will  be  presumed  to  be  for  life* 
defeasible  on  certain  conditions,  and  they  therefore  were 
tenants  for  life,  and  as  such  entitled  to  vote.  It  is  true, 
that  by  the  charter  of  Elizabeth  the  governors  have  the 
power  of  removing  the  inmates  ^  as  often  as  it  shall  seem 
to  be  convenient  to  them" — but  the  word  cotwemeiU  had 
not  the  same  meaning  at  that  time  as  it  has  now.  It  now 
means  commodious.  In  Ainsworth's  Dictionary  convenu 
ens  is  translated  ''  meet,  suitable,  agreeable."  This  is  not 
like  an  appointment  durante  bene  placito.  The  bye-laws 
of  the  hospital  may  be  taken  as  a  contemporaneous  expo- 
sition of  the  charter,  and  contemporanea  expositio  fortis- 
aima  est.  Even  the  words  of  a  grant  from  the  crown 
have  been  extended  beyond  their  natural  import  by  con- 
temporaneous exposition  and  constant  usage ;  The  Mayor 
of  London  v.  Long  {a).  Contemporaneous  documents 
were  resorted  to,  to  ascertain  the  meaning  and  effect  of  a 
charter,  in  The  Governors  of  Luton  School  v.  Scarlett  (b). 
A  similar  rule  was  acted  upon  in  The  Mayor  of  Hull  v. 
Homer  {c),  and  Rex  v.  Varlo(d),  la  Blankley  v.  Win- 
Stanley  {e)  BuUer^  J.  sdd — '*  Then  with  regard  to  the 
usage ;  usage  consbtent  with  the  meaning  of  the  charter 
has  prevailed  for  one  hundred  and  ninety  years  past. 
And  if  the  words  of  the  charter  were  more  disputable 

(a)  1  Camp.  22.  (d)  Id.  248. 

(t)  2  Y.  &  J.  330.  («)  3  T.  R.  279. 

(c)  I  Cowp.  102. 
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1844.  than  they  are,  I  think  that  ought  to  govern  this  case'*  (a). 
Davis,  ^^^  present  appointments  are  the  same  as  if  they  were 
Waddi^oton  ^"™8  S^^  behaviour ;  and  in  Cruise's  Dig.  tit.  Offices, 
it  is  said  (6),  ''  If  an  office  be  granted  to  a  person  quam- 
diu  se  bene  gesserit,  the  grantee  has  an  estate  for  life. 
For  as  nothing  but  misconduct  can  determine  his  interest, 
no  one  can  prefix  a  shorter  time  than  his  life ;  since  it 
must  be  by  his  own  act,  which  the  law  will  not  presume,  that 
his  estate  can  determine.''  The  charter  in  this  case  gives 
the  governors  the  power  to  appoint  the  inmates,  and  the 
usage  shows  that  they  have  exercised  this  power  by 
making  general  appointments.  The  corporation  must  be 
considered  as  trustees  for  the  inmates,  who  are  in  the 
situation  of  masters  of  a  school  or  dissenting  ministers 
appointed  by  trustees.  By  the  74th  sect,  of  the  6  Vict, 
c.  18,  no  trustee  is  to  have  a  right  to  vote. 

BylcM^  Serjt.  for  the  respondent. — In  the  first  place 
this  is  not  a  claim  for  a  right  to  vote  in  respect  of  the 
occupation  of  any  particular  room  in,  or  portion  of,  the 
hospital.  It  is  not  necessary  to  inquire  whether  if  these 
parties  have  a  tenancy,  it  would  constitute  a  freehold  with- 
in the  statutes  of  Hen.  6  (e) ;  it  is  enough  to  say  that  they 
have  not  a  tenancy  for  life.  The  legal  fee  simple  of  the 
estate  is  vested  in  a  corporation  aggregate,  of  which  these 
parties  are  members.  And  they  are  not  in  the  situation  of 
parties  holding  an  office  for  life,  for  they  are  removable  by 
the  governors  whenever  it  shall  seem  convenient  to  them 
— they  hold  their  office  therefore  only  during  pleasure,  or 
durante  bene  placito,  in  the  same  manner  as  the  judges 
held  their  offices  before  the  Revolution  (cf).  It  appears 
from  the  rules  of  the  hospital  that  the  inmates  may  be 
removed  for  such  causes  as  idleness  or  marriage,  in  which 
last  case  the  removal  could  not  certainly  be  considered  as 
caused  by  misbehaviour. 

(a)  P.  286  (c)  8  Hen.  6.  c.  7,  aod  10  Heo.  6,  c  2. 

(6)  Tit.  xzv.  $  27.  (d)  See  13  WUl.  3,  c.  2. 
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MaunseU  in  reply. — The  rule  is  well  laid  down  as  col*  1844, 
lected  from  various  authorities  in  a  note  to  Wynne  v.  Davu, 
Wynne  (a)  as  follows ; — "  Any  interest  in  land  of  uncertain  ^^p^ihoton 
duration  (though  not  expressed  to  be  for  life)  determin-  i^ 
able  by  matter  subsequent,  which  (per  Brooke ,  J.  M.  14 
H.  8y  fo.  13,  a)  is  the  subject  of  human  agency,  as  where 
it  is  determinable  at  the  will  of  a  stranger,  constitutes  a 
freehold  for  life."  In  Co.  Litt.  42  a,  it  is  said,  ''  If  one 
grant  lands  or  tenements,  reversions,  remainders,  rents, 
advowsons,  commons  or  the  like,  and  express  or  limit  no 
estate,  the  lessee  or  grantee  (due  ceremonies  requisite  by 
law  being  performed)  hath  an  estate  for  life."  The  parties 
here  certainly  have  each  a  tenement :  the  case  finds  that 
each  inmate  has  a  house  and  garden  to  himself.  [Byles, 
Serjt. — The  claim  is  not  in  respect  of  them,  but  of  the 
emoluments.]  The  whole  question  is,  whether  they  have 
an  interest  for  life  to  the  extent  of  40«.  a  year.  They 
clearly  have  vested  rights,  which  cannot  be  lightly  dis- 
turbed. In  Wilkinson  v.  Malin{b)  it  was  held  that  a 
schoolmaster,  elected  by  a  majority  of  the  trustees  of  a 
public  charity  at  a  meeting  of  the  body,  cannot  be  dis- 
missed except  at  a  similar  meeting. 

TiNDAL,  C.  J.— It  appears  to  me  that  the  parties  upon 
whose  behalf  the  present  appeal  has  been  prosecuted  did 
not  take  a  freehold  estate.  The  letters  patent  of  incor- 
poration contain  a  power  to  the  trustees  to  nominate 
whom  they  think  proper,  and  also  a  power  to  remove 
them,  which  is  expressed  in  the  most  general  terms — '*  so 
often  as  it  shall  seem  to  be  convenient  to  them  or  the 
greater  number  of  them.''  I  can  scarcely  conceive  terms 
more  general  or  importing  a  wider  exercise  of  discretion. 
I  do  not  dissent  from  the  proposition,  as  a  general  one, 
that  the  bye-laws  of  the  corporation  may  be  taken  as  an 

(a)  2  M.  &  G.  19.  (6)  2  Tyr.  544 ;  2  C.  &  J.  636. 

VOL.  I. — B.  A.  X 
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1844.       exposition  of  the  charter  or  letters  patent.    But  the  bye- 
Davm,       1*^^  ^  ^^^8  case  also  give  the  power  to  remove  in  very 
WADofNOTON    8®'*®'^*'  terms  ;  they  speak  of  the  inmates  being  removed 
J8«*P«        "  for  any  offence  or  other  lawful  or  reasonable  cause." 
Now  it  is  easy  to  conceive  a  reasonable  cause  for  removal 
without  any  offence  having  been  committed  by  the  party, 
as  in  the  case  of  his  becoming  suddenly  rich ;  and  other 
causes  might  readily  be  suggested.     I  am   of  opinion 
therefore  that  these  parties  did  not  take  a  freehold  estkte, 
and  that  the  decision  of  the  revising  barrister  was  cor- 
rect. 

CoLTMAN,  J. — If  the  terms  of  the  charter  had  been 
different — if  it  had  simply  said,  that  the  parties  might  be 
removed  "  as  often  as  convenient" — it  might  have  been 
open  to  Mr.  MaunseW 9  argumeni;  but  the  words  are  so 
**  often  as  it  shall  seem  to  be  convenient  to  them  {a)." 
This  gives  the  trustees  a  discretion  to  remove. 

Maulb,  J. — The  question  whether  these  parties  take 
an  estate  for  life  in  the  property  belonging  to  the  trustees 
depends  upon  the  nature  of  their  appointment  by  the 
governors.  The  power  of  appointment  is  limited  by  the 
clause  in  the  charter,  which  has  been  referred  to.  The 
term  conveniens  meant  in  the  time  of  Queen  Elizabeth 
the  same  as  it  meant  in  the  time  of  Augustus  Ceesar,  or  as 
it  means  in  the  time  of  Queen  Victoria.  The  sentence 
means  that  the  governors  may  remove  a  party  as  often  as 
seems  fit  to  them.  An  appointment  of  this  kind  never 
confers  a  vested  right  upon  a  party  ;  but  he  is  subject  to 
removal  at  the  arbitrary  discretion  of  those  who  appointed 
him.  And  that  this  is  the  meaning  of  this  charter  is 
evident  from  the  bye-laws ;  otherwise  it  need  not  have 
been  mentioned  that  the  parties  must  continue  unmar- 

(a)  Vide  tupra,  p.  301,  n. 
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ried.  This  is  not  like  cases  wbere  there  are  effectual  1844. 
words  giving  an  estate,  with  a  clause  of  forfeiture.  Here  ^I^is 
the  charter  limits  the  estate  in  effect  to  the  thinking  fit  of  ,„   ^pP' 

°  Waddinoton, 

the  governors.  Retp, 

Erle,  J. — Without  discussing  the  question  whether 
the  property  was  sufficient  to  confer  a  right  of  voting,  I 
think  the  revising  barrister  was  right  in  his  decision.  A 
power  is  given  to  the  governors  to  appoint  inmates  of  the 
hospital  for  so  long  as  the  governors  think  fit.  The  ap- 
pointments in  question  must  be  taken  to  have  been  made 
subject  to  those  terms.  This  is  not  therefore  an  estate 
for  life  defeasiUe  upon  a  particular  event.  The  bye-laws 
of  the  corporation  do  not  and  could  not  restrain  the 
powers  of  the  trustees.  They  only  point  out  certain  in- 
stances in  which  the  discretion  of  the  trustees  is  to  be 
exercised. 

Decision  affirmed. 


x2 


SOS  CASES  ON  APPKAL,  COMMOM  PLEAS. 


COUNTY  OF  NORTHAMPTON, 
NORTHERN  DIVISION. 

Simpson Ajppellant. 

Wilkinson Respondent. 


1844. 


THkiirfdav* 
i^ovrmfttr  21.  CASE. 

Before  the  suL  At  a  Courts  &C.9  John  Dauntecy  Simpson,  of  Peterbo- 
^^tlu  c'l^'id  rough,  in  the  aaid  county,  on  the  regbter  of  voters  for  the 
only  be  fonnded  gaid  Northern  Division,  for  the  parish  of  Castor,  duly 

by  royal  hoence  . 

or  letien  objected  to  the  name  of  Henry  AUen  being  retamed  on 

Mt*they  might  *  the  register  of  voters  for  the  said  Northern  EHvision  of  the 

In  '"^7^®'**®***  county  of  Northampton ;  the  name  and  description  of  the 

(39  £liz.)»  bat   said  Henry  Allen,  on  the  said  register  for  the  said  North- 
before  the  tes-  Tk-  •  •  r  11 
sion  of  perlia.    em  Division,  IS  as  follows : 

meet,  B.  foand-  Henry  AUen  I  Lord  Barghley'e  I  Freehold  Tenement  |  Heniy  Alleo 
ed  a  hospital  for  Hospiul.  St.  Martin'i,  or  Room  occupier 

certain  bedet.  iamfoid  Baron 

men,  and  made 

certain  "  ordi-        He  also  duly  objected  to  the  names  of  twelve  other 

nancei"  for  their  ,  i.y       .  i       i.  i. 

regulation,  in  persons,  whose  qualifications  on  the  list  of  voters  were 
feofes'"of  the    described  in  like  manner,  and  depended  upon  the  same 

hotpiul  were       facts, 
spoken  of.    The 

bedesmen  are  in      Henry  Allen  was  appointed  by  the  Marquis  of  Exeter 
dufiog  good       to  be  one  of  the  bedesmen  of  the  hospital  hereinafter 
**Heid"that      described,  in  the  room  of  William  Benson,  deceased. 
the  revising;  bar-      The  following  is  a  copy  of  the  appointment,   duly 
fied  in  presum-    Stamped  : — 

hMpul^i  was  "  ^  >^  "^"o^n  ^bat  I»  the  Most  Honourable  Brownlow, 

founded  either  Marquis  and  Earl  of  Exeter  and  Baron  of  Burghley, 
letters  patent,  have  nominated  and  appointed,  and  by  these  presents 
that  the  bedes-  do  nominate  and  appoint,  Henry  Allen,  of  Stamford,  in 
J^*!St^bfe"iate,  *^  county  of  Lincoln,  to  be  one  of  the  brethren  of  the 

and  were  enti-  hospital  of  St.  Martin's,  Stamford  Baron,  in  the  county  of 
tied  to  Tote  for  ^  j 

the  county  (a).    Northampton,  in  the  room  and  place  of  William  Benson, 

The  Court 
will  not  allow  an  objection  to  be  insisted  upon  which  is  not  raised  by  the  case  submitted  by  the 
bariitter. 

(fl)  See  the  last  case. 


MICHAELMAS  TERM,  VIII  VICT.  S09 

lately  deceased.     And  I  do  hereby  require  and  direct        1844. 
that  the  said  Henry  Allen  be  accordingly  admitted  into  the      Simpsok 
brotherhood  of  the  said  hospital,  and  have,  receive  and         ^pp* 
enjoy  all  the  benefits,  profits  and  advantages  which,  as         iu»p. 
one  of  the  brethren  thereof,  he  ought  to  have  and  enjoy. 
Given  under  my  hand  this  2Snd  day  of  May,  1834. — 

(Signed)  Exeter." 
In  the  parish  of  St.  Martin's,  Stamford  Baron,  is  a 
freehold  building  called  by  the  name  of  '^  Burleigh  Hos- 
pital/* or  occasionally  **  St  Martin's  Hospital,"  which  is 
divided  into  several  rooms,  each  of  which  is  respec- 
tively inhabited  by  a  bedesman,  appointed  under  the 
rules  hereinafter  mentioned,  and  by  which  the  hospital  is 
governed.  Each  bedesman  keeps  the  key  of  his  room* 
and  the  successor  of  each  deceased  bedesman  occupies 
the  same  room  as  did  his  predecessor.  These  rooms  are 
on  the  ground  floor.  The  upper  story  of  the  building 
extends  over  all  the  said  rooms,  and  is  let  as  a  granary  by 
the  warden  and  bedesmen  at  an  entire  rent,  which  they 
divide  amongst  themselves  equally.  Each  room  occupied 
is  of  the  annual  value  of  4/.,  independently  of  the  rent 
received  for  the  granary.  The  hospital  is  not  rated  to 
any  parochial  rates,  nor  are  any  of  the  bedesmen  rated  in 
respect  of  their  rooms.  The  said  Henry  Allen  was  duly 
qualified  for  admission*  according  to  the  rules  and  ordi- 
nances by  which  xthe  hospital  is  governed,  a  copy  whereof 
is  hereunto,  annexed,  and  is  to  be  taken  as  part  of  this 
case.  No  person  appointed  and  admitted  as  a  bedesman 
has  ever  been  known  to  be  removed  during  his  life.  No 
deed  of  any  description  can  be  found  relating  to  the  hos- 
pital. All  the  proper  offices  and  places  of  deposit  have 
been  searched,  and  no  trace  of  any  original  rules  and 
ordinances,  or  of  any  charter,  deed  or  other  document 
relating  to  it  has  been  discovered,  neither  does  any  inrol- 
ment,  under  the  39  Eliz.  c.  5,  exist,  or  any  letters  patent. 
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1844.       The  rules  refer  to  certain  ''  feoffees  and  their  heirs/'  but 

S1MP8OK,      ^^^^  *^'®  known.    It  was  proved  that  the  hospital  was 

^pp-         governed  strictly  by  the  printed  unsigned  copy  of  the 

Wilkinson^  ^    j»  11 

Reip.  rules  and  ordinances  which  were  produced  from  the  hos- 
pital, where  they  are  usually  hung  up  in  the  common 
dining  room.  There  is  no  trace  of  any  common  seal, 
neither  does  there  appear  any  record  of  the  warden  and 
brethren  suing  or  being  sued  in  any  corporate  name,  or  of 
any  bye-laws  made  by  them,  nor  have  they  ever  been 
summoned  on  juries.  The  foreman,  according  to  the 
ordinances,  is  called  the  warden  of  the  almshouse  of  Lord 
Burleigh,  and  the  other  twelve,  the  almsmen  or  bedesmen. 
The  sum  of  2L  I4a.  weekly  is  paid  by  the  steward  of  the 
Marquis  of  Exeter  to  the  warden  of  the  hospital,  out  of 
the  rents  of  Cliff  Park,  for  himself  and  the  bedesmen. 
The  Marquis  of  Exeter  is  the  heir  male  of  Sir  William 
Cecil,  in  the  copy  of  the  ordinances  mentioned,  and  the 
owner  of  his  house,  and  Lord  of  Burghley,  and  has  re- 
cently repaired  the  hospital  at  his  own  expense. 

It  was  contended  on  the  part  of  the  objector, 

1st.  That  if  the  claimants  had  any  freehold  estate,  they 
had  such  estate  only  as  members  of  a  corporation  aggre- 
gate. 

2d.  That  they  had  no  freehold  estate  at  all. 

Sd.  That  even  if  they  had  any  freehold  estate,  it  was 
an  estate  in  joint  tenancy  in  the  hospital,  and  not  a  sepa- 
rate and  exclusive  estate  in  the  rooms,  and  that  the  claims 
therefore  were  bad. 

I  overruled  these  several  objections,  and  decided  to 
retain  the  name  of  the  said  Henry  Allen,  and  also  the 
names  of  the  said  twelve  other  persons  respectively  on 
the  list  of  voters  for  the  said  parish  of  St.  Martin's,  Stam- 
ford Baron,  being  of  opinion  that,  under  the  circumstances, 
a  legal  foundation  might  be  presumed,  not  necessarily  in- 
vesting the  claimants  with  a  corporate  character,  and  that 
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they  were  respectively  entitled  to  a  separate  freehold        1844. 
estate  in  their  rooms  respectively.  Simpson, 

(The  cases  were  consolidated.)  Wilwnson 

(Signed)        J.  M.,  Revising  Barrister.         ^v- 

'*  Ordinances  made  by  Sir  William  Cecil,  Knight  of  the 
Order  of  the  Garter,  Baron  of  Burghley,  for  the  order 
and  government  of  thirteen  poor  men  (whereof  one  to  be  the 
warden)  of  the  hospital  in  Stamford  Baron,  in  the  county 
of  Northampton,  to  remain  in  a  chest  in  a  chamber  in  the 
said  hospital,  locked  up  with  two  several  locks,  the  keys 
whereof  to  remain  in  the  custody  of  the  vicar  of  St.  Mar- 
tin's and  the  bailiff  of  the  manor. 

*'  Vicesimo  Augusti,  anno  tricesimo  nono  Eliz.  Reg.  et 
anno  Dom.  1597. 

'*  1.  The  first  five  shall  be  named,  chosen  and  admitted 
by  me,  William  Lord  Burghley,  during  my  life,  and  after, 
by  my  heir  male,  that  shall  be  owner  of  my  house  and 
Lord  Burghley,  whereof  the  foremost  shall  be  called  the 
warden  of  the  almshouse  of  the  Lord  Burghley. 

**  2.  The  next  four,  that  is,  the  sixth,  seventh,  eighth 
and  ninth,  shall  be  named  and  admitted  by  the  vicar  of 
St.  Martin's  for  the  time  being,  the  bailifi*  of  the  manor 
of  Stamford  Baron,  in  the  county  of  Northampton,  and 
the  eldest  churchwarden  of  St.  Martin's,  and  by  them  that 
shall  be  (a)  in  the  nunnery  otherwise  called  St. 

Michael's,  and  in  the  inn  called  the  George,  in  Stamford 
Baron,  or  the  greater  number  of  them. 

**  3.  The  last  four  (viz.),  the  tenth,  eleventh,  twelfth 
and  thirteenth,  shall  be  named  and  admitted  by  him  that 
shall  be  for  the  time  alderman  for  the  borough  of  Stam- 
ford, in  the  county  of  Lincoln,  and  by  the  recorder  of 
that  town,  the  steward  and  bailiff  of  the  said  manor  of 
Stamford,  or  the  major  part  of  them,  whereof  the  alder- 
man to  be  one. 

(a)  So  in  the  Btatement  of  the  case ;  Tide  infra,  p.  317. 
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1844.  '^  4.  Item, — The  vicar  of  St.  Martin's*  or  the  cnrate  of 

^^^^^^       the  church  for  the  time  being,  shall  keep  a  register  in 

^PP'         writing  of  the  names  and  surnames  of  all  the  said  poor 

Wilkinson,  i  .  i     i       i       .    h   •       i  .       •  •  i  •       i 

Rap,  men ;  which  book  shall  be  kept  in  the  vestry,  withm  the 
chancel  of  St.  Martin's  church,  and  shall  be  written  in 
order,  beginning  with  the  name  of  the  warden  and  then  of 
the  first  four,  and  following,  the  second  four,  and  lastly  the 
last  four;  and  shall  be  signed  with  the  hands  of  the  bailiff 
of  the  manor  of  Stamford  Baron  and  of  the  steward  of 
that  manor ;  and  so  yearly  renewedi  as  cause  shall  require, 
upon  the  decease  or  change  of  any  of  the  said  poor  men ; 
and  a  duplicate  of  this  book  shall  be  delivered  to  the 
alderman  of  Stamford,  to  be  kept  with  the  records  of  the 
town,  thereby  to  know  how  the  numbers  shall  continue. 

*'  5.  When  the  warden  and  any  other  of  the  twelve  shall 
die,  or  any  of  their  places  become  void,  the  place  of  such 
as  shall  die  or  become  void,  being  the  warden  or  one  of 
the  number  of  tlie  first  four,  shall  be  supplied  by  the  Lord 
of  Burghley  for  the  time  being ;  and  so  the  place  of  any 
of  the  second  four,  dying  or  becoming  void,  shall  be  sup- 
plied by  the  aforesaid  vicar  and  the  parties  authorized  to 
name  the  second  company  of  four ;  and  the  like  shall  be 
observed  by  the  alderman  of  Stamford,  and  the  others 
joined  with  him  for  supplying  the  places  of  the  last  four, 
as  shall  from  time  to  time  become  void. 

*'  6.  Item, — If  the  parties  before  named,  or  the  major 
part  of  them,  shall  not  supply  the  void  places  of  such  as 
have  been  first  chosen  by  them  within  twenty-eight  days 
after  the  same  shall  be  void,  the  same  shall  be  supplied 
by  any  two  others  of  them  that  are  authorized  to  nominate 
any  of  the  said  twelve ;  and  in  default  of  such  nomination, 
the  Lord  of  the  House  of  Burghley,  and.his  heirs  male,  shall 
supply  the  same  within  two  months ;  and  in  default  there- 
of, some  one  or  two  of  the  feoffees,  or  their  heirs,  to  whom 
the  annuity  of  100/.  is  granted,  that  shall  dwell  near 
Burghley,  shall  supply  the  same. 


it 
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7.  Item, — The  warden  of  the  house  shall  have  yearly        1844. 
a  gown  cloth  of  three  yards,  and  of  8#.  per  yard ;  and  every  ~sn,p«>„\ 
of  the  others  shall  have  every  year  a  gown  cloth  of  three    ^  ^^' 
yards,  at  6«.  8d.  the  yard,  of  such  colour  as  the  livery         Rnp. 
coats  of  the  Lord  Burghley,  or  his  heirs,  shall  be  for  the 
time,  which  shall  be  provided  and  bought  by  the  bailiff  of 
the  manor  of  Stamford  Baron,  and  by  the  oversight  of  the 
vicar  of  St.  Martin's  and  the  alderman  of  Stamford. 

"  8.  Item, — In  the  nomination  of  the  said  warden  and 
twelve  poor  men,  these  circumstances  following  shall  be 
observed,  or  else  none  otherwise  named  shall  be  allowed : 

'*  9.  First,  every  one  so  to  be  named  shall  be  presented 
in  the  church  of  St.  Martin's  upon  a  Sunday,  in  the  fore- 
noon, to  the  vicar  of  the  said  church,  and  by  him  to  be 
allowed  to  be  of  honest  christian  profession,  and  able  and 
well  disposed  to  say  the  Lord's  Prayer,  the  Creed,  and  to 
learn  to  answer  to  the  Ten  Commandments,  as  are  pre- 
scribed to  such  as  are  catechised. 

"  10.  Item, — None  shall  be  admitted  thereto  but  such 
as  shall  have  been  born  in  the  counties  of  Northampton, 
Lincoln  or  Rutland,  or  that  have  dwelt  for  the  space  of 
seven  years  within  seven  miles  of  the  borough  of  Stamford, 
except  the  Lord  of  Burghley  shall  for  some  reasonable 
cause  dispense  therewith ;  neither  shall  any  be  thereto 
allowed  that  are  under  thirty  years  of  age,  or  that  hath 
any  certainty  of  living  above  the  value  of  B3s.  4d.  by  the 
year ;  nor  any  that  is  known  to  be  diseased  of  any  leprosy 
or  the  pox  called  the  French  pox;  nor  any  drunkard, 
barrator  or  infamous  for  adultery,  these  and  such  like 
faults. 

*'  11.  Item, — The  said  poor  men  shall  and  may,  as  near 
as  may  be,  be  chosen  out  of  such  as  have  been  either 
honest  soldiers  or  workmen,  as  masons,  carpenters  or 
others,  artizans  of  handicraft  or  labourers  in  any  work 
or  in  husbandry,  or  servants  that  are  by  sickness  or  any 
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1844.       other  impediment  unable  to  get  their  livings  by  their 
SiMPMN,      handiwork,  or  by  daily  service,  as  before  time  they  have 

WiuciNsoN  ^^^^ '  ^^^  ^^  ^^^  ^^^y  ^^^^  ^  chosen  to  the  places,  any 
Re$p.  of  them  shall  fall  into  such  infirmities  or  infectious  dis- 
eases, or  be  justly  infamed  and  convinced  of  such  notable 
vices  as  above  in  the  next  former  article  mentioned,  they 
shall  be  displaced  by  them  by  whose  authority  they  were 
placed,  and  their  allowance  to  cease  within  fourteen  days 
after  their  displacing;  against  which  time  their  places 
shall  be  supplied  by  such  as  have  displaced  them. 

'*  12.  Item, — None  of  the  said  twelve  poor  men  shall 
in  any  alehouse  or  other  places  play  at  cards,  dice  or  any 
other  unlawful  game ;  but  if  after  on  a  warning  given  to 
them  by  the  vicar  of  St.  Martin's,  or  of  the  baUifis  of 
Stamford  Baron,  or  of  the  manor  of  the  borough  of  Stam- 
ford, to  forbear  from  such  unlawful  play,  shall  be  the 
second  time  committing  such  offence  prohibited,  he  shall 
be  removed  from  his  place  and  shall  receive  no  more 
weekly  relief,  except  he  (a)  in  acknowledging  his  fault  and 
promising  of  amendment  he  shall  be  restored  by  the  said 
vicar  and  bailiff^,  and  two  other  of  the  number  that  first 
placed  him. 

'^  13.  Item,— Every  of  these  poor  men  shall  resort  in 
their  livery  gowns  to  the  Common  Prayers  every  Sunday, 
Wednesday  and  Friday,  and  on  holy  days,  to  St.  Martin's 
church,  at  morning  and  evening  prayers,  and  shall  sit  and 
kneel  in  some  convenient  place  appointed  by  the  church- 
wardens ;  neither  shall  any  of  them  be  absent  from  the 
church  at  such  times  without  just  cause  by  sickness,  to  be 
notified  to  the  vicar  and  to  be  allowed  by  him ;  and  for 
every  such  fault,  not  excusable,  the  parish  clerk  shall 
have  sixpence  out  of  his  week's  wages,  allowed  him  by 
the  poor  man  that  shall  make  such  de&ult. 

(a)  SU. 
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**  14.  Item, — ^There  shall  be  paid  to  the  said  warden  and       1844. 
to  the  other  twelve,  by  the  vicar  of  St.  Martin's  and  tbe       Sntpsov, 
bailiff  of  the  manor,  in  St.  Martin's  church,  or  by  one  of    ^,^^'^^ 
them,  every  Sunday,  after  evening  prayer,  these  sums  fol-        ^«>P- 
lowing;  viz.  to  the  warden  of  the  hospital  the  sum  of  8s. 
for  the  week  following,  and  to  every  of  the  other  twelve 
the  sum  of  9s,  4cf.  for  the  week  following,  saving  to  the 
parish  clerk  his  due  for  the  defaults  before  committed,  if 
any  shall  be  as  is  above  expressed,  which  he  shall  also 
receive  at  the  same  time. 

**  15.  Item, — All  the  poor  men  that  shall  be  unmarried 
and  not  interclusive  sick,  shall  lodge  every  night  in  the 
common  house,  without  some  special  impediment,  to  be 
allowed  by  the  vicar  or  by  the  bailiff  of  the  manor  of 
Stamford  Baron ;  and  such  as  shall  be  married  may  live 
with  their  wives  out  of  the  common  house,  so  as  the  same 
be  within  the  parish  of  St  Martin's,  or  within  the  borough 
of  Stamford ;  but  yet  they  shall  be  bound  one  night  in  a 
month  to  lodge  with  their  fellows  in  the  common  house, 
upon  pain  of  the  loss  of  one  week's  wages,  which  shall  be 
paid  to  the  poor  men's  box  in  St.  Martin's  church. 

**  16.  Item, — None  of  these  shall  go  abroad  in  their 
gowns  out  of  the  bounds  of  St.  Martin's  parish,  or  out  of 
the  borough  of  Stamford  and  the  liberties  thereof. 

*'  17.  Item, — The  vicar  of  St.  Martin's,  or  the  minister, 
shall,  upon  the  first  Sunday  of  every  quarter  of  the  year, 
assemble  them  together  in  the  church  before  evening 
prayer,  and  severing  them  asunder  hear  them  the  Lord's 
Prayer,  the  Creed,  and  to  answer  to  the  Commandments; 
and  such  as  will  not  in  convenient  time  learn  and  be  able 
to  say  the  same,  shall  be  avoided  from  his  room,  after 
fourteen  days'  space  given  him  to  learn  the  same ;  and  the 
vicar  or  minister  shall  have  for  his  labour  5s.  every  such 
Sunday,  and  the  parish  clerk  12c2.,  for  attending  upon  the 
vicar. 


S16  CASES  ON  APPEALi  COMMON  PLEAS. 

1844.  ^  "  18.  Item, — They  shall  every  first  Sunday  of  every 
g^j^p^j^  quarter  go  to  Burghley  House,  if  the  Lord  Burghley  or 
^PP'  the  Lady  his  wife  shall  there  keep  household,  and  there 
R»p.  '  shall  dine  at  one  table  together  in  the  hall,  where  they 
shall  have  two  messes  of  meat ;  every  mess  of  two  dishes, 
one  of  pottage  and  boiled  meat,  and  the  other  of  roast, 
if  it  be  not  fasting  day ;  and  if  it  be  fish  day,  they  shall 
have  two  like  messes  of  white  meat  and  fish ;  for  the  charge 
whereof,  he  that  shall  dwell  at  Burghley  as  the  heir  of  the 
house  shall  defray  the  same ;  or  else,  in  case  of  the  ab- 
sence of  the  said  Lord  Burghley,  or  the  Lady  his  wife, 
from  the  house,  payment  shall  be  made  out  of  the  yearly 
sum  of  the  annuity  to  the  said  thirteen  poor  men,  after  the 
rate  of  4e/.  a  piece,  to  be  paid  by  the  bailifi^of  the  manor, 
or  by  such  as  shall  be  authorized  to  receive  the  annuity 
and  to  distribute  it  according  to  these  orders,  and  the 
same  to  be  allowed  upon  the  accounts. 

*^  19.  Item, — If  at  any  time  he  that  shall  be  mine  heir 
of  my  house  at  Theobalds  in  Hertfordshire  shall  come  to 
Burghley  or  Stamford,  the  said  poor  men  shall  present 
themselves  dutifully  unto  him,  and  shall  ofier  any  service 
they  can  do  to  him,  in  memory  of  the  founder,  William 
Lord  Burghley,  ancester  of  the  said  owner  of  Theobalds. 

*'  20.  Item, — If  any  doubt  or  question  shall  arise  upon 
the  words  or  meaning  of  these  former  articles  or  ordi- 
nances, the  resolution  or  determination  thereof  shall  be 
made  and  in  writing  delivered  to  the  vicar  of  St.  Martin's 
by  the  Bishop  of  Peterborough,  or  by  the  dean  and  any 
one  prebendary  of  the  church  of  Peterborough,  w  here- 
unto all  parties  shall  yield  and  obey. 

"21.  Item, — As  these  poor  men  shall  have  at  the  first 
their  several  rooms  allowed  them  in  the  almshouse,  so 
shall  they,  during  their  lives  or  their  continuance  in  their 
places,  continue  their  lodging,  and  every  one  as  he  shall 
succeed  to  the  void  places,  so  shall  he  succeed  in  the 
lodgings  without  any  change. 
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**  22.  Item, — All  the  twelve  shall  at  their  entries  openly       1844. 
in  St  Martin's  church  promise  to  be  obedient  to  the   "^,^p^„ 
warden  of  the  house  in  all  things  that  he  shall  advise  them         ^np» 
for  the  observation  of  the  orders  of  these  articles  pre- 
scribedi  and  if  any  of  them  shall  wilfully  refuse  to  ob- 
serve the  same,  he  shall  complain  thereof  to  the  Lord 
Burghley  for  the  time  being,  or,  in  his  absence,  to  the 
vicar  and  bailiff  of  the  manor,  who  shall  remove  such  a 
wilful  person  from  the  place  whereunto  they  did  first  name 
him,  and  shall  appoint  another. 

"  S3.  Item,— During  the  life  of  me,  the  Lord  Burghley, 
he  that  shall  be  my  bailiff  of  the  manor  of  Stamford 
Baron  shall  receive  the  said  annuity  of  100/.  out  of  my 
lands  heretofore  called  Cliff  Park,  in  the  county  of  North- 
ampton,  and  with  the  privity  of  the  said  alderman  of 
Stamford,  or  the  vicar  of  St.  Martin's,  make  payments 
thereof  according  to  these  orders ;  and  the  rest  that  shall 
remain  upon  his  yearly  accounts  to  be  employed  upon  the 
repairs  of  the  house,  or  upon  the  poor  prisoners  in  any 
gaol  in  the  borough  of  Stamford,  by  the  appointment  of 
the  said  alderman,  vicar  or  recorder  of  JStamford,  for  the 
time  being,  before  whom  the  said  bailiff  shall  make  yearly 
his  accounts,  the  2d  day  of  November;  and  after  my 
decease,  if  the  said  alderman,  vicar  and  recorder  of  Stam- 
ford, for  the  time  being,  shall  not  like  to  continue  the  said 
bailiff  for  the  said  service,  they  shall  name  and  appoint 
either  such  as  shall  be  bailiff  of  the  borough  of  Stamford, 
or  such  as  shall  be  inhabitants  in  the  inn  or  house  called 
the  George,  of  Stamford  Baron,  or  in  the  seat  (a)  of  St. 
Michael's  Nunnery,  or  in  default  of  them  such  others  as 
shall  meet  for  that  purpose  with  the  consent  of  the  Lord 
Burghley  for  the  time  being,  or  any  two  of  the  feoffees ; 
which  account  shall  be  also  yearly,  after  the  last  of  No- 
vember, presented  to  the  Lord  Burghley,  if  he  shall  be 

(a)  Vide  tupra,  p.  31 1. 
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1844*       then  residing  at  Burgbley,  or,  in  his  absence  from  thence, 

Sj^pj^j^       to  some  one  of  his  feofiees. 

App.  "  24.  Item, — The  said  annuity  shall  be  paid  by  the 

Rup.        baibfi  or  farmers  of  Chfi,  every  quarter  of  the  year,  to  the 

bailiff  of  the  manor  of  Stamford  Baron ;  (that  is  to  say,) 

S5/.  at  or  before  the  feast  of  St.  Michael  the  Archangel,  and 

so  accordingly  by  even  portions ;  of  which  said  money  the 

bailiff  shall  weekly  make  payment  of  the  above  said  sums 

as  afore  is  expressed ;  and  now  for  the  first  pa}rment  he 

shall  begin  the  first  Sunday  after  the  feast  of  St.  Michael, 

and  so  continue  weekly. 

*^  S5.  Item, — There  shall  ako  be  provided  by  the  said 
bailiff,  by  the  privity  and  consent  of  the  alderman  of 
Stamford  and  the  vicar  of  St.  Martin's,  gowns  for  every 
of  them  according  to  the  value  above  mentioned,  which 
shall  be  delivered  them  yearly  the  Monday  after  the  first 
Sunday  after  Michaelmas. 

'*  36.  Item, — There  shall  be  also,  during  the  term  of 
twenty-one  years  from  the  feast  of  St.  Michael  the  Arch- 
angel last  past,  yearly  delivered  out  of  the  woods  of  Cliff 
Park  thirteen  loads  of  firewood  for  the  said  thirteen  poor 
people  abiding  at  the  said  hospital,  by  Roger  Dale,  GenL 
farmer  and  tenant  of  Cliff  Park,  his  executors  or  assigns ; 
which  said  thirteen  loads  the  said  Roger  Dale,  his  execu- 
tors or  assigns,  are  bound  by  covenant  to  cause  yearly  to 
be  carried  to  the  said  hospital  at  some  convenient  time  be- 
fore the  feast  of  All  Saints,  and  after  the  end  of  the  said 
one  and  twenty  years  the  said  quantity  of  wood  shall  be 
provided  by  the  bailUF  of  the  manor  of  Stamford  Baron 
for  the  time  being.*' 

The  above  are  the  rules  and  ordinances  referred  to  in 
tlie  case. 

(Signed)        J.  M.,  Revising  Barrister. 

Byle$i  Serjt.  for  the  appellant — First,  the  bedesmen 
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have  no  freehold  estate  at  all.  This  question  depends  1844. 
upon  the  8  Hen.  6,  c.  7,  and  the  10  Hen.  6,  c.  2.  Sup-  sxmpson, 
posing  this  were  not  a  corporation,  still  the  parties  would  ^^P' 
not  have  a  legal  estate.  They  would  not  have  been  sum-  Rnp. 
monable  to  the  county  court,  or  liable  to  pay  the  wages 
of  the  knights  of  the  shire.  [Hildtfardf  for  the  respond- 
ent, intimated  that  he  should  not  contend  that  the 
parties  had  a  legal  estate.]  Neither  then  have  they  an 
equitable  estate.  They  could  not  sell  or  mortgage  the 
property,  nor  would  it  be  extendible  for  their  debts  under 
the  Statute  of  Frauds  (a),  or  the  1  &  2  Vict.  c.  110,  s.  11. 
[^Erle,  J. — Suppose  they  had  been  turned  out  after  twenty 
years'  possession,  could  they  not  maintain  ejectment  ?]  It 
is  submitted  they  could  not.  [Hildyard. — The  question 
before  the  revising  barrister  was,  whether  the  estate  was 
vested  in  the  feoSees  or  in  the  corporation.  He  decided 
it  was  in  the  feoffees.]  Even  then  if  the  bedesmen  were 
the  cestuis  que  trust,  their  estates  would  be  extendible ; 
but  that  cannot  be  contended  for  here.  Indeed  it  is 
impossible  not  to  see  from  the  ordinances  appended  to 
the  case  that  the  bedesmen  are  members  of  a  corpora- 
tion. These  ordinances  bear  date  the  31st  August,  1597, 
the  39  Eliz.  In  that  year  an  act  was  passed  (cap.  5) 
to  enable  parties  to  endow  hospitals.  The  regnal  year 
would  commence  on  the  17th  November,  1596 ;  but  the 
act  would  relate  to  the  first  day  of  the  session,  ^th  Oc- 
tober, 1597,  so  that  the  ordinances  were  made  before  the 
meeting  of  parliament.  That  act,  after  referring  to  a 
former  statute,  recites  (inter  alia)  that ''  her  most  excellent 
majesty,  understanding  and  finding  that  the  said  good  law 
has  not  taken  such  effect  as  was  intended,  by  reason  that 
DO  person  can  erect  or  incorporate  any  hospital,  houses  of 
correction  or  abiding  places,  but  her  majesty,  or  by  her 
highness's  special  licence  by  letters  patent  under  the  great 

(a)  29Cftr.2,c.S,B.  10. 
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1844.       seal  of  England  in  that  behalf  to  be  obtained/'    And  it 

SiMPsoir       **  ^^^^  enacted  that  any  person  may  found  an  hospital, 

App.         g^Q     ft  nud  th^^  the  same  hospitak  or  houses  so  founded 

WllEINMH,  11,,.  ,11  t  .i» 

Bup.  shall  be  incorporated  and  have  perpetual  succession  for 
ever  in  fact,  deed  and  name,  and  of  such  head,  members 
and  numbers  of  poor,  needy,  maimed  or  impotent  people 
as  shall  be  appointed,  assigned,  limited  or  named  by  the 
founder  or  founders,  his  or  their  heirs,  &c.,  by  any  such 
deed  enrolled."  If  therefore  the  hospital  in  question  was 
founded  before  the  statute,  it  must  have  been  by  licence 
or  letters  patent :  in  which  case  it  is  a  mere  gratuitous  act 
on  the  part  of  Lord  Exeter  to  continue  the  charity.  Or 
if  the  foundation  was  after  the  statute,  the  hospital  must 
have  been  a  corporation  aggregate,  of  which  the  bedes- 
men are  members.  And  either  way  the  bedesmen  have 
no  estate,  and  consequently  no  right  to  vote.  [JErfe,  J. — 
Is  it  any  objection  that  a  party  has  a  defect  in  his  title 
and  that  the  crown  may  enter?]  The  question  here  does 
not  depend  so  much  upon  the  illegality  of  the  estate  as 
upon  the  fact  of  its  being  vested  in  a  corporation.  [Coli^ 
man,  J. — If  the  estate  were  conveyed  to  trustees,  there 
would  be  no  offence  against  the  Statute  of  Mortmain. 
Maule,  J. — We  might  presume  the  queen's  licence ;  in 
which  case  we  need  not  presume  that  the  hospital  was  in- 
corporated.] 

But  secondly,  if  they  have  an  estate,  they  have  not  one 
for  life.  It  must  be  admitted  that  this  is  a  stronger  case 
in  this  respect  than  that  of  Davis,  App.  and  Wadding* 
ion,  Resp. (a);  but  there  are  some  curious  facts  here 
upon  which  the  rirht  of  amotion  is  to  depend,  such  as  a 
bedesman  not  saying  the  creed  and  the  Lord's  Prayer. 
It  might  be  impossible  to  comply  with  this  requisition  by 
reason  of  a  party's  being  dumb.  Again,  a  party  may  be 
removed  if  he  has  the  leprosy,  which  might  be  without 

(a)  AnU,  p.  299. 
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any  fault  on  bis  own  part.  ^Maule,  J. — But  he  would 
not  be  very  fit  company  for  the  rest.  TituHal,  C.  J. — The 
old  writ,  de  leproso  amovendo,  would  have  applied  in  such 
a  case  (a).] 

There  is  another  objection  that  these  parties  are  in 
receipt  of  alms.  [Hildyard. — That  objection  was  not 
taken  before  the  revising  barrister.]  It  is  open  to  the 
appellant  to  show  that  the  very  estate  claimed  would 
operate  as  a  disqualification  under  the  S  Will.  4,  c.  45, 
8.  36(6).  It  would  be  strange  that  the  very  fact  that 
disqualifies  should  confer  an  estate.  [Maule,  J.  —  It 
would  be  equally  strange  that  the  very  estate  that  qualifies 
should  act  as  a  disqualification.  Besides  there  is  nothing 
in  the  case  to  show  any  receipt  of  alms  within  twelve 
calendar  months.  Erie,  J. — Was  there  ever  a  case  in 
which  an  estate  for  life  in  lands  was  considered  to  be 
alms  ?     Tindaly  C.  J. — There  appear  to  have  been  three 


1844, 

Simpson, 
App. 

WiLKINSOir, 

Resp* 


(a)  "The  writ,  de  leproco  amoTendo,  lieth  where  a  ma o  is  a  lazar  or  a  leper, 
and  is  dwelliog  io  any  town ;  aod  be  will  come  into  the  church,  or  amongst  his 
neighbours  where  they  are  assembled,  to  talk  with  them  to  their  anooyance  and 
disturbance ;  theo  he  or  they  may  sue  fonh  that  writ  foe  to  remove  him  from 
their  compaDy."— F.  N.  B.234. 

The  writ  directed  the  sheriflF  to  take  with  him  certain  discreet  and  lawful  men 
who  were  not  suspected,  and  in  their  preaeace  to  cause  the  supposed  leper  to  be 
diligently  examined ;  and  if  be  was  found  to  be  a  leper  the  sheriff  was  to  re- 
move him  in  the  most  honest  way  he  could  from  the  communication  of  other 
parties,  and  to  cause  him  to  be  transferred  to  a  solitary  place  to  dwell  there  aa 
the  custom  was. 

'*  But  it  seemeth  if  a  man  be  a  leper  or  a  laxar,  and  will  keep  himself  within 
his  house,  and  will  not  converse  with  his  neighbours,  that  then  he  shall  not  be 
moved  out  of  his  house.  But  there  are  divers  manners  of  lepers ;  but  it 
seemeth  that  the  writ  is  for  those  lepers  who  appear  in  sight  of  all  that  they  are 
lepers  by  their  voice  and  their  sores  and  the  putrefaction  of  their  flesh,  and  by 
the  smell  of  them :  but  for  those  who  are  infected  with  that  disease  in  their 
bodies,  and  it  doth  not  appear  outwardly  upon  their  bodies,  qutere,  whether 
aoch  writ  lieth  for  to  remove  them."-^P.  N.  B.  nt  iupra. 

(6)  That  section  applies  only  to  borough  voters.  In  Houghland't  can,  Bed- 
fordshire, 2  Lud.  564,  a  Committee  of  the  House  of  Commons  decided  that  the 
receipt  of  alms  did  not  disqualify  a  county  voter. 

VOL.  I.— B.  A.  Y 
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1844.       distinct  objections  taken  before  the  revising  barrister, 
I  and  none  of  them  raise  this  point.] 

App.  '  Hildyard  for  the  respondent. —The  27th  section  of 

^^Rup^^'  the  35  Eliz.  c.  7,  (which  is  the  act  referred  to  in  the 
S9  Eliz.  c.  5^)  enacts,  ^^  that  it  shall  be  lawful  for  every 
person,  for  and  during  the  space  of  twenty  years  next 
ensuing,  to  make  feoffments,  grants  or  other  assurances, 
or  by  last  will  in  writing  to  give  and  bequeath  in  fee- 
simple,  as  well  to  the  use  of  the  poor,  as  for  the  provision, 
sustentation  or  maintenance  of  any  house  of  correction  or 
abiding-houses,  or  of  any  stocks  or  stores,  all  or  any  part 
of  such  of  his  lands,  tenements  and  hereditaments,  and 
in  such  manner  and  form  as  he  might  have  done  to  and 
for  the  provision,  sustentation  or  maintenance  of  any 
houses  of  correction  or  abiding-houses,  or  of  any  stocks 
or  stores  by  force  of  the  said  statute"  (a).  The  question 
before  the  revising  barrister  was,  whether  Lord  Burleigh 
in  founding  this  hospital  had  proceeded  under  the  first  or 
second  statute,  that  is  by  feoffment  or  by  incorporation  ; 
and  the  barrister  held  the  former.  But  that  is  a  question 
of  mere  fact  as  to  the  effect  of  the  evidence ;  and  there 
can  be  no  appeal  upon  that.  [He  was  then  stopped  by 
the  Court.] 

TiNDAL,  C.  J. — The  only  question  open  to  us  is,  whe- 
ther the  revising  barrister  was  wrong  in  point  of  law  in 
presuming  a  legal  commencement  to  the  estate.  And  I 
think  the  facts  fairly  warrant  such  a  presumption ;  it  being 
only  necessary  to  presume  the  existence  of  the  estate  and 
the  queen's  licence  before  the  stat.  39  Eliz.  c.  5.  I  am 
of  opinion  that  the  decision  is  right. 

CoLTMAN,  J.  concurred. 

(fl)  18  Eliz.  c.  20. 
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Maule,  J. — I  am  of  the  same  opinion.     The  ordi-       1844. 
nances  of  1597  appear  to   have  been  made  before  the      I 
Stat.  S9  Eliz.  c.  5.     In  them  ''  the  feoffees"  are  spoken         App. 
of.    We  may  fairly  presume  a  licence  of  the  crown  before        'rJ^*' 
the  second  statute.    Lord  Burleigh  would  not  have  had 
much  difficulty  in  obtaining  such  a  licence.    The  question 
is,  whether  these  bedesmen  have  an  equitable  estate,  and 
I  think  they  have,  and  that  they  are  not  liable  to  arbitrary 
amodon. 

Erle,  J.  concurred. 

Hildyardi  applied  for  costs. 

Maule,  J.  intimated  that  he  thought  it  was  a  case  in 
which  costs  should  be  given,  upon  the  ground  that  a  suc- 
cessful party  ought  always  to  have  costs  unless  there  were 
some  particular  reason  against  it ;  but 

TiNDAL,  C.  J.  said  he  thought  the  present  case  a 
reasonable  one  for  argument,  and  Coltman  and  Erle, 
Js.  concurring,  the  costs  were  not  granted. 

Decision  affirmed. 


y2 
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CA8BS  ON  APFEAL,  COHMON  FLXAS. 


1844. 

Thunday, 
Nov.  21. 

A  brick  and 
itone  bailding, 
part  of  the 
groood  floor  of 
which  was  ased 
as  a  cow-hooie 
and  ttable,  aod 
the  other  part, 
haviog  a  fire- 
place, aod  the 
upper  story 
haTiog  a  fire- 
place and  win- 
dow, being  oc- 
cupied as  a 
dwelling- place, 
constitutes  a 
*<  house,"  within 
the  27th  section 
ofthe2WiU.4, 
c.  45. 


BOROUGH  OF  BURY  ST.  EDMUNDS. 

George  Nunn Appellant. 

William  Denton  •    •     .    •    Respondent. 

CASE. 

Court  for  the  Reylsion  of  the  List  of  Voters,  &c. 

The  respondent's  name  appeared  in  the  list  of  persons 
entitled  to  vote  in  the  election  of  Members  for  the 
Borough  of  Bury,  in  respect  of  the  occupation  of  property 
in  the  parish  of  St.  Mary,  as  follows: — 


Christian  Name  and 
Surname. 

Place  of 
Abode. 

Nature  of 
Qualification. 

Name  of  Street,  &c. 
where  situate. 

William  Denton. 

Rushbrooke. 

Building  and 
Land. 

Haberden. 

The  respondents  also  duly  claimed  to  be  inserted  in 
the  said  list  in  respect  of  the  occupation  of  the  same  pro- 
perty, as  follows : — 


Christian  Name  and 
Surname. 

Place  of 
Abode. 

Nature  of 
Qualification. 

Name  of  Street,  &c. 
where  situate. 

William  Denton. 

House  and 
Land. 

Haberden. 

The  respondent,  who  was  duly  objected  to,  in  both 
cases,  by  the  appellant,  appeared  in  support  of  his  claim 
to  be  retained,  or  to  be  inserted  in  the  said  list.  It  ap- 
peared that  at  Michaelmas,  1838,  the  respondent  and 
John  Frederick  Denton,  Henry  John  Hasted  and  John 
Thomas  Ord,  jointly  hired  a  piece  of  pasture  land  in  the 
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said  parish  for  seveo  years,  at  a  rent  of  S/.  per  annum:  1844. 
that  shortly  afterwards  they  erected  a  building  on  the  7. 
said  land  at  an  expense  of  45/.:  the  building  was  substan-  Ajfp. 
tially  built  of  brick  and  stone,  with  a  tiled  roof;  the  lower  Rm^^' 
part  consisted  of  a  cow-house  and  stable,  over  the  stable 
was  a  chamber  about  twelve  feet  square,  in  which  was  a 
fireplace  and  window;  there  was  a  staircase  from  the 
stable  to  the  chamber,  and  the  only  entrance  to  the  build- 
ing was  by  folding  doors  opening  into  the  cow-house. 
The  chamber  was  furnished  with  a  bed  and  chairs  by  the 
respondent  and  his  co-lessees.  The  pasture  was  used  for 
taking  in  the  cattle  of  persons  in  the  neighbourhood  to 
agist,  at  a  certain  price  per  head  per  week;  some  cattle 
belonging  to  the  respondent  were  also  agisted  there. 
When  the  parties  hired  the  land,  they  employed  a  person 
named  Clarke  to  collect  the  money  paid  for  agistment, 
and  it  was  arranged  between  them  that  Clarke  should 
find  some  person  to  reside  in  the  building  in  question,  to 
keep  the  keys  of  the  gate  of  the  pasture,  and  look  after 
the  cattle;  he,Clarke,residing  too  far  off  to  do  so  himself. 
Clarke  accordingly  put  his  brother-in-law,  Betts,  into  the 
building;  he  maintained  Belts;  but  paid  him  no  wages. 
Betts  resided  and  slept  in  the  chamber  in  the  building, 
kept  the  key  of  the  gate  of  the  pasture,  looked  after  the 
cattle  and  occasionally  received  the  agistment  money. 
The  lower  part  of  the  building  was  sometimes  used  by  the 
cattle  when  iU;  the  cows  were  occasionally  milked  there; 
and  the  respondent  and  some  of  his  co-lessees  put  their 
horses  in  the  stable.  Each  of  the  four  lessees  had  a  key 
to  the  doors  of  ^he  building.  The  building  was  suitable 
for  the  purposes  for  which  it  was  used;  it  was  conveni- 
ently placed  for  the  occupation  of  the  pasture,  and  it  was 
necessary  that  some  person  should  reside  on  or  near  to 
the  gate  of  the  pasture  to  look  after  the  cattle,  and  to 
prevent  the  owners  from  taking  them  away  without  pay- 
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1844.       ing  for  the  agistment.     The  building  continued  in  the 

'^^        same  state  until  December,  1843,  when  part  of  the  stable 

^FP'        was  converted  into  a  room,  having  a  fireplace,  and  a 

Dknton,  ...  ,Vfc  -1 

Re$p.  door  openmg  into  the  pasture;  and  Betts  contmued  to  re- 
side in  the  building,  and  the  pasture  was  occupied  as 
before. 

The  respondent  proved  that  he  was  a  duly  qualified 
voter  for  the  said  borough,  subject  to  the  questions  here- 
inafter  mentioned. 

I  expunged  the  name  of  the  respondent  from  the  list  of 
voters  in  respect  of  the  qualification  '^  building  and  land," 
on  the  ground  that  the  building  was  a  house,  and  should 
have  been  so  described.  And  I  inserted  his  name  in  the 
list  in  respect  of  his  qualification,  ''  house  and  land,**  as 
claimed  by  him. 

If  the  Court  of  Common  Pleas  shall  be  of  opinion  that 
the  said  building  and  land  were  not  occupied  by  the  re* 
spondent  and  his  co-lessees,  within  the  27th  section  of  the 
S  Will.  4,  c.  45,  the  list  is  to  be  amended  by  expunging 
the  name  of  the  respondent  therefrom. 

If  the  Court  shall  be  of  opinion  that  the  building  and 
land  were  occupied  by  the  respondent  and  his  co-lessees, 
and  that  his  qualification  was  properly  described  as 
*'  building  and  land,*'  the  list  is  to  be  amended  by  ex- 
punging the  name  of  the  respondent  in  respect  of  the 
qualification,  ''  house  and  land,"  and  inserting  his  name 
as  it  originally  stood  on  the  list  in  respect  of  the  qualifica- 
tion, ^'  building  and  land." 

If  the  Court  shall  be  of  opinion  that  the  building  and 
land  were  occupied  by  the  respondent  and  his  co-lessees, 
and  that  his  qualification  was  properly  described  in  his 
claim  as  '^  house  and  land,'*  the  list  is  not  to  be  amended. 

[The  cases  of  Hasted  and  Ord  were  consolidated  with 

the  principal  case.] 

Dated,  &c.  .«.       ,  ^  ^ 

'  (Signed)  C.  E. 

Revising  Barrister. 
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Mannings  Serjt.  for  the  appellant. — The  revising  bar-  1844> 
rister  has  submitted  three  questions  for  the  opinion  of  Nunn, 
the  Court  in  this  case;  but  he  had  no  authority  to  do  so.  denton. 
The  only  question  is,  whether  the  building  mentioned  in  ^^* 
the  case  is  to  be  considered  a  ^' house"  or  "building/' 
within  the  meaning  of  the  27th  section  of  the  Reform  Act; 
or  whether,  though  it  may  have  been  a  '*  building/'  within 
the  meaning  of  that  section,  up  to  December,  1843,  it  did 
not  then  lose  that  character  and  become  a  "  house/' 
Under  the  27th  section  a  party  must  occupy  for  twelve 
months  a  house,  or  some  building  other  than  a  house* 
The  clause  as  to  successive  occupation  (a)  will  not  apply 
to  this  case ;  nor  is  there  indeed  any  statement  or  claim 
in  respect  of  successive  occupation.  In  Peele,  App.^ 
and  Hittion,  Resp.  (6),  it  was  held  that  a  substantial  agri- 
cultural erection,  held  with  land,  was  sufficient  to  confer 
the  franchise;  but  that  was  because  it  came  within  the 
term  "building;"  it  was  not  considered  to  be  a  "house." 
[Maule,  J. — We  are  bound  to  presume,  in  favour  of 
the  decision  of  the  revising  barrister,  that  every  thing  ex- 
isted which  induced  him  to  hold  as  he  has  done,  that  the 
building  in  question  was  a  house.  May  not  a  house  con- 
sist of  a  chamber,  and  a  cow-house  under  it  ?  Tindal, 
C.  J. — Was  it  not  a  house,  if  a  man  was  put  in  it  for  the 
purpose  of  sleeping  there?]  There  was  no  sufficient  oc- 
cupation to  make  it  a  house.  The  party  put  in  was  a 
mere  agent  to  receive  agistment  money,  not  a  domestic 
servant.  [Maule,  J. — Is  not  an  occupation  by  a  non-do- 
mestic servant  sufficient?]  It  is  submitted  that  it  is  not. 
[Erie,  J. — Are  you  not  confounding  occupation  with  resi- 
dence? TindalfCJ. — The  occupation  of  the  land  was  by 
agisting  it;  of  the  house,  by  putting  a  person  in  to  receive 
the  money.  In  the  case  of  a  mews  or  stable,  with  rooms 
above,  the  occupation  of  the  servant  would  be  that  of  the 

(a)  2  WilL  4,  c.  45,  s.  28.  (b)  AnU,  p.  14. 
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ISi^.       master.   Coltman,  J. — If  a  man  was  put  into  a  cottage  as  a 
jj^j^j,         shepherd,  would  not  that  be  an  occupation?]     In  such 
^^PP'         cases  the  master  could  not  be  rated  as  occupier. 
Re$p. '  But  there  is  another  objection  in  this  case.    The  place 

of  the  voter's  abode  is  stated  to  be  Rushbrooke  only,  with- 
out stating  where  Rushbrooke  is.  [Maule,  J. — ^Was  that 
objection  taken  before  the  revising  barrister?]  It  is  not 
necessary  that  that  should  appear  upon  the  case.  All 
that  the  barrister  is  required  to  do  by  the  4Sd  section  of 
the  Registration  Act  is  to  **  state  in  writing  the  facts 
which  according  to  his  judgment  shall  have  been 
established  by  the  evidence  in  that  case,  and  which  shall 
be  material  to  the  matter  in  question."  He  is  not  re- 
quired to  state  what  objections  were  taken  before  him. 
[Erie,  J. — "  The  matter  in  question"  must  mean  the  ques- 
tion on  which  the  decision  appealed  against  was  made. 
Tindaly  C.  J. — The  revising  barrister  is  also  required  to 
state  in  writing  his  decision  upon  the  whole  case,  and  also 
his  decision  upon  the  point  of  law  in  question  appealed 
against.]  Under  the  60th  section  (a)  the  Court  are  bound 
to  decide  upon  the  whole  case.  [Maule,  J. — That  section 
says  that  these  appeal  cases  are  to  be  conducted  accord- 
ing to  the  practice  in  special  cases;  and  in  those  the 
points  in  dispute  are  always  raised.]  The  section  points 
out  in  what  manner  the  Court  are  to  hear  and  decide,  not 
how  the  case  is  to  be  stated (&}•     [Coltman^  J. — If  the 

(a)  The  6  Vict.  c.  18»  8.60,  enacts,  that  all  appeals  or  matters  of  appeal 
from  or  in  respect  of  any  decision  of  any  revising  barrister  entertained  in  manner 
hereinbefore  mentioned  shall  be  prosecuted,  beard  and  determined  in  and  by 
her  Majesty's  Court  of  Common  Pleas  at  Westminster,  according  to  the  ordi- 
nary rules  and  practice  of  that  Court  with  respect  to  special  cases,  so  far  as  the 
same  may  be  applicable,  and  not  inconsistent  with  the  provisions  of  this  act,  or 
in  such  manner  and  form,  and  subject  to  such  rules  and  regulations,  as  the 
said  Court  from  time  to  time,  by  any  rule  or  order  made  for  regulating  the  prac- 
tice and  proceedings  io  such  appeals,  shall  order  and  direct. 

(6)  The  42d  section  (antef  p.  257)  requires  the  statement  to  be  made  as 
nearly  as  conveniently  may  be  in  like  manner  as  is  usual  in  stating  a  special 
case  from  quarter  sessions. 
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point  had  been  raised  before  the  revising  barrister,  be        1844. 
might  have  altered  the  list.]     He  could  not  have  altered       Nunn, 
the  claim.     Upon  the  face  of  the  case  itself  it  appears      d^^^n 
there  is  an  insufficient  description  of  the  place  of  abode.         Acfp. 
In  the  form  given  of  the  list  of  county  voters  in  the  Reform 
Act,  Schedule  H.,  No.  8,  the  instances  given  of  places  of 
abode  are  as  follows: — ''Cheapside,  London.    Long  Lane, 
in  this  parish.    Market  Street,  Lancaster.   Church  Street, 
in  this  parish."    In  this  case  Rushbrooke  is  not  even 
stated  to  be  in  England.     [MaulCf  J. — Nor,  in  Europe.] 

Bytes t  Serjt.  for  the  respondent,  was  not  called  upon. 

TiNDAL,  C.  J. — I  do  not  think  the  last  objection  ought 
to  be  entertained(a);  there  might  have  been  evidence  given 
upon  the  subject  at  the  time.  As  to  the  principal  point, 
I  think  the  building  described  is  within  the  fair  meaning 
of  the  word  house.  It  was  in  fact  a  house  where  a  party 
dwelt,  as  people  usually  dwell,  by  sleeping  there  at  night. 
The  fact  of  cattle  being  kept  in  the  lower  part  of  the 
building  will  not  make  it  the  less  a  house.  It  is  a  very 
clear  case,  and  I  think  the  decision  should  be  affirmed 
with  costs. 

The  other  judges  concurring, 

Decision  affirmed,  with  costs. 

(a)  See  the  last  case. 
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CITY  OF  LICHFIELD. 

Moss AppellanL 

Overseers  of  St.  Michael,  Lichfield  .  Regpondents. 


1844. 


Thuriday,  CASE. 

November  21. 


A.  and  B.jointiy  ^.T  a  Court  held,  &c.,  Johii  Brown  Moss  claimed  to 
miaes  in  ihe  bave  his  name  inserted  in  the  first  list  of  voters  for  the 
^hri^i^J^rttes  P»^*s^  ^^  St.  Michael,  in  the  said  city,  when  I  rejected  the 
were  made  in      g^id  claim,  subject  to  the  opinion  of  the  Court  of  Common 

the  parish  m  the  ,      -  i,       . 

twelve  months    Fleas  on  the  following  case : 

?844?*"ln  the^*      John  Brown  Moss  claimed  as  occupier  of  a  building 

first  two  A.        ^^^  jjjjjj  situate  at  Glass  Croft,  in  the  said  parish.     In 

alone  was  rated.  '  ^ 

In  the  third,  A.  support  of  his  claim,  it  was  proved  that  the  claimant  oc- 
iointly  rated.  B.  cupied  jointly  with  his  father,  William  Moss,  a  building 
rates'with'his  together  with  land,  of  a  nature,  to  confer  the  franchise 
o''"  *»"<*•         within  the  provisions  of  the  27th  sect,  of  stat.  2  Will.  4, 

B.  was  not  rated  c.  45,  and  that  the  claimant  and  the  said  William  Moss 
rates:  bad  occupied  the  same  jointly  for  more  than  twelve 
tha?the*  rovi'  ^*^1^"^*^  months  next  previous  to  the  last  day  of  July, 
sion8orThe76th  1844,  as  tenants  thereof,  under  the  same  landlord,  at  the 
Vict,  c  18,  did  annual  rent  of  40/.  and  upwards,  and  that  both  of  them, 
no^apply  to  the  ^j^^  claimant  and  the  said  William  Moss,  would  be  entitled 

to  have  their  names  inserted  in  respect  of  their  occupation 
of  the  building  and  land,  provided  they  were  both  of  them 
duly  rated  in  respect  of  the  same  to  all  rates  for  the  relief 
of  the  poor  in  the  said  parish,  made  during  the  time  of 
their  joint  occupation  as  aforesaid. 

There  were  three  rates  made  for  the  relief  of  the  poor 
of  the  said  parish  during  the  said  period  ;  in  the  first  and 
second  of  which  the  name  of  the  said  William  Moss  alone 
was  inserted  as  the  person  rated  in  respect  of  the  said 
premises,  and  the  name  of  the   claimant  was  wholly 
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omitted  from  both  of  the  last  mentioned  rates  in  respect       1844. 
of  the  said  premises;  but  to  the  third  rate  the  claimant  was        moss, 
rated,  and  his  name,  jointly  with  the  name  of  the  said    q^^^^  ^^ 
William  Moss,  was  inserted  in  the  last  mentioned  rate  in  St.  Micbabl, 
respect  of  the  said  premises.    The  claimant  being  the        jusp.  ' 
person  liable  to  be  rated  for  the  said  premises  jointly  with 
his  father,  the  said  William  Moss,  had  bon^  fide  paid  with 
hia  own  hand  to  the  collector  the  two  first  mentioned  rates 
and  all  sums  of  money  due  for  rates  in  respect  of  such 
premises  during  their  joint  occupation  aforesaid,  but  the 
overseers  of  the  said  parish  were  not  aware  till  the  begin* 
ning  of  May,    1844,  and  after  such  payment  by  the 
claimant  of  the  first  and  second  rates,  that  the  claimant 
did  occupy  the  said  premises  jointly  with  his  father,  the 
said  William  Moss. 

It  was  contended  that,  by  virtue  of  the  75th  sect,  of 
Stat.  6  Vict.  c.  18,  the  claimant  ought,  under  the  above 
circumstances,  to  be  considered  as  having  been  rated,  and 
MB  having  paid  all  rates  in  respect  of  the  said  premises 
within  the  meaning  of  the  S7th  sect,  of  stat*  S  Will.  4, 
c.  45,  and  that  he  was  entitled  to  have  his  name  inserted 
in  the  said  list  in  respect  of  the  premises  aforesaid.  I  was 
of  opinion,  that  the  omission  of  the  name  of  the  claimant, 
under  the  above  circumstances,  did  not  constitute  a  mis- 
nomer, or  inaccurate  or  insufficient  description  in  the  said 
rate  of  the  person  occupying  the  said  premises  within 
the  meaning  of  stat.  6  Vict.  c.  18,  s.  75,  and  was  of 
opinion,  on  the  whole  case,  that  the  claim  of  the  sdd  John 
Brown  Moss  had  not  been  made  out. 

(Signed)  T.  B. 

Revising  Barrister. 

Byles,  Serjt.  for  the  appellant. — By  the  S7th  sect,  of 
the  Reform  Act,  a  party,  to  be  entitled  to  vote,  is  required 
to  have  been  rated  in  respect  of  the  premises  to  all  rates 
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CITY  OF  LICHFIELD. 

Moss Appellant. 

Overseers  of  St.  Michael^  Lichfield  .  Respondents. 


1844. 


Thursday  CASE. 

November  21. 


A.  and  B. jointly  AT  a  Couft  held,  &c.,  John  Brown  Moss  claimed  to 
mises  in  ihe  have  his  name  inserted  in  the  first  list  of  voters  for  the 
'f  hrec  iKWMates  P*^^*sh  of  St.  Michael,  in  the  said  city,  when  I  rejected  the 
were  made  in      g^id  claim,  subject  to  the  opinion  of  the  Court  of  Common 

the  pansh  m  the  i      -  «       . 

twelve  months    FJeas  on  the  following  case : 

f 844?"'ln  the^'      John  Brown  Moss  claimed  as  occupier  of  a  building 

first  two  A,        ^^^  ]^j^^  situate  at  Glass  Croft,  in  the  said  parish.     In 

alone  was  rated.  ^  '  "^  ^ 

In  the  third,  A.  support  of  his  claim,  it  was  proved  that  the  claimant  oc- 

iointly  rated.  B.  cupied  jointly  with  his  father,  William  Moss,  a  building 

rates'with'hU^*  together  with  land,  of  a  nature,  to  confer  the  franchise 

o'^n  *j*°<*=         within  the  provisions  of  the  27th  sect,  of  stat.  2  Will.  4, 

B.  was  not  rated  c.  45,  and  that  the  claimant  and  the  said  William  Moss 
rates*:  "  ^^  ^ad  Occupied  the  same  jointly  for  more  than  twelve 
thia  the'  rovl'  c*^l^"^*^  months  next  previous  to  the  last  day  of  July, 
sion8orthe76th  1844,  as  tenants  thereof,  under  the  same  landlord,  at  the 
Vict.  c.  18,  did  annual  rent  of  40/.  and  upwards,  and  that  both  of  them, 
not^apply  to  the  ^j^^  claimant  and  the  said  William  Moss,  would  be  entitled 

to  have  their  names  inserted  in  respect  of  their  occupation 
of  the  building  and  land,  provided  they  were  both  of  them 
duly  rated  in  respect  of  the  same  to  all  rates  for  the  relief 
of  the  poor  in  the  said  parish,  made  during  the  time  of 
their  joint  occupation  as  aforesaid. 

There  were  three  rates  made  for  the  relief  of  the  poor 
of  the  said  parish  during  the  said  period  ;  in  the  first  and 
second  of  which  the  name  of  the  said  William  Moss  alone 
was  inserted  as  the  person  rated  in  respect  of  ihe  said 
premises,  and  the  name  of  the   claimant  was  wholly 
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omitted  from  both  of  the  laat  mentioned  rates  in  respect       1844. 
of  the  said  premises ;  but  to  the  third  rate  the  claimant  was        jjoss, 
rated,  and  hb  name,  jointly  with  the  name  of  the  said    Qy^J^^^  ^f 
William  Moss,  was  inserted  in  the  last  mentioned  rate  in  St.  Michael, 
respect  of  the  said  premises.    The  claimant  being  the        Hup.'  ' 
person  liable  to  be  rated  for  the  said  premises  jointly  with 
his  father,  the  said  William  Moss,  had  bon^  fide  paid  with 
bis  own  hand  to  the  collector  the  two  first  mentioned  rates 
and  all  sums  of  money  due  for  rates  in  respect  of  such 
premises  during  their  joint  occupation  aforesaid,  but  the 
overseers  of  the  said  parish  were  not  aware  till  the  begin* 
ning  of  May,    1844,  and  after  such   payment  by  the 
claimant  of  the  first  and  second  rates,  that  the  claimant 
did  occupy  the  said  premises  jointly  with  his  father,  the 
said  WilUam  Moss. 

It  was  contended  that,  by  virtue  of  the  75th  sect,  of 
Stat.  6  Vict.  c.  18,  the  claimant  ought,  under  the  above 
circumstances,  to  be  considered  as  having  been  rated,  and 
as  having  paid  all  rates  in  respect  of  the  said  premises 
within  the  meaning  of  the  S7th  sect,  of  stat.  S  Will.  4, 
c.  45,  and  that  he  was  entitled  to  have  his  name  inserted 
in  the  said  list  in  respect  of  the  premises  aforesaid.  I  was 
of  opinion,  that  the  omission  of  the  name  of  the  claimant» 
under  the  above  circumstances,  did  not  constitute  a  mis- 
nomer, or  inaccurate  or  insufficient  description  in  the  said 
rate  of  the  person  occupying  the  said  premises  within 
the  meaning  of  stat.  6  Vict.  c.  18,  s.  75,  and  was  of 
opinion,  on  the  whole  case,  that  the  claim  of  the  said  John 
Brown  Moss  had  not  been  made  out. 

(Signed)  T.  B. 

Revising  Barrister. 

Byles,  Serjt.  for  the  appellant.— By  the  S7th  sect,  of 
the  Reform  Act,  a  party,  to  be  entitled  to  vote,  is  required 
to  have  been  rated  in  respect  of  the  premises  to  all  rates 
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i844>  for  the  relief  of  the  poor  in  the  parish,  made  during  the 
l^osa^  time  of  the  occupation  required,  and  also  to  have  paid  all 
0»eieer»  of  *^®  poor's  rates  by  a  certain  time.  But  by  the  75th  sect. 
St.  Michaxl,  of  the  Registration  Act  (a)  it  is  enacted,  "  that  where 
Rttp.  '  any  person  is  liable  to  be  rated,  and  has  been  bon&  fide 
called  upon  to  pay  the  rate,  and  has  bon&  fide  paid  the 
same,  he  shall  be  considered  as  having  been  rated  not- 
withstanding any  misnomer,  or  inaccurate  or  insufficient 
description  in  the  rate,  of  the  person  occupying  or  the 
premises  occupied."  That  section,  it  is  submitted,  applies 
to  this  case.  The  claimant  occupied  jointly  with  his 
father,  and  though  his  name  was  omitted  from  the  list,  he 
was  liable  to  be  rated,  and  actually  did  pay  the  rates  with 
his  own  hand.  [Mauley  J. — The  question  seems  to  be 
whether  he  was  bon&  fide  called  upon  to  pay  the  rates.] 
This  being  a  joint  occupation  is  like  a  partnership  ;  and  if 
the  partners  were  rated  by  the  name  of  the  firm,  each 
party  would  be  liable  to  pay,  and  if  one  was  called  upon 
to  pay  and  did  pay,  such  payment  would  enure  to  the 
benefit  of  all  the  partners.  There  are  very  similar  words 
in  the  66th  section  of  the  new  Poor  Law  Amendment 
Act  (6),  which  enacts,  that  **  no  settlement  shall  be  acquired 
and  completed  by  occupying  a  tenement,  unless  the  person 
occupying  the  same  shall  have  been  assessed  to  the  poor- 
rate,  and  shall  have  paid  the  same  in  respect  of  such  tene- 
ment for  one  year."  In  The  Queen  v.  The  Inhabitanis  of 
Hultne  (c),  the  pauper  occupied  a  tenement  and  paid  the 
rent  and  poor-rate  for  a  year :  in  the  rate  the  landlord's 
name  was  inserted  under  the  head  **  name  of  owner,"  but 
in  the  column  headed  ''name  of  occupier"  no  name  was 
entered ;  but  it  was  held,  that  the  pauper  was  sufficiently 
assessed  to  satisfy  the  statute.  There  are  several  other 
authorities  there  cited  to  the  same  effect.     [Maule»  J. — In 

(a)  ilfite,  p.  56.  (c)  4  Q.  B.  53S. 

(6)  4  &  5  WiU.  4,  c.  76. 
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6uch  cases  the  assessment  is  upon  the  property.     Tindal,        1844. 

C.  J. — And  whoever  occupies  is  charged.    Erle^  J. — It  is        ^^^ 

quite  clear  that,  if  a  firm  is  intended  to  be  rated,  all  the    ^  ^pp*    , 
.     .  ,  Overaeciiof 

partners  are  included  in  the  rate;  but  here  somebody  else    St.  Michabl, 

is  charged.]    The  claimant  was  bound  to  contribute  to  the        ^SH^' 

rate. 

Kinglaie,  Serjt.  for  the  respondent,  was  not  called 

upon. 

TiNDAL,  C.  J. — ^This  case  does  not  appear  to  me  to  fall 
within  the  provbions  of  the  75th  sect,  of  the  6  Vict.  c.  18. 
That  section  provides  for  cases  of  misnomer  or  inaccurate 
or  insufficient  description;  and  in  such  cases  the  party 
must  have  been  bon&  fide  called  upon  to  pay  the  rate  and 
have  bon&  fide  paid  the  same.  The  claimant  here  was 
not  called  upon  to  pay  the  rate. 

CoLTMAN,  J. — I  think  the  party  was  neither  rated  nor 
called  upon  to  pay  the  rate. 

Maule,  J. — The  claimant  was  certainly  not  rated  within 
the  27th  section  of  the  4  Will.  4,  c.45.  The  75th  section 
of  the  6  Vict.  c.  18,  applies  only  to  cases  of  misnomer  or 
misdescription;  its  effect  being,  that  a  blunder  of  the 
overseers  in  wrongly  stating  the  name  or  property  of  a 
party  upon  the  rate,  shall  not  vitiate  his  claim  to  a  vote. 
The  appellant  in  this  case  was  not  rated  in  any  way  to 
the  two  first  rates,  but  his  father  was. 

Erle,  J. — The  question  does  not  arise  here  whether 
the  claimant  was  intended  to  be  rated ;  it  did  in  the  case 
of  Reg.  V.  Hulme,  where  there  was  a  blank  left. 

Decision  affirmed. 
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THE   COURT  OF  COMMON  PLEAS, 

UNDER  STAT.  6  VICT.  e.  18. 
In  Hilary  Tekm  and  Vacation,  1845, 
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TiNDAL,  C.  J.y  Cresswell,  Maule  and  Erle^  J  J. 


SOUTHERN  DIVISION  OF  LANCASHIRE. 

William  Eckersley  .     •     •     .    Appellant. 
1845  John  Barker Respondent. 

^^IS''  CASE. 


Iq  the  list  of  COURT  for  the  Revision,  of  the  Lists  of  Voters  and 
pubHs^edbjihe  persons  claiming  to  be  entitled  to  vote  in  the  Election  of 
sualir^the  6    ^^^  Knight  of  the  Shire  for  the  Southern  Division  of  Lan- 

Vict.  C.18, 8.5,  cashire,  held  at  Oldham,  &c. 

if  the  house  of 

the  voter  is  The  respondent's  name  appeared  on  the  list  of  voters 

street,  lane  or     ^^^  property  situate  in  the  township  of  Chadderton,  in  the 

hlT' ^ffi*'^^*^'  said  polling  district,  and  was  objected  to  by  the  appel- 

give  the  name    lant.    No  exception  was  taken  to  the  notice  of  objection, 

&c."aDd  [he '    which  was  admitted.    The  particulars  of  the  respondent's 

houseTif^anyt     christian  and  surname,  place  of  abode,  nature  of  qualifi- 

and  it  is  oot  ne« 

cesiaiy  to  add  the  name  of  the  property,  or  the  name  of  the  occapying  tenant. 
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cation,  and  situation  and  description  of  the  qualifying 
property,  appeared  on  the  list  of  voters  as  follows  (that  is 
to  say), 

CHADDERTON. 


S35 


1845. 


ECKBRSLSY, 

App. 

Barkfb, 

Retp. 


Chrisiian  Name 

■nd  Surname  of 

each  Voter  at  fnll 

knstb. 


Barlier,  JohD. 


Place  or  Abode. 


Seedey  Bank, 
Bndl«toD. 


Natar«  of 
QaaliAcalioo. 


Undivided 
moiety  of  two 
freehold  cot- 
tages. 


Street,  Lane,  or  other  like  place  Id  this  Parish  or 
Township,  and  namber  of  hoasc  (\f  any),  where 
the  propel ty  is  aiinate,  or  name  of  the  property 
(if  known  by  any),  or  name  of  the  occupying 
tenant;  or»  if  ihe  qnaliflcaiioo  consist  of  a  rent- 
charge,  then  the  names  of  the  owners  of  the  pro- 
perty OQI  or  which  sneh  rent  charge  is  issuing, 
or  some  of  them,  and  the  sltnation  of  the  pro- 
perty. 


Tinker  Lane,  Hollinwood. 


It  appeared  in  evidence  that  the  respondent  is  seised 
in  fee  simple  of  an  undivided  moiety  of  two  cottages, 
situate  in  Tinker  Lane,  Hollinwood,  in  the  township  of 
Chadderton.  That  a  part  of  the  township  of  Chadderton 
is  commonly  called  and  well  known  by  the  name  of  Hoi- 
lintDood.  That  part  of  the  public  turnpike  road  from 
Oldham  to  Manchester  passes  along  Tinker  Lane;  all  one 
side  of  which  lane,  and  at  one  end  thereof  the  whole  of 
the  said  lane,  is  within  Hollinwood,  in  the  township  of 
Chadderton.  The  other  part  of  the  said  lane  is  within 
the  township  of  Oldham.  The  division  between  the  two 
townships  is  well  and  commonly  known.  There  are  from 
forty  to  fifty  cottages  standing  along  Tinker  Lane,  and 
occupying,  with  the  intervals  between  them,  a  line  of  two 
hundred,  or  two  hundred  and  fifty,  yards  in  length;  about 
ten  of  the  cottages  are  in  the  township  of  Oldham.  All 
the  other  cottages  are  in  the  township  of  Chadderton. 
None  of  the  cottages  in  Tinker  Lane  are  numbered,  nor 
are  the  two  cottages  in  respect  of  which  the  respondent 
founded  his  qualification,  as  before  mentioned,  nor   is 
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1845.       either  of  them  known  by  any  name  of  the  property.    Any 
EcKiBBLBT,     person  inquiring  in  Tinker  Lane,  or  in  the  neighbour- 
Bareib       ^®o^>  ^^^  t^e  respondent's  cottages   would  readily  find 
R^p*        the  cottages  described  in  the  said  list  of  voters. 

It  was  objected^  on  behalf  of  the  appellant,  that  the 
description  given,  namely,  **  Tinker  Lane,  Hollinwood," 
as  the  same  appeared  in  the  said  list  of  voters,  was  not  a 
sufficient  description  of  the  situation  of  the  qualifying 
property  as  required  by  statute  6  Vict.  c.  18,  reference 
being  also  had  to  the  forms  in  Schedule  (A.),  appended 
to  the  said  statute;  and  that  neither  of  the  cottages  being 
numbered,  nor  the  property  known  by  any  name,  the 
names  of  the  occupying  tenants  must  be  given.  I  thought 
that  *^  the  name  of  the  property,  if  known  by  any,**  and 
"  the  name  of  the  occupying  tenant,**  are  neither  of  them 
intended  as  substitutes  for  the  number  of  a  house  in  any 
**  street,  lane  or  other  like  place,"  (by  "other  like  place," 
understanding  square,  court,  crescent,  yard,  alley  and 
the  like),  but  that  they  are  separate  and  distinct  heads  of 
description,  of  themselves  intended  to  apply  to  properties 
(very  numerous  in  county  qualifications)  which  are  not 
situate  in  any  *' street  or  other  like  place,"  and  not  to  pro- 
perties which  are  so  situate;  and  that  if  all  the  above  de- 
scriptions are  to  be  referred  to  properties  situate  in  some 
''  street,  lane  or  other  like  place,"  then  the  numerous  pro- 
perties giving  county  qualifications  to  vote,  and  which  are 
not  so  situate,  as  country  mansions,  farms,  manufacturing 
and  other  works,  and  the  like,  would  be  left  undescribed. 
I  decided  that  the  description  given  of  the  respondent's 
qualification  as  aforesaid  was  sufficient,  and  that  under 
the  above  mentioned  circumstances  it  was  not  necessary 
to  insert  the  names  of  the  occupying  tenants,  or  either  of 
them;  but  I  offered  to  do  so  if  the  respondent  wished  it. 
The  respondent  declined  to  have  the  occupying  tenant's 
names,  or  either  of  them,  inserted,  on  the  ground  that,  in 
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consequence  of  the  frequent  changing  of  tenants,  in  small        1845. 
tenements  of  this  kind,  the  insertion  of  the  occupying     eckbbslby, 
tenants'  names  would  probably  render  the  description  of      g^^^^j^ 
his  qualifying  property  less  certain  than  if  their  names         ^' 
were  omitted.    I  retained  the  respondent's  name  on  the 
register  without  adding  any  tenant's  name.     Each  of  the 
cottages  had  an  occupying  tenant. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  mentioned  and  set  forth  in  the 
above  statement  of  facts,  the  name  of  the  respondent  was 
rightly  retained  on  the  said  list  of  voters,  without  insert- 
ing the  occupying  tenants'  names,  or  one  of  them. 

If  the  Court  should  be  of  that  opinion,  the  said  list  is 
to  stand  without  amendment,  but  if  the  Court  should  be 
of  a  contrary  opinion,  then  the  said  list  is  to  be  amended 
by  expunging  the  name  of  the  respondent  therefrom. 

Dated  this  sixteenth  day  of  October,  one  thousand 
eight  hundred  and  forty-four. 

(Signed)  R.  M. 

One  of  the  Revising  Barristers  ap- 
pointed to  revise  the  said  Lists. 

The  case  was  argued  in  last  Michaelmas  term  (a). 

Cockburn,  Q.  C.  for  the  appellant. — By  the  4th  section 
of  the  Registration  Act,  the  overseers  are  to  publish  a 
notice  annually,  requiring  county  voters  to  send  in  their 
claims;  and  they  are  required  to  publish  this  notice  ac- 
cording to  the  second  form  given  in  the  Schedule  (A.), 
No.  2.  In  that  form  the  heading  of  the  fourth  column  is 
**  Street,  lane  or  other  like  place  in  this  parish,  &c.,  and 
number  of  house  (if  any),  where  the  property  is  situate,  or 
name  of  the  property  if  known  by  any,  or  name  of  the 
occupying  tenant,"  &c.     By  the  5th  section  the  overseers 

(a)  18th  November,  before  Tindal,  C.  J.,  CoUman,  Maule  and  Erie,  J  J. 
VOL.  I. — B.  A.  Z 
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1845.  are  to  |>repare  and  publish  a  list  of  claimants,  according 
2^^^^^^^  to  the  fofm  numbered  (3)  in  Schedule  (A.)  In  that  form 
^PP'  the  beading  of  the  corresponding  column  is  as  followsi 
R4*p. '  *'  Street,  lane  or  other  like  place,  &c.  and  number  of 
house  (if  any),  where  the  property  is  situate,  or  name  of 
the  property,  and  the  name  of  the  tenant^"  &c^;  so  that 
the  word  and  is  here  substituted  for  or.  Agdn,  the  form 
of  the  ^  List  of  persons  objected  to,  to  be  published  by 
the  ov^seers,''  given  in  Schedide  (A.),  No*  6,  also  rum 
thus,  **  Street,  &c.  Sce^  or  name  of  the  pi^perty,  and  the 
name  of  the  tenant,"  &c.  It  wonld  seem,  therefore,  that 
the  name  of  the  occupying  tenant  was  intended  to  be  in« 
sorted  in  all  cases.  But  at  any  rate  the  insertion  of  the 
name  of  the  tenant  is  not  made  contmgent  upon  any  in«* 
sufficiency  of  description  of  the  premises.  If  the  house  is 
situated  in  a  street  or  lane,  and  has  a  number,  the 
number  must  be  stated,  and  that  may  be  sufficient; 
but  if  it  has  no  number,  then  the  name  of  the  tenant  is 
requisite.  It  is  clear,  the  act  intended  that  the  fullest 
description  of  the  premises  should  be  given.  It  may 
have  been  meant  that  all  the  particulars  mentioned 
should  be  given ;  but,  without  contending  for  that,  it  is 
clear  that  one  of  three  courses  must  be  adopted;  but  here 
there  is  no  compliance  with  either  of  them.  The  name 
of  a  lane  is  given,  but  there  is  no  number  of  the  house, 
and  no  name  of  the  property;  the  name  of  the  tenant, 
therefore,  ought  certainly  to  have  been  given.  IColtman, 
J. — The  claim  sent  in  by  the  party  is  not  set  out  in  the 
case;  it  may  be  that  the  name  of  the  tenant  was  stated  in 
the  claim,  and  that  the  overseers  have  neglected  their  duty 
in  not  inserting  it  in  the  list.]  The  Court  will  presume 
omne  rit^  actum  on  their  part.  The  general  principle  laid 
down  in  the  act  for  the  identification  of  the  property 
must  be  complied  with.  The  reason  stated  by  the  revising 
barrister  for  his  decision,  that  the  house  could  be  found  by 
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the  present  description,  is  not  sufficient  to  warrant  a  de-       1845. 
parture  from  the  prescribed  form.     In  the  corresponding    EctEH8L«Y 
forms  given  in  the  Reform  Act,  Schedule  (H.),  Nos.  2  and         ^pp* 
S,  what  is  required  to  be  stated  is  the  "  name  of  the  pro-        ^p. ' 
perty,  or  name  of  the  tenant;"  but  the  word  or  is  altered 
to  and  in  the  Regbtration  Act. 

Cai^dwett  for  the  respondent. — It  is  to  be  observed  that 
the  form  No.  2,  in  the  Schedule  (A.)  to  the  Registration 
Act,  18  a  direction  for  the  voter;  the  form  No.  3  is  for 
the  overseers.  The  overseers  are  directed  by  the  5th 
section  to  adopt  the  statement  of  the  voter.  This  may 
account  for  the  difference  as  to  the  words  or  and  and  in 
the  two  forms,  llie  voter  is  to  have  the  election  as  to 
which  description  he  will  adopt.  There  is  no  objection 
here  that  the  overseers  have  not  followed  the  claim,  and 
it  must,  therefore,  be  taken  that  they  have  done  so.  It 
appears,  from  the  statement  of  the  case,  that  the  insertion 
of  the  name  of  the  occupying  tenant  would  have  had  a 
tendency  to  mislead,  as  the  tenants  are  always  changing. 
The  party  here,  in  his  claim,  which  it  must  be  presumed 
the  overseers  have  adopted,  has  used  the  first  branch  of 
the  particulars  enumerated  in  the  heading  to  the  fourth 
column;  he  has  inserted  the  lane  where  the  house  was 
situated.  Supposing  a  house  M'ere  unoccupied,  it  would 
be  impossible  for  a  party  to  comply  with  the  rule  as  con- 
tended for  on  the  part  of  the  appellant.  [Tindal,  C.  J.-- 
He  might  describe  the  house  as  empty.]  Still  that  would 
not  be  giving  the  name  of  the  occupying  tenant.  IMaule, 
J. — ^The  question  is,  if  what  comes  after  the  word  *'  or" 
is  intended  to  be  a  substitute  for  the  number  of  the  Aouse, 
that  is,  something  to  point  out  the  particular  house.]  If 
that  construction  is  correct,  it  would  follow  that  every 
property  in  respect  of  which  a  party  could  be  qualified  to 
vote,  must  be  situated  in  a  '^  street,  lane  or  other  like 
place."     [Maule,  J. — If  it  is  not  so  situated  the  party 

z2 
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1845.       would  leave  out  that  part  of  the  description.    The  object 


EcKBmsLBY  appears  to  be  that  the  particular  property  should  be 
-^pp«  pointed  out.  Erie,  J. — ^The  6th  section  requires  that 
Retp,  the  list  to  be  made  out  by  the  overseers  should  be  in 
the  form  No.  8,  Schedule  (A.)»  "  and  in  every  such  list 
the  christian  name  and  surname  of  every  claimant,  with 
the  place  of  his  abode,  the  nature  of  his  qualification,  and 
the  local  or  other  description  of  the  property,  and  the 
name  of  the  occupying  tenant  thereof  shall  be  written  as 
the  same  are  stated  in  the  claim;"  and  the  form  No.  3 
says,  **  and  the  name  of  the  tenant."]  But  the  form  of 
the  claim  No.  2  says  "  or"  and  the  overseers  are  to  give 
the  particulars  ''as  the  same  are  stated  in  the  claim." 
ICoUmanf  J. — If,  according  to  your  argument,  the  claim- 
ant has  the  option  which  description  to  give,  it  would  be 
sufficient  if  the  name  of  the  tenant  were  stated,  though 
the  house  was  situated  in  a  street  or  lane.  But  such  a 
description  would  not  help  to  identify  the  premises.] 
The  schedules  of  the  Reform  Act,  that  have  been  referred 
to,  are  in  favour  of  the  view  contended  for  on  behalf  of 
the  respondent,  and  though  the  particulars  in  the  sche- 
dules to  the  Registration  Act  are  not  so  full,  they  are 
both  to  be  construed  in  the  same  way.  There  are  the 
same  divisions  in  both. 

Cockbum  in  reply. — The  whole  machinery  of  registra- 
tion introduced  by  the  Reform  Act  has  been  repealed  by. 
the  latter  act,  the  forms  in  the  Schedules  of  which  are 
much  more  stringent.  By  the  42d  section  of  the  Reform 
Act,  the  revising  barrister  has  power  to  make  alterations 
in  the  list,  where  the  name  of  any  person,  or  place  of  his 
abode,  or  nature  of  his  qualification,  "or  the  local  or 
other  description  of  his  property,  or  the  name  of  the 
tenant  in  the  occupation  thereof,**  shall  be  omitted.  A 
similar  power  is  given  by  the  40th  section  of  the  Regis- 
tration Act,  but  there  the  words  are,  ''  or  the  local  or 
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Other  description  of  the  property  of  any  person  who  shall        1845. 

be  included  in  any  such  list,  and  the  name  of  the  occupy-  ~" 

ing  tenant  thereof;*'  which  corresponds  with  the  differ-         App. 
ence  in  the  schedules.     The  party  is  bound  to  give  the         i^."' 
best  description  he  can.    In  London  or  any  other  large 
town  it  would  be  absurd  to  describe  a  house  merely  as  in 
the  occupation  of  John  Smith.    In  the  case  of  the  tenants 
changing,  the  party  ought  to  send  in  a  fresh  claim. 

Cur.  adv.  vuli. 

TiNDAL,  C.  J.  now  delivered  the  judgment  of  the 
Court: — 

The  objection  in  this  case  was,  that  the  description,  in 
the  list  of  voters,  of  the  property  in  respect  of  which  the 
respondent  claimed  the  right  to  vote,  was  insufficient,  in- 
asmuch as  it  omitted  to  state  the  name  of  the  occupying 
tenant.  The  qualification  is  described  to  be  in  respect 
of  ^*  An  undivided  moiety  of  two  freehold  cottages  in 
Tinker  Lane,  HoUinwood;"  and  it  is  stated  as  a  fact  in 
the  case  that  none  of  the  cottages  in  Tinker  Lane  are 
numbered,  nor  are  either  of  the  two  cottages  known  by 
any  particular  name. 

The  question  therefore  is,  whether,  under  the  circum- 
stances of  this  case,  the  name  of  the  occupying  tenant  is 
required  to  be  inserted;  and  we  think,  upon  the  proper 
construction  of  the  act,  it  is  not. 

The  fourth  section  of  the  statute  6  Vict.  c.  18,  requires 
the  notice  of  claim  to  be  delivered  or  sent  to  the  over- 
seers, according  to  the  form  of  notice  set  forth  in  Sche- 
dule (A.),  and  numbered  S,  or  to  that  effect;  and  the  form 
No.  2  requires  the  ''  street,  lane  or  other  like  place,  and 
number  of  the  house  (if  any),  where  the  property  is 
situate,  or  name  of  the  property,  if  known  by  any,  or 
name  of  the  occupying  tenant,"  to  be  inserted ;  and  we 
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1845.  think  the  word  ''or"  in  this  form  is  disjunctive,  and 
"Z"  ~I  creates  three  different  descriptions,  and  diat  it  is  suffi- 
App*  cient  if  the  qualfication  is  brought  within  any  one  of 
R4tp. '  them ;  namely,  either  the  street,  or  lane,  and  number,  if 
any;  the  name  of  the  property,  if  any;  or  the  name  of  the 
occupying  tenant,  if  any.  And  although  it  is  contended 
that  the  5th  section  of  the  act  requires  the  overseers  to 
make  out,  according  to  the  form  numbered  S,  in  Schedule 
A.,  an  alphabetical  list  of  the  claimants,  containing 
(amongst  other  things)  ''  the  nature  of  his  qualification, 
and  the  local  or  other  description  of  his  property,  and  the 
name  of  the  occ^pying  tenant  thereof;"  and  that,  conse- 
quently, the  name  of  the  occupying  tenant  must  be  in- 
serted in  each  case;  yet  it  appears  a  sufficient  answer 
that  this  direction  is  quaUfied  and  restricted  by  the  words 
which  immediately  follow,  namely,  ''that  Ae  same  shaU  be 
written  as  they  are  stated  in  the  claim/' 

The  direction  at  the  head  of  the  form  No.  2  appears 
to  us  to  intend,  that  if  the  house  is  in  a  street,  lane  or 
other  like  place  in  the  pisirish,  the  street  or  lane  should 
be  mentioned ;  and  if  the  houses  are  numbered,  the 
number  also  should  be  given ;  but  that  if  the  house  and 
premises  are  not  in  a  street  or  lane  or  other  like  place, 
but  in  a  roady  or  on  a  common,  or  the  like,  then  the 
name  of  the  property  should  be  given,  if  known  by  any, 
or  the  name  of  the  occupying  tenant.  If,  however,  the 
two  latter  requisites  are  held  to  apply  necessarily  to  the 
house  or  premises  where  situated  in  a  street  or  lane,  then 
this  inconvenience  would  follow,  that  there  is  no  descrip- 
tion required  by  the  act  to  be  given  to  a  house  or  pre- 
mises not  situated  in  a  street  or  lane  or  other  such  like 
place. 

The  direction  given  by  the  legislature  to  the  overseers 
in  the  statute  S  Will.  4,  c.  45.  s.  S7,  for  the  framing  of 
their  notice  according  to  the  formi  No.  1,  in  the  Schedule 
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(H.)  annexed  to  that  act,  which  is  a  notice  precisely  for        1845. 


the  same  object  and  purpose  as  that  required  by  section     ^csBBfur, 
4  of  the  6  Vict*  c.  IS,  is  so  plainly  expressed  as  to  leave      ^pP' 
no  possible  doubt  but  that  the  requisition  to  give  the        Resp. 
name  of  the  property,  or  the  nam^  of  the  occupying  te- 
nanty  only  holds  where  the  house  is  not  ntuate  in  a 
street,  lane  or  other  like  placfs;  ^nd  as  the  statute  6  Vict. 
c.  18,  is  made  in  pari  materift  with  the  former  act,  it  may 
be  properly  inferred  that  no  more  is  required  by  the 
latter  act  than  by  the  former. 

We  therefore  think  the  decision  of  the  revising  bar- 
rister, that  the  description  of  the  qualification  of  the  re- 
spondent in  the  overseers'  list  was  sufficient,  was  a  proper 
decision,  and  that  the  same  must  be  affirmed. 

Decision  affirmed. 
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CITY  OF  WESTMINSTER. 

Samuel  Pitts Appellant, 

1845.       Francis  Smedlet,  Esq.  High  Bailiff  of 
jIJ«:;??6.        Westminster Respondent. 


,A.,  the  owner  of  CASE. 

a  house  and 

•hop,  occapied  Parish  of  Saint  Mary-le-Strand. 

resided  on  the  Case  of  Samuel  Pitts,  a  Claimant. 

t^^  »•  (Copy  notice  of  claim.) 

wcond  and  third  gi^^p^^  .  17  Catherine  StiMt.  I  Part  of  I  17.  Catherin.  Stieet, 
floor..     He  had  ^^^  b„„^  ^^^    "^ 

exclusive  con-  '  '  ' 

tool  over  the  Charles  Marshall  is  owner  of  a  house  and  shop,  No.  17, 

rooms  to  his  oc-  * '  ' 

cupatton  and  the  Catherine  Street,  Strand.    He  occupies  the  shop  and  first 

keys  thereof.         -  "^ 

He  had  also  a      fioor. 

street  dw))!*   *       ^®  ^^^  ^^^  Other  floors  to  several  lodgers. 

There  was  Samuel  Pitts  [states  that  he  (a)  1  rents  the  second  and 

another  key  to  .  *•  ^   /  j 

that  door  third   floors  at  a  weekly  rent  amounting  to  26L  a-year 

in  his  posses-      — [that]  he  has  exclusive  control  over  these  rooms  and 

fe^foundthe^*^'*  has  the   keys  thereof  in  his  possession--[that]  he  has 

door  fastened  he  also  a  latch-key  to  the  street  door,  by  which  he  lets  him- 

house  through     self  in  at  night — [that]  there  are  other  lodgers  in  the 

HeV^hat  B   ^^"8^3  ^^  some  of  whom  the  landlord  gives  latch-keys  ; 

being  a  lodger,    but  he  Sometimes  has  young  men  as  lodgers,  and  to  these 

did  not  occupy  i  o       » 

any  premises  the  landlord  does  not  intrust  latch-keys — [that  his  (6)  ] 
tenant/°wi^in  i^ght  of  egress  and  ingress  has  never  been  interfered  with 
the2'wn"V'    ^y    *®  landlord  —  [that]   there  is  another  lock  to  the 

c.  45,  s.  27. 

Where  the  (^)  When  the  case  was  first  called  on  in  Michaelmas  Term,  1844  (Nov.  18), 

case  found  that  the  Lord  Chief  Justice  observed  that  the  case  stated  evidence  only  and  uoi  facts  ; 

B.  "stated"  j^j  j|,^t  jj  should  be  referred  to  the  revising  barrister  to  state  facte  only,  and 

it  was^remitted*  ^^^  ^^^^  ^^^  ^**®  should  state  whether  or  not  the  landlord  resided  in  the  house, 

to  the  revising  The  case  was  accordingly  remitted  to  the  revising  barrister,  and  was  amended  by 

barrister  upon  striking  out  the  words  in  brackeU  and  inserting  those  in  italics,  infra,  p.  345. 

the  ground  that  ^^^  yhese  words   were  omitted  in  the  amended  case,  and  the  words  the 

\uTnoXfact$!^^  f^^^^^^^^*  inserted  in  lieu  thereof. 
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entrance  door,  but  he  has  never  seen  the  key  of  it —       1845. 
[that]  when  he  has  found  the  street  door  fastened,  he  has        I 
entered  the  house  through  Marshall's  shop.  App. 

Pitta'  name  appears  along  with  Marshall's  'upon  the       ^n^p^' 
rate  made  in  November*  184^,  and  upon  the  subsequent 
rates. 

There  was  no  rate  made  between  April,  1843»  and 
November,  184S.  Upon  these  facts,  the  point  raised  for 
my  decision  is,  whether  Samuel  Pitts  had  such  an  exclu- 
sive occupation  of  the  second  and  third  floors  of  the  house. 
No.  17,  Catherine  Street,  as  to  confer  the  franchise. 

On  that  point,  I  have  decided  in  the  negative. 

(Signed)  D.  C.  M. 

Revising  Barrister. 

Charles  Marshall,  the  landlord,  not  only  occupied  the 
ground  floor  as  a  coffee^shop,  but  also  resided  with  his 
family  on  the  premises. 

(Signed)  D.  C.  M. 

Corkburn,  Q.  C.  for  the  appellant. — The  claimant  oc- 
cupies a  "  building"  within  the  meaning  of  the  ^th  sec- 
tion of  the  Reform  Act.  The  case  of  Wright,  App. 
and  The  Toum  Clerk  of  Stockport,  Resp.  (a),  shows  that 
a  floor  or  room  in  the  separate  occupation  of  a  party  will 
constitute  a  building  within  the  meaning  of  that  section. 
Here,  no  one  has  a  right  to  interfere  with  the  occupation 
of  the  claimant.  The  only  difference  between  that  case 
and  the  present  is,  that  here  the  landlord  resides  upon  the 
premises.  That  fact  does  not  appear  in  the  Stockport 
case,  but  the  landlord  there  must,  at  least,  have  had  a 
control  over  the  steam  engine.  It  may  be,  that,  in  cases 
of  burglary,  the  whole  of  the  present  house  would  be  con- 
sidered as  in  the  occupation  of  the  landlord ;   but  the 

(a)  Ant$,  p.  39. 
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1845.       Reform  Act  ia  not  to  becoDstrued  by  aoy  strained  analogy 
Pj^^         to  criminal  cases.    If  it  is  once  conceded  that  a  portion  of 
^PP'         a  house  may  constitute  a  building,  the  residence  of  the 
Bstp.  '     landlord  upon  the  premises  can  make  no  substantial  dif- 
ference*   [^Erle,  J. — The  claim  in  this  case  is  in  respect 
of  pari  of  a  house.     In  the  Stockport  case  it  was  held 
that  each  party  occupied  a  building.]     There  is  no  ob- 
jection as  to  the  form  of  the  claim  in  this  case. 

MerewetAer,  for  the  respondent,  was  not  called  upon. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  present 
question  i^  free  from  doubt.  The  question  is,  whether  the 
claimant  occupies  the  premises  in  question  ''  as  owner  or 
tenant.'*  It  does  not  so  much  turn  upon  the  description  of 
the  premises  as  upon  the  nature  of  the  occupation.  The 
landlord  of  the  house  gives  only  a  limited  enjoyment  to 
the  claimant.  The  street  door  has  a  lock  to  which  the 
claimant  has  not  a  key,  and  his  right  of  access,  though  it 
is  not  interfered  with,  is  merely  permissive.  It  cannot  be 
said  that  he  occupies  any  premises  as  owner  or  tenant ;  he 
is  strictly  an  inmate  or  lodger- 

The  other  judges  concurring. 

Decision  affirmed,  with  costs. 


r 
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BOROUGH  OF  TOTNES. 

Toms Appellant.  1845. 

Cuming Respondent.  j^ul'^^'^e 

At  the  Court,  &c.  Henry  Jones,  of  Fore  Street,  ToCnes,  a  notice  of  ob- 
on  the  list  of  voters  for  the  parish  of  Totnes,  in  the  said  u^*^°thri7th 
borough,  objected  to  the  name  of  Samuel  Angel  being  re-  !?5**  ^^^  ^ 
tained  on  the  list  of  persons  entitled  to  vote  in  the  election  be  signed  by 
of  members  for  the  said  borough*  himie/fr 

The  notice  of  objection  had  been  signed  by  the  objector  be^d"i"gjj 
himself,  and  a  copy  thereof  had  been  signed  with  the  name  wberethe  notice 
of  the  objector  by  one  William  Bernard  Hannaford,  by  under  aecu  lOO. 
his  direction  and  in  his  presence,  and  both  were  addressed 
to  the  said  Samuel  Angel,  at  his  place  of  abode,  as 
described  in  the  said  Ust.    The  said  notice  and  copy  were 
examined  by  the  said  objector,  and  were  by  him  taken  to 
the  postmaster  at  Totnes,  on  the  23d  day  of  August  last, 
and  compared  and  stamped  by  the  postmaster.    The  said 
potice  was  retained  at  the  post-office  to  be  forwarded  ac- 
cording to  the  act,  and  the  said  copy  was  returned  to  the 
objector  who  produced  the  same  to  me  in  Court. 

The  said  notice  would,  in  the  ordinary  course  of  post, 
have  been  delivered  at  the  said  pl^ce  of  abode  as  described 
in  the  said  Ust  on  or  before  the  twenty-fifth  day  of  August 
last*  It  was  objected  on  the  part  of  the  said  Samuel 
Angel,  that  the  production  of  such  stamped  copy  was  not 
the  production  of  a  duplicate  notice  as  required  by  6  Vict. 
c,  18,  s.  100(a).  And  I,  being  of  that  opinion,  retained 
the  name  of  the  voter.  The  voter  did  not  prove  his  quali* 
fication  (6). 

(a)  AnU,  p.  230. 

(fr)  It  is  to  bb  presumed  that  the  levisiog  banister  did  not  oall  upon  the 
votei  to  prove  his  qaalification  ;  for,  by  the  40th  secL  of  the  Registration  Act 
{ante,  p.  104),  it  is  only  in  cases  where  the  objector  shall  appear,  and  "  shall 
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1845.  [Twelve  other  cases  were  consolidated  with  the  principal 

Toms,  ^^^'1 

App.  'pijg  question  for  the  opinion  of  the  Court  is,  whether, 

Re$p.  under  the  circumstances  mentioned  in  the  above  statement, 
the  name  of  the  said  Samuel  Angel  was  rightly  retained 
in  the  said  list  of  voters. 

If  the  Court  shall  be  of  that  opinion,  the  register  is  to 
stand  without  amendment. 

If  the  Court  shall  be  of  a  contrary  opinion,  the  register 
is  to  be  amended  by  expunging  therefrom  the  names  of 
the  said  Samuel  Angel,  &c.  (a) 

(Signed)  J.  L.  L. 

Revising  Barrister. 

Kinglaie,  Serjt.  for  the  appellant. — The  question  here 
is,  whether  a  proper  notice  of  objection  was  given  within 
the  6  Vict.  c.  18,  s.  100.  It  is  submitted,  that  the 
stamped  copy  produced  before  the  revising  barrister, 
though  not  signed  by  the  objector  himself,  was  sufficiently 
a  duplicate  within  the  meaning  of  that  section,  it  having 
been  signed  by  his  authority,  and  the  notice  sent  by  the 
post  having  been  actually  signed  by  him.  [Tindal,  C.  J. — 
The  one  sent  by  the  post  may,  I  think,  be  called  an 
original ;  the  question  is,  whether  the  other  can  be  called 
a  duplicate.  Cresstoett,  J. — Is  it  not  the  intention  of  the 
statute  that  the  copy  retained  should  be  identical  with  the 
one  that  is  sent  ?  ]  It  is  submitted  that  they  are  sufficiently 
identical  in  this  case.     The  17th  sect,  (b)  requires  the 


prove  that  he  gave  the  notice  or  notices  respectively  reqaired,  &c.  to  be  given  by 
him"  that  the  barrister  is  to  require  the  party  objected  to  to  prove  his  title ;  and 
the  revising  barrister  having,  in  this  case,  held  the  notice  to  be  bad,  it  was  the 
same  as  if  no  notice  had  been  given.  The  barrister  has  no  power  under  the  act 
to  call  upon  a  party  to  prove  his  qualification  de  bene  esse. 

(a)  I'hese  parties  not  having  been  called  upon  to  prove  their  qaalification. 
Vide  ante,  p.  9,  n.,  and  p.  281,  n.  (h). 

(fr)  AnU,  p.  10. 
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notice  of  objection  to  be  signed  by  the  party  objecting.  It  1845. 
is  sufficient  to  show  that  the  notice  retained  has  been  ex-  -p^^^^ 
amined  by  the  postmaster  and  found  to  correspond  with  ^f'P' 
the  one  that  is  sent.  He  would  not  know  the  handwriting  Rap. 
of  the  party,  and  the  stamp  is  no  authentication  of  that. 
It  may,  perhaps,  be  necessary  to  prove  the  objector's  sig- 
nature to  the  copy  sent.  Prior  to  the  passing  of  the 
Registration  Act,  an  objector  must  have  proved  personal 
service  of  the  notice  and  also  the  signature  of  such  no- 
tice (a).  The  personal  service  has  now  been  dispensed 
with.  IMaule,  J. — The  17th  sect,  does  not  say  the  sig- 
nature must  be  in  the  objector's  own  handwriting.]  It 
may  therefore  be  a  question,  whether  even  the  signature 
to  the  copy  sent  must  be  personal ;  upon  the  principle, 
qui  facit  per  alium  facit  per  se.  [Erie,  J. — Supposing  the 
attorney's  clerk  might  have  signed  both  the  notices :  here 
he  did  not  sign  the  one  that  was  sent  by  the  post]  In 
Schneider  v.  Norris  (6),  it  was  held  that  a  bill  of  parcels, 
in  which  the  name  of  the  vendor  was  printed  and  that  of 
the  vendee  written  by  the  vendor,  was  a  sufficient  memo- 
randum within  the  statute  of  frauds  to  charge  the  vendor. 
{Tindal,  C.  J. — That  was  under  the  17th  section  of  the 
statute,  which  says  that  the  memorandum  '*  must  be  signed 
by  the  parties  to  be  charged,  or  their  agents"  (c).  In 
another  section,  it  speaks  of  a  signature  ''  by  the  party," 

(a)  Under  the  Reform  Act,  no  Dolice  was  required  to  be  given  to  the  party 
objected  to,  in  boroughs,  (See  lect.  47.)  A  notice  to  the  overseers  was  all  that 
was  required.     The  form  of  such  notice,  which  is  given  in  the  Sched.  1.  No.  5, 

concludes  thus  :-^'*  (signed)  A .  B.  of [place  of  abodt"']    But  in  countia 

an  objector  was  required  to  give  a  notice  to  the  overseers,  and  also  to  "  give  to 
the  person  objected  to,  or  leave  at  his  place  of  abode  as  desciibed  in  such  list 
(published  by  the  overseers),  or  personally  deliver  to  his  tenant  in  occupation,  a 
notice  in  writing,  according  to  the  form,"  &c.  Both  these  forms,  given  in  Sched. 
H.  Nos.  4  and  5,  conclude  in  the  same  manner  as  that  above-mentioned. 

(6)  2  M.  £c  S.  286. 

(c)  29  Car.  2,  c.  3,  s.  17. 
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1845.       without   mentioning  any  agent  (a).       Cresswett,  J.  re- 

Toms,        feared  to  Hyde  v.  Johnson  (b);  where  it  was  held  that 

^PP'         under  the  9  Geo.  4,  c.  14,  s.  1,  an  acknowledgment  signed 

jRmji.  '      by  the  agent  of  the  debtor  will  not  retrieve  a  debt  barred 

by  the  Statute  of  Limitations ;  it  must  be  signed  by  the 

debtor  himself.]      That  case  appears  inconsistent  with 

Schneider  v.  NorrU. 

Coekbum,  Q.  C.  for  the  respondent — The  9  Geo.  4, 
c.  14,  requires  the  acknowledgment  to  be  signed  ''  by  the 
party  chargeable  thereby,'*  and  nothing  is  said  about  an 
agent.  The  case  of  Hyde  ▼•  Johnson  is  therefore  a 
direct  authority  that  the  notice  of  objection  required  by 
the  Registration  Act  must  have  the  personal  signature  of 
the  objector.  That  being  so,  the  document  produced 
before  the  revising  barrister  was  a  copy,  and  not  a  dupli- 
cate. [Maulef  J. — A  duplicate  means  the  same  in  aU 
essential  particulars.  It  appears  that  the  postmaster  may 
select  which  of  the  two  documents  he  will  send.]  The 
form  of  the  notice  of  objection  given  in  the  schedules  to 
the  Reform  Act  ends  by  saying,  "  (signed)  A.  B.  [phwe 
of  abodey\c) :  but  there  was  no  provision  in  the  act  as 
to  what  signature  was  required  :  doubts  having  probably 
arben  as  to  what  was  a  sufficient  signature  under  this  act, 
the  new  act  requires  that  the  signature  shall  be  by  the 
person  objecting. 

Kinglaie,  Serjt.  in  reply. — In  Kine  v.  Beaumont  {d)  it 
was  held  that  the  copy  of  an  original  letter  giving  notice 
of  the  dishonour  of  a  bill  is  admissible  in  evidence  with- 
out notice  to  produce  the  original  letter,  upon  the  ground, 
as  stated  by  Burroughs  J.,  that  there  is  no  substantial 
distinction  between  a  duplicate  original  and  a  copy  made 
at  the  time.    [Manle^  J. — It  would  hardly  be  contended 

(a)  See  sect.  7.  (c)  Vide  soprt,  p.  349,  o.  («). 

{b)  2  New  Ca.  776 ;  3  Scott,  289.        (d)  3  B.  &  B.  388 ;  7  Moore,  1 12. 
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upon  the  authority  of  that  ca8e»  that  an  examined  copy  of       1845. 
a  bill  of  exchange  drawn  in  duplicate  was  the  same  thing        r^^^^ 
as  a  duplicate.    If  the  signature  of  the  party  n  essential      ^pp- 
to  the  original  notice^  then  the  document  in  qttestion  was        Sup.  ' 
not  the  same  in  all  essential  particulars.]     In  Hyde  v, 
Johnson  great  stress  was  laid  upon  the  fact  that  the  Sta- 
tute of  Limitations,  21  Jac.  1,  c.  16,  which  contained  the 
word  agent,  was  recited  in  Lord  Tenterdeil*s  Act,  9  (Jeo.  4, 
c.  14,  and  therefore  the  omission  of  that  word  in  the  latter 
act  could  not  be  considered  accidental.    That  argument 
does  not  apply  to  the  present  case.     It  may  be  necessary  to 
prove  before  the  revising  barrister  the  personal  signature 
of  the  objector  to  the  original  notice  which  is  sent  to  the 
party  objected  to ;  but  that  is  all  that  is  required.    [Erie, 
i. — Is  not  the  production  of  the  stamped  copy  sufficient 
for  than  purpose  ?]     That  is  only  to  show  that  a  notice 
has  been  sent ;  whether  that  notice  was  sufficient  is  ano- 
ther question. 

TiNDAL,  C.  J.— It  appears  to  me  that  the  revising  bar- 
rister was  right  in  his  decision  that  the  notice  of  objection 
was  not  proved  to  have  been  given  pursuant  to  the  provi- 
sions of  the  100th  sect,  of  the  6  Vict.  c.  18. 

The  first  question  is,  whether  the  original  notice  of 
objection  should  be  signed  by  the  objector  himself.  Now 
the  17th  sectk  of  the  same  act  says  that, ''  every  person  so 
objecting  shall  givCy  or  cause  to  be  left  at  the  place  of 
abode  of  the  person  objected  to,  a  notice  according  to  the 
form  numbered  (11)  in  the  said  schedule  (B.);  and  every 
notice  of  objection  shall  be  signed  by  the  person  object- 
ing.** And  the  form  given  in  that  schedule  commences 
with  the  words,  ''  I  hereby  give  you  notice,"  &c.  and 
concludes,  "  (signed)  A.  B.  of  [place  of  abode"]  on  the 
list  of  voters  for  the  parish  of ." 

The  natural  meaning  of  this  would  be,  that  a  personal 
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1845.       signature  was  required.     And  there  is  great  reason  and 


Toms,        good  sense  in  so  interpreting  the  clause.    If  the  real  ob- 

^pp-        jector  were  unknown,  and  were  at  liberty  to  get  some  one 

Bup.        else  to  sign  the  notice,  there  might  be  great  difficulty  in 

getting  costs  from  him.     Some  shu£9ing  person  might  be 

put  forward  in  his  stead.     The  case  of  Hyde  v.  Johnson 

corroborates  the  propriety  of  this  decision. 

Then  if  the  original  notice  must  be  signed  by  the  ob- 
jector himself,  it  appears  to  me  that  the  requisites  of  the 
100th  section  have  not  been  complied  with.  That  section 
requires  that  *'  whenever  any  person  shall  be  desirous  of 
sending  any  such  notice  of  objection  by  the  post,  he  shall 
deliver  the  same,  duly  directed,  open  and  in  duplicate,  to 
the  postmaster,"  &c.  Apparently  from  this  each  dupli- 
cate is  to  be  an  original.  Then  the  postmaster  is  to 
**  compare  the  said  notice  and  the  duplicate,  and  on  being 
satisfied  that  they  are  alike  in  their  address  and  in  their 
contents,  shall  forward  one  of  them  to  its  address  by  the 
post,  and  shall  return  the  other  to  the  party  bringing  the 
same,  duly  stamped  with  the  stamp  of  the  said  post- 
office.'*  It  is  open  therefore  to  the  postmaster  to  send 
which  notice  be  pleases.  The  very  meaning  of  the  term 
duplicate  is  that  one  document  resembles  the  other  in  all 
essentials.  The  instance  put  by  my  brother  Maule,  in  the 
course  of  the  argument,  of  bills  drawn  in  duplicate,  is  an 
applicable  illustration.  In  this  case  one  of  the  documents 
was  a  notice ;  but  the  other  was  none  at  all. 

Maule,  J.— I  am  of  the  same  opinion.  I  think  that 
the  signature  should  be  that  of  the  party  objecting ;  and 
that  this  is  deducible  both  from  the  words  of  the  17th 
section,  and  from  the  form  given  in  the  schedule  there  re- 
ferred to.  The  form  shows  that  the  name  and  place  of 
abode  of  the  objector  are  to  be  at  the  bottom  of  the 
notice ;  and  the  provision  at  the  end  of  the  section,  re- 
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quiring  every  notice  to  be  signed  by  the  person  objecting,        1845. 
is  in  addition  to  the  requisition  thcit  the  name  should  be        j^^, 
there.     This  shows  that  it  must  be  the  party  himself  who         -^pP' 
puts  his  name  there.     The  term  signing,  means  marking         Rup. 
in  some  way  by  the  party  himself.     Two  things  therefore 
appear  clearly  to  be  required — that  the  name  of  the  party 
should  be  at  the  bottom  of  the  notice — and  that  it  should 
be  placed  there  by  the  party  himself.    The  purport  of  the 
section  is^  that  the  party  objected  to  may  have  some  means 
of  knowing  that  the  objecting  party  did  really  object. 
Otherwise  persons  might  be  put  to  the  trouble  of  coming 
up  to  defend  their  votes,  and  find  there  was  no  real  ob- 
jector^  and  that  his  name  had  been  put  to  the  notice  with- 
out his  authority. 

Then  the  question  is,  whether  the  duplicate,  which  is  to 
be  returned  by  the  postmaster  to  the  person  who  brings  the 
notice,  must  be  similarly  signed.  The  term  duplicate  means 
a  document  which  is  essentially  the  same  as  another — that 
is,  differing  only  numerically  from  that  other.  It  is  not 
the  same  as  an  examined  copy;  though  that  may  be  a 
duplicate,  where  no  operation  is  given  to  an  original  dif- 
ferent from  that  given  to  the  copy.  But  in  the  present 
case  the  copy  is  essentially  different  from  the  original. 

I  conceive  that  it  was  necessary  to  prove  the  handwriting 
of  the  objector  to  both  the  documents  before  the  revising 
barrister;  and  such  proof  not  having  been  given,  that  the 
barrister  was  right  in  his  decision. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  effect 
of  the  17th  section  is,  that  the  objecting  party  is  to  give 
a  notice  of  objection,  and  that  his  name  is  to  be  sub- 
scribed thereto  by  himself.  Then  as  to  the  duplicate; 
the  objecting  party  is  relieved  from  the  proof  of  the  ordi- 
nary service  of  the  notice,  by  adopting  the  course  pre- 
scribed by  the  100th  section,  but  he  must  show  that  the 

VOL.  I.— B.  A.  A  A 
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1845.       document  sent  by  the  post  is  identical  with  the  one  pro- 
j^^        duced  before  the  barrister. 

App. 

lUsp.  Erle,  J. — I  am  of  the  same  opinion.     The  provisions 

of  the  statute  seem  to  be  framed  with  particular  care,  that 
a  notice  of  objection  must  be  signed  by  the  objector  him- 
self. This  is  apparent  from  the  terms  both  of  the  7th 
section  as  well  as  of  the  17th.  The  100th  section  speaks 
of  a  duplicate  notice,  which  can  only  mean  a  duplicate 
original. 

Decision  affirmed. 
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CITY  OF  WESTMINSTER. 

Charles  Score Appellant.  \9ULK 

George  Huggett Respondent,  Thunday 

CASE. 


Jannary 


16. 


T>     -  1      i»«  •       •»  A.  occupied  two 

Parish  of  Saint  James.  rooms,  on  the 

Case  of  George  Bedford,  a  claimant  ^^^iJmll! 

(Copy  notice  of  claim.)  «*J»°K  wUheacU 

■^•'  '  other.    The 

George  Bedford.  |  No.  7,  Leicester  Street,  I  Apart-  |  No.  7.  Leicester  Street,  other  floors  were 
I  Regent  Street         |   nents.  |         Regent  Street.         occupied  by 

other  parties. 

George  Bedford  occupied  apartments  at  No.  7,  Leices-  There  waam 

o  •!••»  ../»  1       common  street 

ter  Street,  in  this  parish,  consisting  of  two  rooms  on  the  door  to  the 
second  floor,  which  communicated  with  each  other,  for  ^hi^'wasmthc 
which  he  paid  20L  16*.  a-year  rent.      These  rooms  were  possession  of 

each  of  the  oc- 

occupied  for  four  years  by  Bedford  for  the  purpose  of  copiers,  who 
dwelling,  and  Bedford  bad  the  use  of  the  back  kitchen  of  thekres^c- 
.and  yard  in  common  with  otber  parties.     The  house  con-  ^^®  j2^di^°of' 
sisted  of  four  stories.     The  front  kitchen  on  the  basement  the  house  did 
was  let  to  another  party.    The  ground  floor,  first  floor  in  or  occupy  any 
and  attics  were  each  separately  occupied  by  other  parties.  ^Held,^at 
The  access  to  the  kitchen  and  to  the  first  and  other  floors  the  occupation 

of  A.  was  sum- 
was  by  the  common  street-door  of  the  house,  a  key  of  cient  within  the 

which  was  in  the  possession  of  each  of  the  occupiers,  who  will.  4,  c.  45. 

had  each  a  key  of  the  respective  apartments  in  his  own  2if^"**j.)^'at 

occupation,  and  the  exclusive  right  of  access  thereto.  the  term  apart- 

_  ,  __  r^  .1     .  menf«  IS  a  sufli- 

The  landlord,  Mr.  Kemp,  did  not  reside  m,  or  occupy,  cient  description 
any  part  of  the  house.     No  question  arose  as  to  residence  wii?mthe  i 

or  rating.  aection. 

Upon  these  facts  the  point  raised  for  my  decision  is, 
whether  the  occupation  of  such  two  rooms  in  No.  7,  Lei- 
cester Street  by  the  claimant  is  sufficient  to  confer  the 
elective  franchise :  and  upon  that  point  I  have  decided  in 
the  affirmative. 

(Signed)        D.  C.  M.  Revising  Barrister. 
aa2 
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1845.  Merewether  for  the  appellant.— There  is  a  preliminary 


ScoRB,  objection  in  this  case,  that  the  party  claims  in  respect  of 
HuooETT  ^^  occupation  of  apartments^  which  is  an  insufficient 
fi«v»  description  of  the  property.  [CresstoeUf  J. — There  is  no 
objection  raised  in  the  case  upon  that  point  (a).]  It  was 
probably  taken  before  the  revising  barrister  and  overruled 
by  him.  [Maule,  J. — The  term  apartments  appears  to 
me  to  be  quite  a  sufficient  description.  Erie,  J. — We  can 
decide  only  upon  the  point  raised  by  the  case  (a)] 

It  is  not  necessary  to  go  into  the  cases  as  to  burglary, 
or  under  the  settlement  law.  Wright,  App.  and  The 
Town  Clerk  of  Stociport,  Resp.(6),  has  affirmed  certain 
principles;  but  that  case  is  very  distinguishable  from  the 
present.  In  that  case,  though  the  landlord  may  have  oc- 
cupied one  room,  still  the  other  parties  had  a  separate 
and  distinct  occupation  of  the  other  parts  of  the  building; 
but  in  this  case,  if  the  landlord  came  into  the  house  it 
would  alter  the  situation  of  the  claimant.  [Maule,  J. — So 
it  would  if  the  landlord  turned  him  out.]  This  case  re- 
sembles Pitts,  App.  and  Smedley,  Resp.(c) 

CocAburn,  Q.  C,  for  the  respondent,  was  not  called 
upon. 

TiNDAL,  C.  J. — ^The  claimant  here  had  the  key  of  the 
outer  door.  I  think  the  case  cannot  be  distinguished 
from  one  where  two  families  go  into  one  house — the  one 
living  in  rooms  on  the  one  side,  and  the  other,  on  the  other 
side. 

The  other  judges  concurring, 

Decision  affirmed,  with  costs. 

(a)  Vidi  Simpton,  App.  and  WiVdmon,  Resp.  anU,  p.  308. 
(fr)  Awtt,  p.  39.  (e)  Ante,  p.  344. 
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BOROUGH  OF  CAMBRIDGE. 

Charles  Henry  Cooper Appellant. 

Charles  Pestell  Harris  (Town  Clerk  of 

Cambridge) Respondent. 

(Austin's  case.) 

CASE. 

At  the  Court,  &c.,  Charles  Henry  Cooper  objected  to 
the  name  of  Samuel  Austin  being  retained  on  the  list  of 
voters  for  the  parish  of  Holy  Trinity.  The  name  stood 
upon  the  list  in  this  form : 


Name. 

Place  of  Abode. 

Qaalification. 

Street,  Lane  or  other  Place 
in  this  Parish,  where  Pro- 
perty is  situate,  and  No. 
of  House,  if  any. 

Austin,  Samoel. 

KiDg  Street. 

House. 

King  Street. 

It  appeared  that  Samuel  Austin  was,  in  the  month  of 
November,  1843,  appointed  by  the  Postmaster  General 
to  carry  letters  from  Cambridge  to  Waterbeach,  and  to 
receive  the  postage  due  on  the  letters  so  carried ;  that  he 
made  the  declaration  set  out  in  the  schedule  annexed  to 
the  statute^  1  Vict.  c.  33,  and  that  he  was  employed  in  the 
business  above  mentioned  for  above  three  months,  and 
resigned  his  office  in  March,  1844. 

It  was  contended  that  by  virtue  of  several  statutes,  and 
especially  of  the  22  Geo.  3,  c.  41  (a),  and  6  Vict.  c.  18, 

(a)  By  sect.  1,  "No  postmaster,  postmasters  general,  or  his  or  their  deputy 
or  deputies,  or  any  person  employed  by  or  under  him  or  them  in  receiving, 
collecting  or  managing  the  revenue  of  the  post-office,  or  any  part  thereof,  &c« 
(enumerating  other  parties),  shall  be  capable  of  giving  his  vote  for  the  election 
of  any  knight  of  the  shire,  commissioner,  citizen,  burgess,  &c.,  and  if  any  person 
hereby  made  incapable  of  voting  as  aforesaid  shall  nevertheless  presume  to  give 
his  vote  during  the  time  he  shall  hold,  or  within  twelve  calendar  months  after 


1845. 

Thur$day, 
January  16. 

A  letter-carrier 
in  the  post- 
office,  who  has 
resigned  his 
situation  within 
twelve  months 
ofthe  31st  July, 
is  not  entitled  to 
be  registered. 
\¥here  the 
appellant  ap- 
pears by  coun- 
sel, but  no  one 
appears  for  the 
respondent,  the 
Court  will  re- 
quire the  appel- 
lant to  argue 
thee 
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1845.       8.  40  (a),  the  name  ought  to  be  expunged  from  the  list  of 

Cooper,        ^Oters. 

i4pp.  I  decided  otherwise,  and  retained  the  same. 

Harris, 

Resp.  (The  town  clerk  of  the  borough  was  named  respondent.) 

(Signed)        M.  P.,  Revising  Barrister. 

Gunning  for  the  appellant,  no  one  appearing  for  the 
respondent,  prayed  the  judgment  of  the  Court,  to  which 
he  submitted  he  was  entitled,  as  by  the  60th  section  of 
the  6  Vict.  c.  18(6),  the  appeals  were  to  be  heard  in  the 
same  manner  as  special  cases  between  party  and  party. 
[Cresswell,  J. — That  only  refers  to  the  course  of  argument. 
Tindaly  C.  J. — The  respondent  may  think  the  ground  of 
appeal  so  weak  that  it  is  not  necessary  to  appear  to  sup- 
port the  decision.    We  must  hear  the  appellant.] 

The  party  objected  to  clearly  comes  within  the  disqualify- 
ing words  of  the  22Geo.  S,  c.41,  s.  1.  He  was  disqualified 
for  twelve  months  after  he  resigned  his  office,  and  there- 
fore the  barrister  was  bound  to  expunge  his  name,  under 
the  6  Vict.  c.  18,  s.  40.  It  may  be  a  hard  case  upon  the 
party,  but  it  is  not  more  so  than  that  of  a  person  coming 
of  age,  or  a  freeman  acquiring  his  freedom,  on  the  1st  of 
August,  neither  of  whom  would  be  entitled  to  be  registered 
on  the  31st  of  July. 

TiNDAL,  C.  J. — We  all  agree  the  decision  is  wrong. 

Decision  reversed. 

he  shall  cease  to  hold  or  execute,  any  of  the  offices  aforesaid,  cootraiy  to  the  true 
intent  and  meaning  of  this  act,  such  votes  so  given  shall  be  held  null  and  void 
to  all  intents  and  purposes  whatsoever,  and  every  person  so  ofiending  shall  for- 
feit the  sum  of  lOO^." 
(a)  Ante,  p.  104,  n.  (6).  (b)  Ant$,  p.  328,  n.  (a). 
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BOROUGH  OF  NORTHAMPTON.  1845. 

Mmiday, 

John  Jeffrey Appellant.  January  20. 

William  Kitchener    •    .     •    .    Respondent.         Bythe2Wiii. 

4,  c.  45,  s.  33, 

CASE.  everyperson 

theo  baviDg  a 

At  the  Court,  &c.  John  JeflTrey  duly  ohjected  to  the  atloughb^^' 
name  of  William  Kitchener,  which  appeared  on  the  list  of  *|r^°*  °^  "^ 

^  *rr  ^      other  qoalifica- 

persons  (not  being  freemen)  entitled  to  vote  for  the  said  tioo  than  as  a 

borough  in  respect  of  any  right  other  than  those  conferred  mfS%c\\M 

by  an  act  passed  in  the  second  year  of  the  reign  of  King  J^^in  *'JJ;\'^**^ 

William  the  Fourth,  entitled  "An  Act  to  amend  the  »hall be quali- 

Representation  of  the  People  in  England  and  Wales,"  for  the  usages  of 

the  said  parish  of  All  Saints,  as  follows :  *'' HeirihtS ' 

Kitchener.  William.    I     Gregory  Street.     [    Six  months'     I    Gregory  Street  ^.tJIJ^L^^*'***** 

Inhabitant  must  be  a  con- 

Householder.  ^^TI^hT"- • 

'  '  '  At  the  passing 

Previously  to  the  passing  of  the  Reform  Act  every  riyh^tyvotin^n 
person  who  had  been  an  inhabitant  householder  within  *he  borough  of 

N.  was  in 


been  in- 


the  borough  of  Northampton  for  six  calendar  months  next  persons  who 

bad  I 
habit 

parochial  relief  or  other  alms  for  the  space  of  twelve  »M>We«forMx 


before  the  day  of  election,  and  who  had  not  received  habitant\ouse- 


mooths  before 
calendar  months  then  last,  was  entitled  to  vote  in  such  thedayofelec* 

1      ..  tion.    A.  was 

election.  qualified  as  an 

William  Kitchener,  at  the  time  of  the  passing  of  the  ""^t^^l^^yl^ 
Reform  Act,  had  a  right  to  vote  as  an  inhabitant  house-  J^^  in  October, 

1    1,       n         1       1  ,        n  -wT       1  ,1  1832,  he  ceased 

holder  for  the  borough  of  Northampton,  and  has  ever  to  reside  at  N. 
since,  with  the  exception  hereinafter  mentioned,  been  an  Hj^idT^B^. 

inhabitant  householder  in  that  borough.  where  he  re- 

®  ^  ^  maioed  for  four- 

He  was  duly  registered  in  the  first  registration  under  teen  weeks ;  he 

the  provisions  of  the  above-mentioned  act,  and  has  never  to  N.  and  became 
since  been  omitted  for  two  successive  years,  unless  in  con-  habitant  house- 
sequence  of  his  having  received  parochial  relief.  hxAAw  and  so 

In  the  month  of  October,  1832,  he  and  his  family  ceased     Held,  that  he 
to  reside  at  Northampton  and  went  to  reside  at  Bedford,  ^  ^\^^^^ 

Yoting. 
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1845.       where  he  remained  for  fourteen  weeks,  and  then  came  back 

Jeffrey,      to  Northampton  and  immediately  became  an  inhabitant 

^PP'         householder,  and  has  so  remained  up  to  the  present  time. 

Kitchener,  '  *  * 

Resp,  He  has  in  every  year  since  the  passing  of  the  Reform 

Act  been  an  inhabitant  householder  duly  qualified  accord- 
ing to  the  usages  and  customs  of  the  borough  of  North- 
ampton on  the  last  day  of  July  in  each  year. 

It  was  objected  that,  by  reason  of  having  ceased  to  be 
an  inhabitant  householder  for  fourteen  weeks  as  above- 
mentioned,  he  was  no  longer  entitled  to  retain  his  reserved 
right  of  voting  as  an  inhabitant  householder. 

I  decided  against  the  objection,  being  of  opinion  that, 
inasmuch  as  his  absence  from  Northampton  occurred 
during  a  period  which  was  not  necessary  to  qualify  him  as 
an  inhabitant  householder  in  any  year,  that  is  to  say, 
between  the  month  of  July  and  February,  he  came  within 
the  saving  of  the  33rd  section  of  the  Reform  Act,  (a)  and 

(a)  Dy  which  it  is  enacted,  «  that  no  person  shall  be  entitled  to  vole  in  the 
election  of  a  member  or  members  to  tierve  in  any  future  parliament  for  any  city 
or  borough,  save  and  except  in  respect  of  some  right  conferred  by  this  act,  or  as 
a  burgess  or  freeman,  or  as  a  freeman  and  liveryman,  or  in  the  case  of  a  city  or 
town  being  a  county  in  itself,  as  a  freeholder  or  burgage  tenant,  as  hereinbefore 
mentioned  :  Provided  always,  that  every  person  now  having  a  right  to  vote  in 
the  election  for  any  city  or  borough  (except,  &c.)  in  virtue  of  any  other  qualifi- 
cation  than  as  a  burgess  or  freeman,  &c.  as  hereinbefore  mentioned,  shall  retain 
such  right  of  voting  so  long  as  he  shall  be  qualified  as  an  elector,  according  to 
the  usages  and  customs  of  such  city  or  borough  or  any  law  now  in  force,  and 
such  person  shall  be  entitled  to  vote  in  the  election  of  a  mennber  or  members  to 
serve  in  any  future  parliament  for  such  city  or  borough,  if  duly  registeied  ac- 
cording  to  the  provisions  hereinafter  contained  ;*  but  that  no  such  person  shall 
be  so  registered  in  any  year  unless  he  shall,  on  the  last  day  of  July  in  such  year, 
be  qualified  as  such  elector  in  such  manner  as  would  entitle  him  then  to  vote  if 
such  day  were  the  day  of  election  and  this  act  had  not  been  passed ;  nor  unless 
such  person,  where  his  qualification  shall  be  in  any  city  or  borough,  shall  have 
resided  for  six  calendar  months  next  previous  to  the  last  day  of  July  in  such 
year  within  such  city  or  borough,  or  within  seven  statute  miles  from  the  place 
where  the  poll  for  such  city  or  borough  shall  heretofore  have  been  taken ;  nor 
unless  such  person,  where  his  qualification  shall  be  within  any  place  sharing  in 
the  election  for  any  city  or  borough,  shall  have  resided  for  six  calendar  months 
next  previous  to  the  last  day  of  July  in  such  year  within  such  respective  place  so 
sharing  as  aforesaid,  or  within  seven  statute  miles  of  the  place  mentioned  in  con- 
junction with  such  respective  place  so  sharing  as  aforesaid,  &c.  :  Provided, 
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I  accordingly  retained  his  name  on  the  list  of  voters  for        1845. 
the  parish  of  All  Saints.  Jefpeey, 

[The  cases  of  several  other  persons  were  consolidated     ^  ^"PP- 

J-  *^  KnCHBNBR, 

with  the  principal  case.]  i^- 

(Signed)  J.  M.  Revising  Barrister. 

Humfrey  for  the  appellant. — The  party  objected  to 
having  ceased  to  be  an  inhabitant  householder  within  the 
borough,  he  could  not  be  said  to  retain  the  right  of  voting, 
within  the  meaning  of  the  2  Will.  4,  c.  45,  s.  33.  ICress- 
fcell^  J. — Could  the  party  have  voted  if  the  election  had 
taken  place  at  the  end  of  the  fourteen  weeks  during  which 
he  was  absent  from  the  borough  ?  The  question  comes  to 
this,  can  a  party  who  has  once  lost  his  qualification  ever 
regain  it  ?  J  It  is  submitted  he  cannot.  The  intention  of 
the  legislature  was  to  take  away  the  different  rights  of 
voting  which  obtained  in  different  boroughs,  and  to  es- 
tablish one  uniform  franchise  throughout  the  country ;  at 
the  same  time  preserving  existing  rights  so  long  as  the 
parties  who  exercised  them  remained  in  the  same  condi- 
tion. The  old  rights  are  reserved  in  the  strictest  manner. 
[^Tindaly  C.  J. — The  right  in  this  case  was  vested  in 
the  parties  who  had  been  inhabitant  householders  for  six 
months  before  the  day  of  election.  Before  the  passing  of 
the  2  Will.  4,  c.  45,  this  party  would  have  had  that  right 
when  he  returned  to  the  borough.  Then  was  not  the 
whole  right  reserved  by  the  act  ?]  He  would  not  have 
had  the  right  if  the  election  had  occurred  at  the  end  of  the 
fourteen  weeks  of  his  absence.  [Erie,  J. — Or  within  six 
months  afterwards.]     So  that,  if  the  absence  in  this  case 

nevtr^tleu,  that  every  such  pereoa  shall  for  ever  cease  to  enjoy  such  right  of 
voting  for  any  such  city  or  borough  as  aforesaid,  if  his  name  shall  have  been 
omitted  for  two  successive  years  from  the  register  of  such  voters  for  such  city  or 
borough  hereinafter  directed  to  be  made,  unless  he  shall  have  been  so  omitted  in 
consequence  of  his  having  received  parochial  relief  within  twelve  calendar 
months  next  previous  to  the  last  day  of  July  in  any  year,  or  in  consequence  of 
hit  absence  on  the  naval  or  military  service  of  his  majesty."   Vide  infra,  p.  364,  n. 
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1845.  commenced  at  the  end  of  October,  the  fourteen  weeks 
Jbffrit,  would  come  down  to  the  following  January,  and  then  the 
KiTCHimBB  P"^y  ^o^^^  ^^^  ^^^^  ^^^^  qualified  on  the  81  st  of  July, 
^^'  whichf  by  a  subsequent  part  of  the  section,  is  substituted 
for  the  day  of  election,  as  the  test  of  the  right  of  the  party 
to  vote.  [Erie,  J. — The  absence  must  have  commenced 
at  the  beginning  of  October,  as  the  case  states  that  in  every 
year  since  the  passing  of  the  Reform  Act  the  party  had 
been  an  inhabitant  householder  duly  qualified  on  the  last 
day  of  July.]  The  section,  however,  as  to  the  3 1  st  of  July, 
does  not  apply  to  the  present  case;  for  the  moment  a  party 
ceases  to  be  an  inhabitant  householder  he  loses  his  right. 
[Cresfwellj  J. — The  other  side  will  contend. that  when  he 
came  back  he  was  remitted  to  his  former  right.]  It  was 
gone  for  ever.  If  anything,  it  would  have  been  a  new 
right,  and  not  the  old  one.  During  his  residence  at  Bed- 
ford he  could  not  have  voted,  or  be  said  to  retain  the  right 
be  possessed  when  the  act  passed;  and  the  clause  applies 
to  parties  who  do  retain  their  rights,  and  not  to  those  who 
have  lost  them.  And  there  is  no  hardship  on  the  voter,  if 
he  voluntarily  abandons  his  right.  Even  if,  by  mistake, 
he  is  left  off  the  register  for  two  successive  years^he  loses 
bis  qualification.  [Afau/e,  J. — His  trying  to  regain  it  after 
that  time  would  look  like  occasionality.] 

Waddington  for  the  respondent. — The  argument  on 
the  other  side  is,  that  if  the  party  ceased  to  be  an  inhabi- 
tant householder  for  the  shortest  time  his  right  was  gone 
for  ever.  But  it  is  submitted  this  is  a  personal  privilege 
reserved  to  the  voter.  [Erfc,  J. — The  words  of  the  act 
are  "  every  person  shall  retain  such  right  of  voting  so  long 
as  he  shall  be  qualified  as  an  elector  according  to  the 
usages  and  customs  of  such  city  or  borough.**]  The  wwds 
^  so  long"  have  not  so  stringent  a  meaning  as  is  contended 
for  on  the  part  of  the  appellant.  It  may  be  stated,  as 
matter  of  history,  that  it  was  the  original  intention  of  those 
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who  introduced  the  Reform  Bill  to  establlih  one  uniform       1845. 


right  of  voting  in  all  boroughs  throughout  the  kingdom,  jsrrRir, 
and  to  abolish  the  existing  franchises.  But  this  was  sue-  ^  ^pP' 
cessfully  resisted,  and  all  existing  rights  were  reserved  to  Rmp* 
the  parties  who  enjoyed  them  at  the  time  of  the  passing 
of  the  act  The  clause  referred  to  does  not  mean  that  the 
party  is  to  enjoy  his  right  merely  so  long  as  he  retains  the 
identical  qualification  of  which  he  was  then  possessed ;  it 
says  so  long  as  he  is  qualified  by  the  custom  of  the 
borough.  [Maule^  J. — Did  not  the  legislature  mean,  we 
will  not  disqualify  a  party  so  long  as  he  does  not  disqualify 
himself?  You  say  the  clause  means — so  long  as  the  party 
retains  some  qualification.]  It  is  not  necessary  that  the 
qualification  should  be  continuous,  if  by  the  usage  of  the 
borough  the  party  still  retained  his  right.  The  clause 
further  provides  that  no  such  person  shall  be  registered 
unless  he  shall  on  the  last  day  of  July  be  qualified  in  such 
manner  as  would  entitle  him  then  to  vote  if  such  day  were 
the  day  of  election.  "  Such  person**  means  the  person  as 
above  described.  All  that  is  required  therefore  is,  that,  on 
the  31st  of  July,  this  party  should  have  been  entitled  to 
vote  ;  and  he  was  so  by  the  custom  of  the  borough.  The 
proviso  at  the  end  of  the  section,  as  to  the  omission  of  the 
name  of  the  party  for  two  successive  years,  must  mean  an 
omission  owing  to  a  want  of  qualification  ;  that  is,  if 
a  party  has  been  disqualified  for  two  years  he  is  to 
lose  his  right.  A  borough  voter  is  not  bound  to  send 
in  a  claim  to  have  his  name  inserted  in  the  list,  as  is  the 
case  with  county  voters.  [Erie,  J. — "  Every  such  person,** 
in  the  last  proviso  just  referred  to,  must  mean,  every 
person  who  has  retained  his  right.  Maule,  J. — A  party 
may  claim,  if  his  name  b  omitted.  And  the  clause  may 
mean  that,  if  he  does  not  claim  for  two  years  when  his 
name  has  been  omitted,  it  may  be  inferred  that  he  does 
not  care  about  the  firanchise.  The  term  *'  omitted**  implies 
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that  something  has  not  been  done  which  ought  to  have 
~  been  done.]  That  can  hardly  be  so,  as  the  proviso  men- 
tions two  exceptions  in  which  the  party's  name  would  be 
properly  omitted,  but  where  the  omission  does  not  dis- 
qualify. [Cresswell,  J. — A  party  could  not  withstand  the 
omission  of  his  name  on  either  of  the  grounds  mentioned.] 
The  78th  section  of  the  Registration  Act  (a)  makes  some 
difTerence  in  the  law.  It  is  thereby  provided  that  the 
party  is  to  lose  his  right  if  his  name  has  been  omitted  for 
two  successive  years,  in  respect  of  the  ancient  franchise, 
though  it  has  been  inserted  in  respect  of  some  qualification 
of  a  different  nature.  [Cressweliy  J. — That  is  a  declara- 
tory clause.]  It  rather  strengthens  the  present  argument. 
It  shows  that  an  omission  from  the  register  means  an 
omission  from  a  particular  list.  [£rfe,  J.— Then  you  would 
say  it  would  make  no  difference  if  a  party  had  ceased  to 
be  an  inhabitant  householder  for  one  entire  year,  and  had 
been  omitted  from  the  list  on  that  account?]  The  argu- 
ment must  go  that  length. 

Hum/ret/,  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  C.J. — I  think  it  is  impossible  to  read  the  pro- 
visions of  the  2  Will.  4,  c.  42,  without  perceiving  the  in- 
tention of  the  legislature,  that  after  the  passing  of  the  act 

(a)  6  Vict  c.  18,  8.  78,  after  reciting  tbe  firat  proviso  in  the  33d  sect  of  the 
2  Will.  4,  c. 45,  down  to  the  mark*,  supra,  p.  360,  n.  (a),  and  the  second 
proviso  in  the  same  section ;  and  that  "  doubts  have  arisen  as  to  the  intent  and 
meaning  of  the  words  '  the  register  of  such  voters'  in  such  last- mentioned  provi- 
sion ;"  declares  and  enacts  "  that  every  such  person  shall  for  ever  cease  to  enjoy 
such  right  of  voting  in  virtue  of  any  other  qualification  than  as  a  burgess  or  free- 
man, &c.  as  aforesaid,  if  his  name  shall  for  two  successive  years  not  have  been 
inserted  or  appear  in  the  register  of  voters  for  such  city  or  borough  in  respect  of 
such  other  qualification  (notwithstanding  the  name  of  such  person  may  appear  in 
such  register  for  both  or  either  of  the  same  two  successive  years  in  respect  of 
some  qualification  of  a  different  nature),  unless  the  name  of  such  person  in  any 
such  year  shall  not  have  been  inserted  as  aforesaid,  or  have  been  omitted,  by  reason 
or  in  consequence  of  his  having  received  parochial  relief  within  twelve  calendar 
months  next  previous  to  the  last  day  of  July  in  the  same  year,  or  by  reason  or  in 
consequence  of  his  absence  on  the  naval  and  military  service  of  her  majesty.*' 
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there  should  be  only  one  right  of  voting  in  boroughs,       ^845. 
namely,  in   those  parties  who  are  commonly  called  ten-      Jeffrby, 
pound  householders.     But  it  was  probably  thought  hard     kitchener, 
that  persons  already  possessed  of  a  franchise  of  a  different         ^P' 
nature  should  lose  that  franchise  by  the  sweeping  provi- 
sions at  the  commencement  of  the  S3d  section,  and  there- 
fore the  proviso  was  introduced  that  every  person  then 
having  a  right  to  vote  for  any  city  or  borough  should  **  re- 
tain such  right  of  voting  so  long  as  he  shall  be  qualified 
according  to  the  usages  and  customs  of  such  city  or  bo- 
rough." 

The  qualification  set  up  in  the  present  case  is  by  a 
person  who  was  qualified  to  vote  in  the  borough  of  North- 
ampton, on  the  7th  of  June,  1832,  the  day  on  which  the 
act  received  the  royal  assent,  as  an  inhabitant  house- 
holder within  the  borough ;  and  the  question  is,  whether 
he  has  retained  that  right.  Now  I  think  that  the  proviso 
in  question  must,  in  this  case,  be  read  and  interpreted 
thus: — so  long  as  he  shall  continue  to  be  an  inhabitant 
householder  within  the  borough.  On  the  part  of  the  re- 
spondent it  is  said  that  this  is  too  stringent  a  construc- 
tion; and  that  the  meaning  of  the  proviso  is — so  long  as 
he  shall  continue  to  be  an  inhabitant  householder;  or  if, 
having  ceased  to  be  an  inhabitant  householder,  he  shall 
afterwards  become  one  again.  But  that  would  be  giving 
him  a  right  to  acquire  a  new  franchise,  and  not  simply  to 
retain  an  old  one.  If  the  act  had  never  passed,  and  the 
party  had  gone  away  from  the  borough,  and  after  a  length 
of  time  he  had  come  back  to  inhabit  as  a  householder, 
and  did  so  inhabit  for  six  months  before  an  election,  he 
would  have  had  the  right  to  vote;  but  it  would  have  been 
not  in  respect  of  his  old  qualification^  but  of  a  new  one. 
It  seems  to  me  that  the  words  of  the  provbo  are  simple 
enough,  and  that  the  subsequent  negative  words,  "  that 
no  such  person  shall  be  registered  unless  he  shall,  on  the 
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1845.       last  day  of  July,  be  qualified  as  such  elector,  in  such 

JsPTRST,      manner  as  would  entitle  liim  then  to  vote,  if  such  day 

KiToiEiiER     ^®'®  ^^^  ^*y  ^^  election,  and  this  act  had  not  passed," 

AMp.         have  no  bearing  upon  the  present  question.     The  words 

'*  such  person''  show  that  the  sentence  is  limited  to  the 

actual  qualification  existing  at  the  passing  of  this  act. 

Maule,  J. — I  am  of  the  same  opinion.  I  think  the  le- 
gislature meant  to  retain  the  qualification  of  persons  who 
did  not  lose  it:  and  that  persons  who  either  ceased  to  be 
inhabitants,  where  that  was  the  qualification,  as  here,  or 
who  allowed  their  names  to  be  omitted  from  the  register 
for  two  years,  should  lose  their  franchise.  They  were  to 
retain  their  right  so  long  as  they  were  qualified.  Now 
the  word  ''retain"  is  a  word  of  time  and  continuity.  If 
a  party  had  lost  one  qualification,  and  immediately  gained 
another  of  the  same  species,  possibly  the  case  might  be 
different. 

C&EsawELL,  J. — I  am  of  the  same  opinion,  and  think 
the  vote  of  the  respondent  ought  to  be  disallowed.  The 
words  of  the  proviso  under  consideration  are  very  clear. 
The  respondent  lost  his  right  of  voting  by  going  away 
from  the  borough.  If  an  election  had  taken  place  during 
his  absence  he  could  not  have  voted.  When  he  came 
back  he  did  not  retun  his  old  qualification.  The  subse- 
quent part  of  the  same  proviso  points  to  an  additional 
qualification ;  it  provides  that  no  such  person  shall  be  re- 
gistered unless  he  shall,  on  the  31st  of  July,  be  qualified 
in  such  manner  as  would  entitle  him  then  to  vote  if  that 
were  the  day  of  election.  This  appears  to  point  to  the 
statute  against  occasional  voters.  And  in  this  borough  a 
party  would  not  have  been  qualified  ''  in  such  manner  as 
would  entitle  him  to  vote,"  unless  he  had  been  an  inha- 
bitant householder  for  six  months  before  the  31st  of  July. 
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Erlb,  J. — I  also  agree  in  the  construction  which  has  ^845. 
been  put  upon  this  section  by  the  rest  of  the  Court.  The  Jsn ret, 
earlier  part  of  the  act  creates  certain  new  rights  of  voting,  kxtchb'neb, 
and  recognizes  the  existence  of  certain  others.  Then  the  ^^' 
33rd  section  excludes  all  other  rights  except  those  of 
parties  who  had  a  right  of  voting  at  the  passing  of  the 
act,  and  who  are  to  retain  such  right  so  long  as  they  shall 
be  qualified,  according  to  the  usages  of  the  borough. 
The  act,  therefore,  contemplates  other  rights  held  by  par- 
ties at  the  time  the  act  passed ;  which  rights  they  are  to 
retain  so  long  as  they  shall  be  qualified.  This  implies  a 
continuity  of  the  qualification.  I  am  inclined  to  think 
that  if  there  were  two  distinct  qualifications  existing  in  a 
borough,  and  a  party  has  first  one  and  then  the  other^ 
he  might  probably  be  within  the  protection  of  this  sec- 
tion. But  that  is  not  the  present  case.  The  subsequent 
part  of  the  proviso  in  question  contains  a  further  excep- 
tion. And  the  proviso  at  the  end  of  the  section  declares 
that  an  omission  firom  the  register  for  two  successive 
years,  for  any  cause  but  the  two  that  are  mentioned,  shall 
operate  as  a  disfranchisement. 

Decbion  reversed  (a). 

(a)    BOROUGH  OF  NORTHAMPTON. 

John  Stanton Appellant, 

John  Jeffrey Retpondent, 

In  this  case,  which  was  before  the  same  reviung  barrister,  the  facts  ^.fere  the 
same  as  in  the  principal  case,  except  that  the  party  objected  to  (James  Adson) 
and  his  family  left  Northampton  at  Christmas,  1841,  and  went  to  reside  else- 
where for  nine  months,  having  daring  all  that  time  ceased  to  occupy  any  house 
within  the  borough ;  and  at  the  end  of  nine  months  he  came  again  with  his 
family  to  reside  at  Northampton,  where  he  had  ever  nnce  been  an  inhabitant 
householder. 

Adson  and  thirteen  other  parties,  under  similar  circumstances,  having  been 
objected  to,  the  barrister  expunged  their  names,  and  the  cases  were  consoli- 
dated. 

Waddington  appeared  for  the  appellant,  and 

Humfrey  for  the  respondent. 

No  argument  was  offered. 

Decision  affirmed. 
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BOROUGH  OF  WESTBURY. 

John  Dyer Appellant. 

1A45  Ebenezbr  Gough Respondent. 

January  20.  CASE. 


AuessoiB  and     THE  name  of  John  Dyer  appeared  upon  the  hst  of  per- 

GoUecton  of  the  .,    .  .11.  «  1 

window  ux  are  sons  entitled  to  vote  m  the  election  of  a  member  to  serve 
for^blbg*°ap^^'  in  parliament  for  the  borough  of  Westbury,  in  respect  of 
pointed  by  land  property  situate  in  the  parish  of  Westbury. 

tax  commission-  '^     /  .  -     ,  .       .  ,  ,  -  ,   , 

era,  acting  as  A  notice  of  objection  was  proved  to  have  been  duly 
commiasionen.  Served  upon  him  and  the  overseers  of  Westbury  against 
em^tctTb '^"sect  ^'^  "8^^  *®  \^9Lve  his  name  retained  upon  the  list  of  voters 
2  of  the  22  Geo.  for  the  said  borough^  before  the  revising  barrister,  holding 

8,  c.  41,  from      ,.    ^        .     « 
the  disqualify-     hlS  Court,  &C. 

of^M«riT*^**  And  upon  the  said  John  Dyer  appearing  and  being 
called  upon  to  prove  himself  entitled  to  have  his  name 
retained  upon  the  list  of  voters  for  the  said  borough,  it 
was  proved  that  the  said  John  Dyer  was,  at  the  time  of 
making  out  the  said  list  of  voters,  and  still  was,  a  person 
employed  in  collecting  the  duties  on  windows,  and  that  he 
was  appointed  such  collector  by  a  warrant  and  appoint- 
ment under  the  hands  and  seals  of  two  of  the  commis* 
sioners  for  executing  the  several  acts  of  parliament  re- 
lating to  the  duties  of  assessed  taxes.  It  was  admitted 
that  the  two  commissioners  making  the  said  appointment 
were  also  commissioners  of  the  land  tax ;  but  this  fact  did 
not  appear  in  any  way  recited  or  otherwise  upon  the  said 
appointment  (a). 

(a)  The  form  of  the  appointment,  as  proved  in  a  similar  case  before  one  of 
the  reporters,  sitting  as  revising  barrister  for  the  city  of  Westminster,  was  aa 
follows : 

"  By  virtue  and  in  pursuance  of  the  powers  and  authorities  of  the  several 
acts  of  parliament  relating  to  the  duties  of  assessed  taxes,  we,  whose  names 
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The  revising  barrister  was  of  opinion  that  the  said       1845. 
John  Dyer  was  not  entitled  on  the  last  day  of  July,  1844^        Dtbb, 
to  have  had  his  name  inserted  in  the  list  of  voters  for  the       go^'b 
said  borough  of  Westbury,  inasmuch  as  it  appeared  to         ^^• 
the  said  barrister  that  the  said  John  Dyer  was^  at  the 
time  of  making  out  th^  said  list  of  voters,  and  stiU  was,  a 
person  employed  in  collecting  the  duties  on  windows, 
within  the  meaning  of  the  22  Geo.  S,  c.  41,  s.  1  (a),  and 
expunged  his  name  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  revising  barrister  was  right  in  so  deciding.  If  the 
Court  should  be  of  opinion  that  the  revising  barrister  waa  ^ 
right,  the  name  is  to  remain  expunged ;  if  otherwise,  the 
name  of  "  John  Dyer,  House,  Market  Place,"  is  to  be 
inserted  in  the  list  of  voters. 

(Signed)        F.  W.  S.,  Revising  Barrister. 

(The  cases  of  eight  other  parties  were  consolidated 
with  the  above  case.) 


are  hereunto  subscribed  and  seals  affixed,  being  (amongst  others)  commissioners 
for  execution  of  the  said  acts,  &c.,  have  made,  £cc.  our  first  assessments  bj 
virtne  of  the  said  acts,  &c.  Now  we  do  hereby  nominate  and  appoint  you, 
&c.  collector  thereof,  and  we  do  hereby  enjoin,  &c.  you  to  make  demand,  &c. 
of  the  assessed  taxes,  &c." 

(a)  Vide  supra,  p.  367,  n.  The  act  is  intituled  '*  An  Act  for  better  securing 
the  Freedom  of  Elections  of  Members  to  serve  in  Parliament,  by  disabling 
certain  Officers  employed  in  the  Collection  or  Management  of  bis  Msjesty's 
Revenues,  from  giving  their  Votes  at  such  Elections." 

Among  the  persons  enumersted  in  sect  1  of  the  act  as  incapable  of  voting, 
is  *'  any  surveyor,  collector,  comptroller,  inspector,  officer  or  other  person,  em* 
ployed  in  collecting,  managing  or  receiving  the  duties  on  windows  or  houses." 

Sect.  2  provides,  "  that  nothing  in  this  act  contained  shall  extend*  or  be  con* 
stmed  to  extend,  to  any  commissioner  of  the  land  tax,  or  any  person  acting  under 
the  appointment  of  such  commissioners  of  the  land  tax,  for  the  purpose  of 
assessiog,  levying,  collecting,  receiving  or  managing  the  land  tax,  or  any  other 
rates  or  duties  already  granted  or  imposed,  or  which  shall  hereafter  be  granted 
or  imposed,  by  authority  of  parliament." 

By  sect.  4  it  is  provided,  "  that  nothing  herein  contained  shall  extend  to  any 
person  who  shall  resign  his  office  or  employment  on  or  before  the  1st  August, 
1782"  (the  day  the  act  was  to  come  into  operation). 

VOL.  I. — B.  A.  B  B 
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1845.  Shee,  Serjt  (with  whom  was  Gunning),  for  the  appel- 

I^YMM,  Ittnt. — The  parties^  on  behalf  of  whom  this  appeal  is  pro- 
GovoB  secuted,  are  said  to  be  disfranchised  by  sect.  1  of  the 
^*  S&  Geo.  8,  c.  41,  as  being  persons  **  employed  in  col- 
lecting or  receiving  the  duties  on  windows  or  houses." 
But  it  is  submitted  that  they  come  within  the  exception 
contained  in  sect.  2,  as  ''  acting  under  the  appointment 
of  commissioners  of  the  land  tax."  That  exception  applies 
to  persons  so  appointed  "  for  the  purpose  of  collecting/' 
&c.  not  only  "  the  land  tax/'  but  also  "  any  other  rates  or 
duties  hereafter  to  be  granted  or  imposed  by  authority  of 
parliament."  It  is  necessary  to  look  into  the  history  of 
these  appointments.  By  one  of  the  early  statutes  on  the 
subject^  the  20  Geo.  2,  c.  8,  s.  6(a),  all  persons  appointed 

(a)  20  Geo.  2,  c.  3,  intituled,  "  Aa  Act  for  repealing  the  seYeral  Rates  and 
Duties  upon  Houses,  Windows  and  Lights,  and  for  granting  to  his  M^estj 
other  Rates  and  Duties  upon  Houses,  Windows  and  Lights :" 

By  sect  6  enacts,  that  "  all  and  every  the  persons  named  or  appointed  to  be 
commissioners  for  putting  in  execution  an  act  of  this  present  session  of  parliament 
(intituled, '  An  Act  for  granting  an  Aid  to  hit  Majesty  by  a  Land  Tax,  £cc.'  20 
Geo.  2,  C.2),  or  by  any  other  act  or  acts  of  parliament  thereby  referred  unto,  or 
who  shall  hereafter  be  named  or  appointed  commissioners  for  putting  in  ezecntioa 
any  future  act  or  acts  of  parliament,  for  granting  an  aid  to  his  Majesty,  &c.  by 
a  land  tax,  shall  be  commissioners  for  putting  in  execution  this  present  act,  &c." 
It  then  provides  for  the  time  and  place  of  the  commissioners'  meeting,  and 
empowers  them  to  divide  themselves  and  to  "  direct  their  several  or  joint  pre- 
cept or  precepts  to  such  inhabitants,  and  such  number  of  them,  as  they  in  their 
discretion  shall  think  most  convenient  to  be  presenters  and  assessors,  requiring 
them  to  appear  before  the  said  commissioners,  &c.,  and  at  such  their  appear- 
ances the  said  commissioners,  £cc.  shall  openly  read,  &c.  the  several  rates  and 
duties  in  this  act  mentioned,  and  openly  declare  the  effect  of  their  chaige  unto 
them,  and  how  and  in  what  manner  they  ought  and  should  make  their  certifi« 
eates  and  assessments,  accoiding  to  the  several  rates  aforesaid,  &c."  It  also 
empowers  the  commisstonen  to  prefix  a  day  for  the  assessors  to  bring  in  their 
certificates ;  "  and  the  assessors  shall  also  then  return  the  names  of  two  or  more 
able  and  sufficient  persons,  within  the  bounds  or  limits  of  those  parishes  or  places 
where  they  shall  be  asseasors  respectively,  to  be  eolUctort  of  the  several  rates 
and  duties,  &c.,  for  whose  paying  unto  the  receiver  general  now  appointed,  &e. 
such  money  as  they  shall  be  charged  withal,  the  parish  or  place  by  whom  they 
are  so  employed  shall  be  answerable,  &c" 

By  secu  7,  the  particular  duty  of  the  eoUoetortit  prescribed  to  them,  and  they 
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to  be  commissioners  of  the  land  tax  by  the  20  Geo.  2,  c.  2,       1845. 
or  any  other  act,  are  appointed  commissioners  for  the  taxes        Dm,  "" 
on  houses  and  windows.  The  20  Geo.  2,  c.  3,  was  in  force  at       gouo'b 
the  time  the  disqualifying  act,  22  Geo.  S,  c.  41,  was  passed;         ^^P- 
and  the  excepting  section  of  the  latter  act  would  apply  to 
parties  appointed  collectors  in  the  manner  mentioned  in  the 
previous  statute.  This  has  invariably  been  the  construction 
put  upon  the  statute  by  committees  of  the  House  of  Com- 
mons, in  the  Bedfordshire  case  (a)  and  others.    ITindcd, 

are  required  to  pay  over  their  receipts  to  the  receiver-geDeral,  his  deputy  or 
deputies. 

By  sect.  9,  the  collectors  are  enjoined  and  required  to  collect  and  pay,  &c., 
under  the  several  pmalties  and  forfeitures  in  the  act  provided. 

Sect.  30  empowers  the  Lords  of  the  Trea$ury  to  appoint  f  unwyors  and  inspec" 
ton  for  examining  and  controlling  the  assessments  and  certificates  of  the  col- 
lectors, with  full  powers  for  the  above  purposes. 

Sect.  43  empowers  them  to  give  salaries  to  the  furveyon  and  other  officers 
lor  their  service. 

(a)  2  Lud.  541.    The  case  was  as  follows : 

Thomas  Barrioger  was  objected  to  by  the  sitting  member  as  being  a  collector 
of  the  duties  on  houses  and  windows,  under  the  disqualifying  stat.  22  Geo.  3, 
c.  41. 

The  argument  against  the  vote  was,  that  the  voter  was  expressly  included 
within  the  disqualifying  words  of  the  act;  that  although  the  same  persons  were 
commissioners  of  both  taxes,  yet  they  acted  in  several  capacities  in  respect  of 
each,  in  the  same  way  as  persons  would  do  who  might  happen  to  be  commis- 
sioners both  of  the  excise  and  customs;  or  as  the  Lord  Chancellor  and  Judges, 
who  are  trustees  of  the  British  Museum  and  governors  of  Greenwich  Hospital, 
but  who  could  not  be  said  to  act  as  trustees  for  the  Museum  in  matters  relating 
to  the  Hospiul ;  that  the  words  **  other  rates  and  duties"  referred  to  rates  ma- 
naged by  the  land  tax  commissioners  as  such ;  and  that  in  the  city  of  London 
the  same  persons  were  not  commissioners  of  both  duties,  but  that  a  different 
qualification  was  required  in  respect  of  each. 

The  argument  in  support  of  the  vote  was,  that  the  2d  section,  in  speaking  of 
land  tax  commissioners,  meant  to  include  the  whole  of  these  offices ;  that  they 
were  always  appointed  assessed  tax  commissioners ;  that  the  disqualifying  sec- 
tion pointed  to  persons  appointed  and  paid  by  the  Treasury,  who  might  for  some 
purposes  be  called  collectors ;  that  the  office  of  collector,  properly  so  called,  was 
not  lucrative,  but  burthensome  and  compulsory,  and  could  not  be  resigned,  and 
was  therefore  not  included  in  the  4th  section  of  the  disqualifying  act,  which 
preserves  the  rights  of  those  who  shall  resign  their  offices  before  a  certain  day. 

The  Committee  determined  that  the  voter  was  not  disqualified. 

They  also  negatived  the  following  motion :-~"  That  any  collectors  or  assetsore 
appointed  by  or  acting  under  the  commissiongrt  of  the  land  tai,  whether  acting 

B  B^ 
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1845.        C.  J. — To  whom  then  would  the  disqualification  in  the  Ist 
Dybr,        section  apply  ?]     To  the  surveyors  and  inspectors  of  the 
^PV'         assessed  taxes,  who,  by  the  30th  and  43d  sections  of  the  20 
Rttp.'       Geo.  2,  c.  8,  were  to  be  appointed  and  paid  by  the  Lords 
of  the  Treasury.    [Erie,  J.— It  appears  that  the  provbions 
of  the  1st  section  of  the  22  Geo.  3,  c«41,  were  intended  to 
apply  to  persons  appointed  by  the  crown,  whose  inter- 
ference at  elections  would  be  mischievous.]    The  38  Geo. 
3,  c.  48,  ss.  1  and  2,  required  the  land  tax  commissioners, 
acting  in  cities  or  boroughs,  to  have  landed  property  of 
the  value  of  40/.  per  annum,  or  personal  estate  to  the 
amount  of  1000/. ;  and  in  counties,  landed  property  of  the 
value  of  100/.  per  annum.     And  the  43  Geo.  3,  c.  99  (a), 
s.  4,  enacts  that  the  commissioners  of  taxes  generally 

at  tuek  or  as  coiDmisdonen  for  the  maoagement  of  tbe  duties  on  bouses  and 
windows,  or  for  ths  managefnent  of  any  othar  ratet  or  dutiet  imposed  or  to  bo 
impoted  by  parliament,  are  disqualified  from  foUug  at  elections  of  members  to 
serve  in  parliament*' 

It  will  be  observed,  that  the  Committee  could  not  well  have  affirmed  this 
motion,  which  in  terms  contravened  the  provisions  of  the  22  Geo.  3,  c.  41,  s.  2. 

This  was  in  1785  (26  Geo.  3),  and  in  the  same  year  the  Buckinghamshire 
Committee  decided  upon  a  similar  objection  in  the  same  manner ;  as  also  did 
the  Middlesex  Committee,  in  Staple's  cau  (2  Peck.  1 16,  a.d.  1804,  45  Geo.  3), 
upon  the  authority  of  Barringor*s  case, 

(a)  43  Geo.  3,  c.  99,  intituled,  *'  An  Act  for  consolidating  certain  of  the 
provisions  contained  in  any  Act  or  Acts  relating  to  the  Duties  under  the  Ma- 
nagement of  the  Commissioners  for  the  Affairs  of  Taxes,  and  for  amending  the 


By  sect.  1,  all  duties  then  under  the  management  of  the  commissioners  for 
the  affairs  of  taxes,  were  to  be  levied  under  the  regulations  of  that  act,  except 
the  land  tax^ 

By  sect.  4,  no  person  was  to  act  as  a  commissioner  of  (general)  taxes,  unless 
qualified  as  required  by  the  38  Geo.  3,  c.  48,  so  far  as  related  to  the  qualifica- 
tion of  land  tax  commissioners. 

By  sect.  7,  the  qualification  of  commissioners  under  that  act,  in  London, 
Westminster,  &c.,  was  fixed  at  5,000^. 

By  sect.  9,  the  commissioners  were  to  appoint  assessors,  who  are  to  return  tbe 
names  of  persons  to  be  collectors. 

By  sect.  12,  the  commissioners  were  to  appoint  collectors  out  of  the  parties 
returned  by  the  assessors. 

By  sect.  13,  the  collectors  were  to  give  security  for  paying  over  the  monies 
received  by  them. 
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(including  therefore  the  window  tax)  are  not  to  act  unless  184<5. 
qualified  as  commissioners  of  the  land  tax.  These  col-  Dtbb, 
lectors,  therefore,  who  are  obliged  to  take  the  office,  are  g^^b 
in  no  way  appointed  by  the  crown,  and  are  not  within  the  B4^*  . 
mischief  contemplated  by  the  disqualifying  act.  [Mauley 
J.*— If  justices  of  the  peace  were  appointed  commissioners, 
when  they  acted  as  commissioners  they  would  not  act 
as  justices  of  the  peace.  Cresswell,  J. — The  collectors, 
although  actually  appointed  by  the  commissioners,  are 
selected  by  the  parties  who  pay  the  tax.  The  process 
appears  to  be  this :  the  assessors  apportion  the  sum  to  be 
levied,  and  then  return  the  names  of  certain  persons,  as 
collectors,  to  the  commissioners.  There  seems  to  be  every 
reason  why  such  collectors  should  be  deemed  not  to  be 
the  servants  of  the  crown.]  It  may  even  be  questioned 
whether  these  collectors  can  be  said  strictly  to  be  "  em" 
ployed  in  collecting  the  duties  on  windows,''  within  the 
words  of  the  disqualifying  section.  In  the  case  of  parties 
connected  with  the  post-office,  the  words  are  ''any  post- 
master, &c.  or  any  person  employed  by  or  under  him  or 
them." 

Cockbum,  Q.  C.  (with  whom  was  Kinglake^  Serjt.),  for 
the  respondent. — The  disqualifying  section  of  the  22  Geo. 
S,  c.  41,  has  no  reference  to  the  parties  there  enumerated 
being  servants  of  the  crown,  or  to  the  nature  of  their  ap- 
pointment. The  party  objected  to  in  this  case  holds  a 
situation  which  falls  within  the  express  terms  of  that  sec- 
tion.   His  exemption  from  its  operation  is  claimed  under 

By  lect  15,  within  the  hills  of  mortality,  8cc.  the  appoiDtmeDt  of  collectors 
wit  to  belong  to  the  resident  commissioners. 

By  sect  16,  assessors  or  collectors  refusing  to  take  the  oflSce  or  neglecting 
their  duty  might  be  fined  by  the  commissioners. 

By  sect.  20,  the  commissioners  of  the  Treasuiy  might  from  time  to  time 
appoint  officers  fer  the  survey  and  inspection  of  duties  under  the  commissioners 
of  taxes. 

By  other  sections  the  collectors  are  liable  to  heavy  penalties  for  specific  acts 
of  neglect  of  doty. 
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1845.  section  2.  But  if  his  case  does  not  fall  within  that  section, 
P„^^  as  no  reserved  exemption  can  be  inferred,  there  is  an  end 
^pp-  of  the  question.  If  persons  in  the  situation  of  the  pre- 
RufJ  sent  party  are  appointed  by  commissioners  of  the  land  tax, 
they  undoubtedly  do  fall  within  the  exempting  clause,  and 
are  not  disqualified.  It  is  not  necessary  to  rely  solely 
upon  the  point,  that  the  appointment  in  these  cases  is  not 
made  by  the  land  tax  commissioners  as  such;  it  is  sub- 
mitted that  the  appointment  is  not  made  by  them  at  all. 
At  the  time  the  2S  Geo.S,  c.  41,  was  passed,  the  land  tax 
commissioners  did  act  as  assessed  tax  commissioners ;  but 
by  the  43  Geo.  8,  c.  99,  an  entirely  new  set  of  commis- 
sioners was  appointed,  who  were  only  required  to  have 
the  same  qualification  as  the  land  tax  commissioners,  not 
to  be  the  same  persons.  By  a  later  act  of  the  same  ses- 
sion, 43  Geo.  3,  c.  161  (a),  new  duties  were  imposed  upon 

(a)  43  Geo.  3,  c.  161,  intituled,  "  An  Act  for  repealing  the  several  Daties 
under  the  Management  of  the  Comroiasioners  for  the  Affairs  of  Taxes,  and 
granting  new  Duties  in  lieu  thereof,  &c.,  for  repealing  the  Duties  on  Eiciae* 
&c.,  and  granting  new  Duties  thereon,  under  the  Management  of  the  said  Com- 
missioners for  the  Affairs  of  Taxes,  and  also  new  Duties  on  Persona  selling 
Carriages,  &c. :" 

By  sect.  6  it  is  enacted,  **  that  all  the  several  duties  hereby  granted  in  Eng- 
land, &c.  shall  be  assessed,  raised,  levied  and  collected  under  the  regulations  of 
an  act  passed  in  the  present  session  of  parliament  (c.  99),  and  all  the  several 
duties  hereby  granted  in  Scotland  shall  be  assessed,  &c.  under  the  regulations 
of  any  act  passed  or  to  be  passed  in  the  present  session  of  parliament,  &G.,  and 
all  and  every  the  powers,  authorities,  &c.  &c.  contained  in  the  said  acts,  shall 
be  severally  and  respectively  duly  observed,  practised  and  put  in  execution,  &c. 
as  fully  and  effectually  to  all  intents  and  purposes  as  if  the  same  powers,  &c. 
were  particularly  repeated  and  re-enacted  in  the  body  of  this  act;  and  all  and 
every  the  regulations  of  the  said  acts  shall  be  respectively  applied,  &c  to  this 
act,  as  if  the  same  had  been  specially  enacted  therein." 

By  sect  6  it  is  enacted,  "  that  for  the  better  execution  of  this  act,  and  for  tho 
ordering,  raising,  collecting,  &c.  of  the  several  sums  of  money  hereby  made 
payable,  all  and  every  the  persons  who  now  are,  &c.  commissioners  for  putting 
in  execution  an  act  passed,  &c.  (38  Geo.  3,  c.6,  a  land  tax  act  for  1798),  and 
who  shall  be  respectively  qualified  or  authorized  to  act,  and  shall  have  taken  the 
oaths  as  directed  by  the  said  respective  acts  passed  in  the  present  session  of 
parliament,  shall  respectively  be  commissioners  for  putting  in  execution  this  act» 
&c.,  and  the  several  sums  of  money  so  levied  shall  be  under  the  cue  and 
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various  matters,  including  windows;  by  sect.  5  the  duties        1845.  | 

granted  by  that  act  were  to  be  levied  under  the  regulations        "^^  i 

of  c.  99,  and  by  sect.  6  the  commissioners  of  the  land  tax  ^^fp* 
who  should  be  qualified  and  had  taken  the  oaths  as  di-  ju^p. 
rected  by  c.  99,  were  to  be  commissioners  for  executing 
that  act  (c.  161),  and  the  monies,  when  levied,  were  to  be 
under  the  management  of  the  commissioners  for  the  affairs 
of  taxes.  [Tindal,  C.  J. — By  sect.  8,  the  assessors  and 
collectors  under  c.  99  were  to  be  assessors  and  collectors 
of  the  duties  granted  by  c.  161,  and  the  commissioners  or 
other  officers  were  to  execute  the  powers  of  the  first  act 
with  respect  to  the  duties  granted  by  the  second  act,  and 
under  the  like  penalties  for  neglect.]  The  effect  of  the 
two  statutes  taken  together  is  this :  c.  99  appoints  a  new 
set  of  commissioners  for  the  assessed  taxes ;  c.  161  grants 
new  duties,  and  enacts  that  the  commissioners  for  the 
land  tax,  if  they  are  duly  qualified  and  have  taken  certain 
oaths,  shall  be  commissioners  for  the  assessed  taxes.  But 
the  assessed  tax  commissioners  under  the  former  act  were 
not  abrogated,  nor  were  they  appointed  land  tax  commis- 
sioners.    [Creaswelli  J. — How  would  the  assessed  tax 

management  of  the  commiasioDera  for  the  affaira  of  taies  for  the  time  being, 
appointed  or  to  be  appointed  by  his  Majesty,  &c." 

By  sect.  8  it  is  enacted,  "  that  the  assessors  and  collectors  appointed  by  the 
laid  commissioners  for  any  parish,  &c.,  in  pursaance  of  the  said  recited  acts 
respectively  passed  in  the  present  session  of  parliament,  shall  be  the  assessors 
and  collectors  of  the  several  duties  granted  by  this  act,  &c.;  and  the  several 
commissioners,  inspectors,  surveyors,  assessors  and  collectors,  are  hereby  em- 
powered to  do  and  execute  all  matters  and  things  in  relation  to  the  duties  by 
this  act  granted,  which  they  respectively  are  empowered  to  do,  &c.in  relation  to 
the  duties  mentioned  in  the  said  recited  acts  respectively,  and  shall  severally 
be  subject  and  liable  to  the  like  penalties  for  any  neglect,  &c.  &c." 

By  sect.  9,  the  inspectors  and  surveyors  under  the  said  acta  are  to  be  inspec- 
tors and  surveyors  under  that  act. 

By  sect.  78,  the  commissioners  of  the  Treasury  are  to  appoint  salaries  to  the 
surveyors,  inspectors  and  other  officers  employed  in  the  execution  of  the  act. 

By  sect.  79,  the  receivers  general,  collectors  and  clerks  to  the  commission- 
ers  are  to  receive  a  certain  poundage  upon  all  monies  received  or  paid  over 
by  them. 
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1845.  commissioners  have  been  appointed  if  the  latter  act  had 
jygn,  not  passed  ?]  Under  c.  99.  [Erie,  J.— That  act  does 
GouoH  ^^*  appear  to  give  any  express  power  of  appointment] 
^^^  The  power  in  the  crown  of  appointing  commissioners  of 
taxes  would  be  inferred.  [CressweU,  J. — Assuming  that 
to  be  so,  and  that  before  c.  99,  the  crown  had  no  power  to 
appoint  separate  commissioners  for  the  assessed  taxes,  the 
question  would  be,  did  c.  161  give  greater  powers?]  The 
crown  has  power  to  appoint  commissioners  of  taxes  gene- 
rally. [Maule,  J. — The  commissioners  have  salaries; 
they  must  be  granted  by  act  of  parliament.]  Supposing 
the  land  tax  commissioners  are  ex  officio  commissioners 
of  the  assessed  taxes,  yet  as  they  have  to  take  a  fresh 
oath  they  hold  a  different  situation.  The  appointment  of 
collector  of  assessed  taxes  is  made  by  the  commissioners 
of  assessed  taxes.  [Maule,  J. — That  brings  the  question 
round  to  the  argument  that  the  land  tax  commissioners 
do  not  appoint  assessed  tax  collectors,  qu&  land  tax  com- 
missioners.] The  distinction  between  the  two  sets  of 
commissioners  was  pointed  out  in  the  argument  in  Collins 
V.  Gwynne{a). 
Shee,  Serjt.,  was  not  called  upon  to  reply. 

TiNDAL,  C.  J. — This  question  arises  mainly  upon  the 
construction  of  the  22  Geo.  3,  c.  41.  If  it  turned  only 
upon  the  1st  section  of  the  act,  no  doubt  the  party  would 
be  disqualified,  inasmuch  as  he  is  a  "  person  employed  in 
collectings  managing  or  receiving  the  duties  on  windows,** 
within  the  terms  of  that  section.  Then  the  Sd  section 
professes  to  except  certain  cases  out  of  the  range  of  the 
disqualifying  enactment,  and  the  question  is,  whether  the 
present  party  comes  within  the  operation  of  that  section. 
And  it  appears  to  me  that  he  does  so.  The  2d  section 
provides,  '*  that  nothing  in  the  act  contained  shall  extend 

(a)  7  BiDg.  423;  6  M.  &  P.  276;  9  D.  P.  C.  70. 
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to  any  commissioner  of  the  land  tax,  or  any  person  acting       1845. 
under  the  appointment  of  such  commissioners  of  the  land        Vm, 
tax."    Now  if  we  were  to  pause  there,  perhaps  this  party       ^oSSi 
would  not  be  excepted  from  the  general  terms  of  the  dis-        £«9- 
franchising  section ;  but  the  2d  section  goes  on  to  say, 
**  for  the  purpose  of  assessing,  &c.  the  land  tax,  or  any 
other  rates  or  duties  already  granted  or  imposed,  or  which 
shall  hereafter  be  granted  or  imposed,  by  authority  of 
parliament.'*    Other  duties  have  been  imposed  by  subse- 
quent acts — the  44  Geo.  3,  c.  99,  and  c.  161 — which  are 
under  the  management  of  the  land  tax  commissioners. 
The  appointment  of  this  party  is  under  the  hands  of  two 
persons,  who  are  land  tax  commissioners;  and  parties 
so  appointed  have  certain  onerous  duties  cast  upon  them. 
I  am  of  opinion,  upon  the  whole,  that  the  disqualification 
never  existed  in  the  present  case,  and  that  it  would  be 
a  strained  construction  of  the  act  if  we  were  to  disqualify 
the  voter. 

Maule,  J. — I  am  of  the  same  opinion.  The  voter  at 
common  law — ^that  is,  independent  of  any  disqualifying 
statute— -would  have  had  a  right  to  vote.  It  is  said  this 
right  is  taken  away  by  the  provisions  of  the  22  Geo.  3, 
c.  41,  8.  1.  That  section  enumerates  several  classes  of 
persons,  as  there  is  no  one  word  in  the  language  to  de- 
scribe all  the  persons  intended  to  be  disqualified.  Then 
the  2d  section  has  words  to  limit  the  former  description. 
I  think  this  party  is  not  disfranchised  by  that  act.  The 
43  Geo.  3,  c.  99,  contains  no  provisions  as  to  the  appoint- 
ment of  the  commissioners,  probably  for  the  reason  that 
c.  1 61  was  about  to  pass,  in  which  such  provisions  were 
contained.  That  latter  statute  in  effect  says,  that  the 
commissioners  to  carry  out  that  act  must  be  commissioners 
of  the  land  tax.  It  comes  therefore  to  this — a  person  in 
the  situation  of  the  party  objected  to,  at  the  time  of  the 
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1846.       passing  of  the  stat.  22  Geo.  3,  c.  41,  would  not  have  been 

Dy,h,        disfranchised.     But  a  person  could  be  appointed  to  his 

^PP'         situation  only  by  the  commissioners  of  the  land  tax,  under 

Rt$p. '       the  operation  of  all  the  statutes.     He  is  therefore  within 

the  exception  of  section  2  of  the  32  Qeo.  3,  c.  41. 

There  is  nothing  in  the  spirit  of  the  acts  to  show  that  the 

words  are  to  be  construed  in  the  narrower  sense,  and 

everything  to  show  the  contrary,  as  the  collectors  are 

appointed  by  popular  election,  and  not  by  the  crown. 

Cresswell,  J. — I  also  am  of  opinion  that  the  rote 
must  be  allowed,  as  the  2d  section  of  the  22  Geo.  8,  c.  41, 
saved  the  right  of  persons  in  the  position  of  the  present 
party.  That  section  speaks  of  "  other  rates  or  duties 
already  granted  or  imposed.*'  It  appears,  therefore,  that 
at  that  time  the  commissioners  of  land  tax  might  coUect 
other  duties  besides  the  land  tax  (a).  The  subsequent 
acts  only  enlarged  their  powers. 

Erle,  J. — It  appears  to  me  also  that  the  claimant  was 
qualified.  The  description  in  the  22  Geo.  3,  c.  41,  s.  I, 
applies  to  persons  appointed  by  the  crown.  At  the  time 
that  act  was  passed,  there  were  two  sets  of  persons  who 
might  be  called  collectors ;  some  appointed  by  the  people 
through  the  land  tax  commissioners,  others  by  the  Trea- 
sury, which  last  were  salaried  officers.  The  object  of  the 
Sd  section  was  to  save  the  rights  of  the  former  class.  By 
the  two  statutes  of  the  43  Geo.  3,  the  commissioners  of 
the  assessed  taxes  were  virtually  required  to  be  commis- 
sioners of  the  land  tax.  The  appointment  of  these  col- 
lectors is  by  the  commissioners  of  the  land  tax  acting 
as  commissioners  for  the  assessed  taxes.  It  is  rather  an 
additional  function  which  the  former  exercise.  The  rea- 
son of  the  thing,  too,  is  with  the  present  judgment. 

(a)  See  the  argomeat  in  Barringer*t  cate,  tupra,  p.  371,  n.(a). 
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These  collectors  have  no  appointment  from  the  crown.       1845. 
And  it  is  to  be  observed  that  the  4th  section  of  the  22        dybb, 
Geo.  8,  c.  41,  provides  that  the  disqualifying  section  is       Gouoh 
not  to  apply  to  a  person  who  resigns  his  situation ;  but         -R«*p- 
collectors  appointed  as  the  present  party  was,  have  no 
power  to  resign*     In  the  case  of  Baxter^  App.  and  The 
Overseers  ofDoncaster^  Resps.  (a),  which  will  be  decided 
by  the  present  one,  it  is  stated  that  the  office  of  coUector 
18  compulsory. 

Decision  reversed. 

(a)  WEST  RIDING  OF  YORKSHIRE. 

Baxter AppMant, 

The  Overseers  of  Doncastsr Hepondentu 

This  case  raised  the  same  question  as  ia  the  principal  case,  with  regard  to  ttro 
parties  who  were  collectors,  and  two  others  who  were  assessors  of  assessed 
taxes  in  different  townships.    The  case  contained  the  following  statement : 

"  It  was  shown  in  evidence,  that  the  respective  appointments  were  made  by 
the  local  commissioners  of  assessed  taxes,  the  names  of  two  persons  in  every 
township  being  annually  returned  to  the  said  commissioners,  who  compel  the 
parties  so  returned  to  take  the  office  upon  them. 

*'  The  local  commissioners  of  assessed  taxes  are  selected  from  the  body  of  the 
land  tax  commissioners,  and  upon  their  appointment  to  act  as  assessed  tax  com- 
missioners they  take  an  oath  of  office  as  assessed  tax  commissioners,  and  whilst 
acting  as  commissioneis  of  assessed  taxes  they  still  retain  their  character  of 
commissioners  of  the  land  tax." 

The  revising  barrister  retained  the  names  of  the  parties. 

The  case  was  argued  in  last  Michaelmas  Term  (21  Nov.,  before  Tindal,  C.  J., 
CoUman,  MauU  and  ErU,  JJ.),  by 

Hildyard,  Q.  C,  for  the  appellant,  and 

Sir  G.  Ltwin,  Q.  C,  for  the  respondents. 

The  statutes  20  Geo.  2,  c.  3,  22  Geo.  3,  c.  41,  and  43  Geo.  3,  c.  99,  were 
referred  to,  and  also  the  case  of  WiUiatm  v.  PrUchard  (4  T.  R.  2),  as  an  autho- 
rity to  show  that  where  the  intention  of  the  legislature  is  apparent  that  a  subse- 
quent act  of  parliament  should  not  have  the  operation  of  controlling  the  proTisions 
of  a  prior  statute,  though  the  words  of  the  latter  statute,  uken  strictly  and 
grammatically,  would  repeal  the  former  act,  they  shall  not  receive  that  con- 
struction. 

The  argument  is  not  reported,  as  it  was  mainly  the  same  as  in  the  principal 
case,  and  the  Court  said,  as  there  was  another  case  upon  the  same  point,  they 
would  defer  their  judgment. 

Per  Cvaim —  Decision  affirmed. 
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CITY  OF  BRISTOL. 

Jambs  Daniel Appellant. 

1845.  John  Coulsting Respondent. 

Jm.  23.  V/AO J2i. 


A  boUding  eon-  A.T  the  Court.  &c.    James  Daniel  objected  to  the  name 

•traded  and 

calculated  for  a  of  Henry  Fargus  being  retained  upon  the  householders' 

and  wbSch  had'  l^^t  of  voters  in  the  parish  of  St.  Stephen, 

been  onM  so  fp^^  Yoter's  qualification ,  as  stated  upon  the  list,  was 

now  oecapied  ^  housC.'* 

wmhoose  and  It  appeared  that  Henry  Fargus  rents  a  building.  No.  4, 

Sow,  b  pre?"  Clare  Street,  which  consists  of  apartments  once  used  as 

f^b  ^.^^^  kitchens,  shop,  sitting  rooms  and  bed  rooms,  and  which 

voten  M  a  possesses  the  usual  conveniences  to  fit  it  for  a  dwelling 


tb^'27th  section  house.  It  is  in  fact  every  way  calculated  for  a  dwelling 
c!5fe^^*****'  ^^"s®>  ^^^  ^**  ^^®*^  "^^  **  such,  and  the  houses  on 
each  side,  precisely  similar  to  it  in  appearance,  are  occu- 
pied as  dwelling  houses,  but  Henry  Fargus  occupies  the 
greater  portion  of  the  building  himself,  partly  for  ware- 
housing goods,  and  partly  for  a  sale-room,  and  some  of 
the  up  stairs  apartments,  not  so  occupied,  he  lets  ofi'to  be 
used  as  workshops.  No  one  resides  upon  the  premises. 
They  are  rated  to  the  poor  as  ''  dwelling  house  and  shop,** 
but  no  assessed  taxes  are  paid  for  them. 

The  objection  was,  that  the  building  being  now  used 
solely  for  the  purposes  stated,  the  qualification  on  the  list 
ought  to  have  been  **  warehouse  and  shops.'' 

It  was  contended,  on  the  other  side,  that  the  qualifica- 
tion was  properly  described,  but,  for  the  purpose  of 
''more  clearly  and  accurately  defining  the  same,"  I  was 
requested  to  add  to  the  word  "  house,''  the  words  "  now 
used  as  warehouse  and  shop."    I  decided  that  the  pre- 
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misesy  No.  4,  Clare  Street,  being  to  all  intents  and  pur-       1845. 
poses  a  house,  though  not  now  used  as  a  dweUing  house,       nAwiiL 
the  word  *'  house'*  was  a  suflScient  description  of  the  qua-         ^fp* 
lification.     And  I  further  decided,  that  if  it  should  be  ne-         lUtp. 
cessary  to  make  the  proposed  alteration,  I  had  the  power 
to  do  so,  and  I  added  to  the  qualification  the  words  which 
had  been  suggested. 

(Signed)  J.  T. 

Revising  Barrister. 

[The  cases  of  six  other  parties  were  consolidated  with 
the  principal  case.] 

Should  the  Court  of  Common  Pleas  be  of  opinion  that 
the  word  ''  house**  in  each  case  sufficiently  described  the 
qualification,  or  that  I  possessed  the  power  of  correction 
which  I  have  exercised,  then  the  seven  names  should  re- 
main upon  the  register;  but  if  the  Court  should  be  of 
opinion  that  **  house"  was  not  sufficiently  descriptive  of  the 
qualification,  and  that  I  had  no  power  to  amend  it,  then 
the  names  should  be  expunged  from  the  register. 
(Signed)  J.  T. 

Revising  Barrister. 

Kinglake,  Seijt.  for  the  appellant. — It  is  the  duty  of  a 
claimant  to  select  the  most  appropriate  term  by  which  to 
describe  the  premises  in  his  occupation,  and  he  stands  or 
falls  by  that  description.  The  list  published  by  the  over- 
seers js  to  be  taken  to  be  the  same  as  a  claim  by  the 
party;  for  if  the  description  in  the  list  is  incorrect,  the 
party  may  send  in  a  claim,  and  by  not  doing  so  he  must 
be  taken  to  adopt  the  description  in  the  list.  The  list 
operates  as  a  notice,  and  it  is  of  extreme  importance  that 
the  description  of  the  premises  should  be  correct.  The 
premises  in  this  case  are  wrongly  described  as  a  ''house,*' 
which  means  a  dwelling  house.    [Cre88well,J. — The  word 
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1845.       ''dwelling  house"  is  not  in  the  act.     Tindal.  C.  J.— What 


Danxci.       description  do  you  say  ought  to  have  been  adopted?] 
App.        'phe  premises  should  have  been  described  as  a  ''ware- 

COUUTIMG. 

Bup.  house."  [Tindaly  C.  J. — If  they  had  been  so  described, 
the  objector  would  probably  have  said  the  building  was  a 
house.  Erie,  J. — Part  of  the  building  is  used  as  work- 
shops. Cresswell,  J. — If  a  house  was  used  as  an  "eating- 
house/'  would  you  have  it  so  described  ?]  There  is  no 
such  description  in  the  statute.  In  Elsmore  v.  The  Inha- 
bitants of  the  Hundred  of  St.  BriaveUs{a)^  a  building  in- 
tended for,  and  constructed  as,  a  dwelling  house,  but 
which  had  not  been  completed  or  inhabited,  and  in  which 
the  owner  had  deposited  straw  and  agricultural  imple- 
ments, was  held  not  to  be  a  "  house,  out-house  or  bam,*' 
within  the  meaning  of  the  statute  9  Geo.  1,  c.  2S,  s.  7,  so 
as  to  entitle  the  owner  to  maintain  an  action  against  the 
hundred  for  an  injury  sustained  by  him  in  consequence  of 
maliciously  setting  fire  to  the  same.  [CressweU,  J. — The 
building  in  that  case  was  not  a  house  at  all.  It  was  not 
finished.  It  was  assumed  in  the  argument  that  the  sta- 
tute only  applied  to  houses  that  could  be  the  subject  of 
burglary;  which  the  building  in  question  could  not  be.] 
There  can  be  no  doubt  that  by  the  term  "  house,"  is 
usually  understood  a  dwelling  house.  In  Sweetmaiis 
case  (6),  decided  under  the  Irish  Reform  Act,  where  the 
notice  of  registry  was  out  of  a  "  counting-house  and 
store,"  and  it  appeared  that  the  counting-house  alone  was 
not  worth  10/.  yearly,  but  the  counting-house  and  store 
together  were  worth  much  more  than  10/.  yearly;  it  was 
held  by  the  majority  of  the  judges,  that  the  claimant  was 
not  entitled  to  register  as  a  householder.  Crampton,  J., 
in  giving  the  judgment  of  the  Court,  observed,  "  It  oc- 
curred to  me,  upon  hearing  the  appeal,  that  the  word 
store  might  be  taken  as  equivalent  to  warehouse  in  the 

(a)  8  B.  fit  C.  461 ;  2  M.  fie  R.  614.  (6)  Ale.  Reg.  Ca.  27. 
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statute,  and  that  the  notice  might  be  taken  as  a  notice  to        1845. 
register  out  of  a  "  counting-house  and  warehouse,"  of  the       dawiel, 
required  value,  and  that  the  statute  which  allows  the     ^  ,^^'„o 
voting  out  of  either  separately,  when  of  the  proper  value,         Rnp. 
might  be  understood  to  allow  a  vote  out  of  both,  where 
they  (as  in  this  case)  constituted  in  use  and  enjoyment 
but  one  holding  only.    In  this  I  have  been  corrected  by 
the  opinion  of  the  judges,  and  I  am  now  to  hold  that  the 
statutable  course  should  be  pursued;   that  the  claimant 
who  means  to  register  out  of  a  separate  building  must 
elect  the  term  by  which  that  building  is  to  be  designated, 
and  so  describe  it  in  his  notice." 

The  power  of  correction  given  to  the  revising  barrister 
by  the  40th  section  of  the  Registration  Act  does  not  ex- 
tend to  a  case  like  the  present,  where  the  misdescription 
is  in  a  materia]  point. 

Butif  for  the  respondent,  was  not  called  upon. 

TiNDAL,  C.  J. — I  think  the  qualification  of  the  party  is 
properly  described  in  this  case.  The  question  is,  whe- 
ther the  building  in  question  does  or  does  not  constitute 
a  ''  house,"  within  the  27th  section  of  the  2  Will.  4,  c.  45: 
The  words  of  that  section  are,  "  Every  male  person,  &c. 
who  shall  occupy  within  such  city  or  borough,  &c.  any 
house,  warehouse,  counting-house,  shop  or  other  building." 
It  is  not  said  that  it  it  necessary  the  party  should  dwell 
in  the  house,  provided  he  ocatpies  one.  It  is  impossible 
to  read  the  description  of  the  building  in  this  case  without 
seeing  that  it  is  a  house.  It  is  calculated,  indeed,  for  a 
dwelling  house,  and  might  be  so  used  again.  A  building 
divided  into  floors  and  apartments,  with  four  walls,  a  roof, 
a  door  and  chimneys,  would  be  considered,  in  ordinary 
parlance,  between  man  and  man,  as  a  house;  and  I  see 
no  reason  why  the  Court  should  put  a  different  construe- 
tion  on  the  term.     If  the  building  had  been  described  in 
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1845.        the  list  as  a  ''  warehouse/'  it  might  have  been  said  that 

DAifiKLr"  ®°'y  ^^^  P*^*  ^^  *^  ^^  ^^^  ^^^  ^^^^  purpose.  It  clearly 
-^w-  is  not  a  **  counting-house"  or  "  shop."  The  term,  "  other 
Aop.  building,''  is  nomen  generalissimum;  and  I  cannot  see  by 
what  term  this  building  could  have  been  so  well  described 
as  that  of  ''house."  Suppose  a  house,  situated  within  the 
bounds  of  a  borough,  were  let  out  for  people  to  hold 
meetings  in,  or  for  the  purposes  of  some  society,  it  would 
not  on  that  account  cease  to  be  a  house.  It  seems  to  me 
that  the  present  building  is  brought  most  clearly  within 
the  description  of  a  ''house;"  and  that  the  judgment  of 
the  revising  barrister  must  be  aflSrmed,  and,  in  so  very 
clear  a  case,  with  costs. 

Cresswell,  J.(a) — I  think  there  is  not  the  least  pre- 
tence for  the  objection  to  the  barrister's  decision.  The 
S7th  section  gives  the  right  of  voting  to  the  occupier  of  a 
house.  The  overseers  are  required  to  state  the  qualifica- 
tion in  respect  of  which  a  party  is  entitled  to  vote ;  and 
they  have  stated  the  qualification  in  the  present  list  to  be 
in  respect  of  a  house.  It  is  argued  that  the  word 
"house,"  in  the  act,  means  a  dwelling  house;  but  there  is 
nothing  in  the  context  of  the  act,  or  in  the  schedule,  to 
support  that  position.  The  case  of  EUmore  v.  St.  Bric^ 
veils  turned  upon  the  particular  meaning  of  the  statute  9 
Geo.  1,  c.  22,  the  object  of  which  was  not  to  alter  the 
nature  of  the  offence  of  arson.  That  was  the  inquiry  in 
that  case.  But  I  am  clearly  of  opinion  that  the  word 
"  house"  does  not  necessarily  mean  a  dwelling  house. 

Erle,  J. — I  am  of  the  same  opinion.  The  qualifica- 
tion of  the  party  must  be  stated  under  one  of  the  deno- 
minations used  in  the  act,  so  as  to  be  understood  by  a 

(a)  Maule,  J.  was  absent. 
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person  using  the  English  language.  The  building  under  1845. 
consideration  in  this  case  is  suitable  for  a  dwelling  house,  danibl 
and  no  one  would  hesitate  to  call  it  a  house;  it  is  said,     ^  ^pp- 

GOULSTINO, 

however,  that  because  it  is  not  dwelt  in,  it  is  not  a  house;  Retp. 
but  I  have  heard  no  reason  in  support  of  that  proposition. 
It  appears  to  me  that  the  statute  requires  the  description 
of  the  qualification,  in  order  that  a  party  may  have  an  op* 
portunity  of  going  and  seeing  if  the  premises  correspond 
with  the  description.  The  description  here  is  quite  in- 
telligible, and  the  best  that  could  have  been  given  of  the 
building. 

Decision  aflSrmed,  with  costs. 


VOL.  I. — B.A.  CO 
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CITY  OF  LONDON. 

ThuTiday,  George  Wansey AppeUant. 

January 23,  RoBERT  Thomas  Perkinb     .    .     Respondentia) 

The  note  at  the 

foot  of  the  form  (QuIGLEY's  CaSE.) 

given  in  Sched. 

(B,)  No.  10,  to  ^*«^ 

the6rictc.l8,  CASE. 

applies  only 

i^roi5«!  where  ROBERT  THOMAS  PERKINS,  on  the  list  of  free- 
the  overaeere  of  ^5^  of  London  and  liverymen  of  the  company  of  patten- 
make  out  more  makers,  entitled  to  vote  in  the  election  of  members  for  the 
Yoten?  City  of  London,  objected  to  the  name  of  Patrick  Quigley 

do^°not^a*  T**  ^^^^8  retained  on  the  list  of  persons  entitled  so  to  vote. 
to  the  form  No.  The  name  of  the  said  Patrick  Quigley  was  in  the  list  of 
Therefore,  in  persons  entitled  to  vote,  published  by  the  overseers  of  the 
tKteJJ'JjTn™  parish  of  St.  Ann  and  St.  Agnes  in  the  said  city.  The 
sist  o^^^j-  revising  barrister  expunged  the  name  of  the  said  Patrick 
and  freemen  of  Quigley  from  the  said  list,  subject  to  the  opinion  of  the 
thou^h°tSreare  Court  of  Common  Pleas  upon  the  following  case : 
"arTshM^lnd  "^^^  "^**^^®  ^^  objection  by  the  said  Robert  Thomas 

companies,  yet    Perkins,  which  had  been  duly  served  upon  the  said  over- 

as  the  overseers  .  ,. 

only  make  out    seers,  was  as  follows  : — 

hoailSidlrsin       "  To  the  ovcrscers  of  the  parish  of  St.  Anne  and  St. 

their  own  Agnes,  in  the  City  of  London. 

parish,  a  notice        o       '  -* 

of  objection  "  I  hereby  give  you  notice  that  I  object  to  the  name  of 

^yerseeraof  a  ^  Patrick  Quigley  being  retained  in  the  list  of  persons  en- 
parish  need  not 
specify  the  list 

to  which  the  (a)  When  this  case  was  called  on,  Tindal,  C.J.  observed  that,  as  there  were 

objection  refers :  oth^j  ^ases  in  the  paper  in  which  the  same  parties  were  appellant  and  respond- 

notice  eiven  to  ®°*'  *'  would  in  such  instances  be  more  convenient  that  the  case  should  be 

the  parties  ob'  distinguished  by  the  name  of  the  claimant  or  the  party  objected  to. 

jecled  to.  (6)  (b)  Vide  Allen,  App.,  House,  Resp.  post,  p.  415. 
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titled  to  vote  in  the  election  of  members  for  the  city  of 
London. 
''  Dated  this  16th  day  of  August,  1844. 

(Signed)  '^  Robert  Thomas  Perkins, 

"11,  Meredith  Street,  Cletkenwell,  on  the  list  of 
▼otera  for  the  company  of  patien-makera." 

And  the  notice  of  objection,  which  was  duly  served 
upon  the  said  Patrick  Quigley,  was  as  follows  : — 
''  To  Mr.  Patrick  Quigley,  6,  Four  Dove  Court. 
*'  I  hereby  give  you  notice  that  I  object  to  your  name 
being  retained  on  the  list  of  persons  entided  to  vote  in 
the  election  of  members  for  the  city  of  London. 
''  Dated  this  16th  day  of  August,  1844. 

(Signed)  ''  Robert  Thomas  Perkins, 

"  11,  Meredith  Street,  Clerkenwell,  on  the  liit  of 
▼oters  for  the  company  of  patten-makers.*' 

It  was  objected,  on  behalf  of  the  said  Patrick  Quigley, 
that  the  said  notices  of  objection  were  not  sufficient,  and 
that  he  was  not  called  upon  to  prove  that  he  was  entitled 
to  have  his  name  inserted  in  the  said  list ;  and  it  was  con- 
tended, that  as  in  the  city  of  London  there  were  lists  of 
freemen  and  liverymen  as  well  as  lists  of  parties  entitled  to 
vote  in  respect  of  a  property  qualification,  and  also  that 
there  were  as  many  lists  of  such  last-mentioned  parties 
made  out  by  the  overseers  as  there  were  parishes  in  the 
said  city,  the  notice  of  objection  served  upon  the  overseers 
should  have  specified  the  list  to  which  the  objection  re^ 
ferred,  pursuant  to  the  note  at  the  foot  of  the  form  No.  10 
in  the  schedule  (B.)  (a),  annexed  to  the  statute  6  Vict.  c. 
18,  and  that  the  notice  served  upon  the  said  Patrick 
Quigley  should  in  like  manner  have  specified  such  list ; 
as  although  the  said  note  was  not  in  fact  appended  to  the 
form  No.  11  in  the  said  schedule  (B.)(6),  it  must  be  con* 
sidered  as  applicable  thereto. 


184S. 

Wansst, 

App. 
PiBKors, 

Ritp. 

(Quiolby's 
Com.) 


(a)  AnU,  p.  10,  n,  (6). 


(6)  Ante,  p.  11,  n.  (a). 
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1845. 


Wanmy, 

App. 
Pehuvs, 

Rnp, 
(Quiolby's 

Case.) 


On  the  other  hand,  it  was  contended^  on  behalf  of  the 
said  Robert  Thomas  Perkins^  that  the  said  note  applied 
only  to  cities  or  boroughs  where  the  overseers  had  to  make 
out  more  than  one  list,  or  set  of  lists,  of  voters  ;  as  for 
example,  where  they  had  to  make  out  lists  of  householders 
and  of  all  other  persons  (except  freemen)  entitled  to  vote 
by  virtue  of  any  other  right  (under  section  13  of  the  said 
statute  (a));  and  as  the  lists  of  freemen  and  liverymen  were 
made  out  by  the  clerks  of  the  respective  companies  (under 
sect.  20  of  the  same  act  (6)),  the  overseers  having  nothing 


(a)  6  Vict.  c«  18,  s.  13,  enacts  "  that  the  overseers  of  every  such  parish  or 
township  shall,  on  or  before  the  last  day  of  July  in  every  year,  make  oat  or 
cause  to  be  made  out,  according  to  the  form  numbered  (3)  in  the  schedule  (B.) 
to  this  act  annexed,  an  alphabetical  list  of  all  persona  who  may  be  entitled  to 
vote  in  the  election  of  a  member  or  members  to  serve  in  parliament  for  such  city 
or  borough,  in  respect  of  the  occupation  of  premises  of  the  clear  yearly  value 
of  not  less  than  ten  pounds,  situate  wholly  or  in  part  within  such  parish  or 
township,  and  another  alphabetical  list,  according  to  the  form  numbered  (4)  in 
the  said  schedule  (B.)  of  all  other  persons  (except  freemen)  who  may  be  en- 
tilled  to  vote  in  the  election  of  such  city  or  borough  by  virtue  of  any  other  right 
whatsoever,  and  in  each  of  the  said  lists  the  christian  name  and  surname  of 
every  such  person  shall  be  written  at  full  length,  together  with  his  place  of 
abode  and  the  nature  of  his  qualification;  and  where  any  person  shall  be  entitled 
to  vote  in  respect  of  any  properly,  then  the  name  of  the  street,  lane  and  the 
number  of  the  house  (if  any),  or  other  description  of  the  place  where  such 
property  may  be  situate,  shall  be  specified  in  the  list ;  and  the  said  overseers 
shall  sign  such  lists,  and  shall  forthwith  cause  a  sufficient  number  of  copies  of 
the  said  lists  to  be  written  or  printed,  and  shall  publish  copies  of  the  said  lists 
on  or  before  the  first  day  of  August,"  &c.  &c. 

(h)  Sect.  20  enacts,  "  that  for  providing  a  list  of  such  of  the  freemen  of  the 
city  of  London  as  are  liverymen  of  the  seversl  companies  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  parliament  for  the  city  of  London, 
the  secondaries  of  the  said  city  shall,  on  or  before  the  twentieth  day  of  July  in 
every  year,  issue  precepts  to  the  clerks  of  the  said  livery  companies,  requiring 
them  to  make  out,  or  cause  to  be  made  out,  at  the  expense  of  the  respective  com- 
panies, an  alphabetical  list,  according  to  the  form  numbered  (I)  in  the  schedule 
(C.)  to  this  act  annexed,  of  the  freemen  of  London,  being  liverymen  of  the  said 
respective  companies,  and  entitled  to  vote  in  such  election ;  and  every  such 
clerk  shall  sign  such  list,  and  transmit  the  same  with  two  printed  copies  thereof 
to  the  secondaries,  on  or  before  the  la»t  day  of  July,  who  shall  forthwith  fix  one 
such  copy  in  the  Guildhall  and  one  in  the  Royal  Exchange  of  the  said  city,  &c. 
&c.  ;  and  every  person  whose  name  shall  have  been  omitted  in  any  such  list  of 
Creemen  and  liverymen,  and  who  sliall  claim  to  have  his  name  inserted  therein. 
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to  do  therewith^  and  as  the  notice  was  addressed  to  the 
overseers  of  the  particular  parish  in  which  the  property  was 
situated,  that  they  the  said  overseers  could  not  have  been 
misled  by  the  notice  in  question  ;  and  further,  that  there 
was  no  necessity  to  consider  the  said  note  as  applicable 
to  the  form  No.  1 1  in  the  said  schedule  (B.),  which  had 
been  strictly  followed. 

The  revising  barrister  decided  that  each  of  the  said 
notices  of  objection  was  sufficient ;  being  of  opinion  also 
that  if  he  rejected  the  said  notice  of  objection  and  did  not 
require  the  said  Patrick  Quigley  to  prove  that  he  was  en- 
titled to  have  his  name  inserted  in  the  said  list  of  voters, 
and  if  there  had  been  an  appeal  from  such  decision,  and 
the  Court  of  Common  Pleas  had  reversed  such  decision,  it 
would  have  been  then  too  late  to  require  the  said  Patrick 
Quigley  to  prove  that  he  was  so  entitled ;  and  if  the  Court 
had  ordered  the  name  of  the  said  Patrick  Quigley  to  be 
expunged  from  the  said  list,  he  would  have  had  no  oppor- 
tunity to  prove  that  he  was  so  entitled,  (a) 

The  revising  barrister  therefore  required  it  to  be  proved 
that  the  said  Patrick  Quigley  was  entitled  to  have  his 


1845. 


Wansby, 

App. 

FSRKINS, 

Retp, 

(Quio  ley's 

Cate.) 


as  having  been  eDtitled  od  the  last  day  of  Jaly  then  neit  preceding  to  have  his 
name  inserted  in  such  list,  shall,  on  or  before  the  twenty-fifth  day  of  Aogust  in 
such  year,  give  or  cause  to  be  given,  a  notice  according  to  the  form  numbered  (2) 
in  the  said  schedule  (C),  or  to  the  like  effect,  to  the  secondaries,  and  to  the 
clerk  of  that  company  in  the  list  whereof  he  shall  claim  to  have  his  name  inserted  ; 
and  every  person  whose  name  shall  have  been  inserted  in  any  list  of  voters  for 
the  time  being  for  the  said  city  may  object  to  any  other  person  as  not  having 
been  entitled  on  the  last  day  of  July  then  next  preceding  to  have  his  name 
inserted  in  any  such  livery  list ;  and  every  person  so  objecting  shall,  on  or 
before  the  said  twenty-fifth  day  of  August,  give  to  such  other  person,  or  leave 
at  his  place  of  abode,  as  described  in  such  list,  a  notice  according  to  the  form 
numbered  (4;  in  the  said  schedule  (C.)f  or  to  the  like  effect,  and  shall  give  to 
the  secondaries  and  to  the  clerk  of  that  company  in  the  list  whereof  the  name  of 
the  person  objected  to  has  been  inserted,  a  notice  according  to  the  form  numbered 
(5)  in  the  said  schedule  (C),  or  to  the  like  effect,  and  the  secondaries  shall  in- 
clude the  names  of  all  persons  so  claiming,  and  so  objected  to  as  aforesaidi  iq 
two  Mv«ral  lists/'  &c*  &c. 
,  (a)  Fitf«  audi  p.  9,  ii,tnd  p.  381 1  n«(6>. 
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Wamsbt, 

Afp. 

Pbbkims, 

Rup. 

(Quiglit'b 

Cate.) 
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name  inserted  in  the  said  list  of  voters,  and  the  same  not 
having  been  proved  to  the  satisfaction  of  the  revising  bar- 
rister, he  expunged  the  name  of  the  said  Patrick  Quigley 
from  the  said  list. 

If  the  Court  of  Common  Pleas  should  be  of  opinion  that 
either  of  the  said  notices  of  objection  was  insufficient,  the 
name  of  the  said  Patrick  Quigley  is  to  be  restored  to  the 
said  list. 

(Signed)        T.  J.  A.,  Revising  Barrister. 


[The  cases  of  three  hundred  and  seventy-two  other 
parties  were  consolidated  with  the  principal  case.] 

The  said  Robert  Thomas  Perkins  also  objected  in  like 
manner  to  the  several  persons  whose  names  are  set  fo^th 
in  the  list  next  following,  but  whose  names  were  retained 
upon  the  list  of  voters  [here  followed  a  list  of  four  names], 
and  whereas  in  each  of  the  said  cases  in  the  list  last  above 
set  forth,  the  validity  of  the  notices  of  objection  depends 
upon  the  same  point  of  law  as  before  stated,  but  in  each  of 
the  said  last-mentioned  cases  it  was  proved  that  the  person 
so  objected  to  was  entitled  to  have  his  name  inserted  in  the 
list  of  voters ;  and  whereas  it  appeared  to  the  revising  bar- 
rister that  in  each  of  the  said  last-mentioned  cases  the  said 
Robert  Thomas  Perkins  had  made  a  groundless  objection 
to  the  name  of  the  party  being  retained  in  the  said  list  of 
voters,  and  whereas  in  each  such  last-mentioned  case  the 
said  barrister  made  an  order  in  writing  for  the  payment 
by  the  said  Robert  Thomas  Perkins  of  the  costs  of  the 
person  resisting  such  objection,  and  by  such  order  speci- 
fied the  sum  which  he  ordered  to  be  paid  for  such  costs, 
and  ordered  the  same  sum  to  be  paid  on  the  second  day 
of  December,  1844 ;  and  whereas  the  said  Robert  Thomas 
Perkins  is  desirous  that  the  said  orders  for  payment  of 
costs  should  be  suspended  until  the  Court  of  Common 
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Pleas  shall  have  decided  upon  the  subject-matter  of  the 
before-mentioned  appeal,  it  is  hereby  ordered  that  the 
said  orders  for  the  payment  of  costs  shall  be  suspended 
and  shall  abide  the  event  of  such  appeal,  unless  the  said 
Court  of  Common  Pleas  shall  otherwise  direct. 

(Signed)        T.  J.  A.,  Revising  Barrister. 
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M.  D.  Hill,  Q.  C.  (with  whom  was  Wordsworth)  for 
the  appellant. — In  the  first  place,  there  can  be  no  reason 
why  the  order  for  the  payment  of  costs  should  have  been 
suspended ;  it  seems  to  be  an  unnecessary  favour  shown  by 
the  revising  barrister  to  the  objector,  (a)  lErle,  J. — That 

(a)  6  Vict.  c.  18,  sect.  46,  enacts  "  that  if,  in  any  case,  it  shall  appear  to  any 
itvisiDg  barrister  holdiog  any  court  as  aforesaid,  that  any  person  shall  under  this 
act  have  made  or  attempted  to  sustain  any  gioundless  or  frivolous  and  vexatious 
plaim  or  objection  or  title  to  have  any  name  inserted  or  retained  in  any  list  of 
voters,  it  shall  be  lawful  for  the  said  barrister  in  his  discretion  to  make  such 
order  as  he  shall  think  fit  for  the  payment  by  such  person  of  the  costs,  or  of  any 
part  of  the  costs,  of  any  person  or  persons  in  resisting  such  claim  or  objection  or 
title ;  and  in  every  sach  case  the  said  barrister  shall  make  an  order  in  writing. 
Specifying  the  sum  which  ht  shall  order  to  be  paid  for  such  costs,  and  by  and  to 
whom  and  when  and  where  the  same  sum  shall  be  paid,  and  shall  date  and  sign 
the  said  order  and  deliver  it  to  the  person  or  persons  to  whom  the  said  sum  shall 
therein  be  ordered  to  be  paid :  Provided  always,  that  the  said  sum  so  ordered  to 
be  paid  by  way  of  costs  shall  not  in  any  case  exceed  the  sum  of  twenty  shillings : 
Provided  also,  that  such  order  for  the  payment  of  costs  as  aforesaid  may  be 
made  in  any  case,  notwithstanding  any  party  shall  have  given  notice  of  his  in- 
tention to  appeal  against  any  decision  of  the  revising  barrister  in  the  same  case ; 
but  in  case  of  such  appeal  the  said  order  for  the  payment  of  costs  shall  be  sut- 
pendedf  and  shall  abide  the  event  of  such  appeal,  unless  the  court  of  appeal  shall 
otherwise  direct ;  but  no  appeal  shall  be  allowed  or  entertained  against,  or  only 
in  respect  of,  any  such  order  for  the  payment  of  costs." 

In  the  four  cases  alluded  to,  the  objection  was  taken  to  be  made  that  the 
notice  of  objection  was  inyalid.  The  revising  barrister  had  held  it  was  good, 
and  the  parlies  consequently  were  called  upon  to  prove  their  qualification.  They 
did  so  to  the  satisfaction  of  the  revising  barrister,  who  also  considered  that  the 
objection  was  groundless,  and  therefore  that  they  wer%  entitled  to  costs,  and  he 
made  the  order  accordingly.  But  as  the  party  objected  to  was  taken  in  each 
case  to  appeal  against  the  decision  that  the  notice  of  objection  was  good,  the 
order  for  costs  was  of  necessity  suspended.  If  the  Court  had  reversed  the  deci- 
sion of  the  barrister,  they  would  probably  also  have  directed  that  the  orders  for 
the  payment  of  costs  should  be  set  aside ;  because  in  that  case  they  would  have 


392 


CASES  ON  APPEAL,  COMMON  PLEAS. 


1845. 

App. 

FSHKINS, 

tUtfrn 

(Qviolbt's 
CaM.) 


is  not  the  point  sent  for  us  to  decide.  We  are  not  bound 
to  give  any  opinion  upon  it.] 

The  objection  to  the  notice  is  twofold  ;  firsts  as  to  the 
notice  to  the  overseers,  and  secondly,  as  to  that  sent  to  the 
party.  The  latter,  being  of  the  most  weight,  will  be  con- 
sidered first. 

It  appears  from  the  schedule  (A.)  to  the  Registration 
Act,  Nos.  4  (a)  and  5  (6),  that  in  the  notices  of  objec- 
tion in  the  case  of  county  voters  the  objector  must  specify 
the  nature  of  the  property  in  respect  of  which  the  objec- 
tion is  taken.  [Cresswel/,  J. — The  forms  do  not  say  in 
respect  of  what  property  the  objection  is  taken.]  The 
form  of  notice  to  the  party  (No.  5)  is  addressed  ''  To  Mr. 
,  of  /'  leaving  a  blank  after  the  name ;  and  at 
any  rate,  the  objector  is  to  mention  the  name  of  the  parish 
list  in  respect  of  which  the  objection  is  made.  There  can 
be  no  reason  why  a  greater  privilege  should  be  conferred 
upon  voters  for  counties  than  for  boroughs.  The  form  of 
the  notice  in  the  latter  case,  given  in  schedule  (B.)  No.  1 1, 
runs  thus : — *'  I  object  to  your  name  being  retained  on  the 


held  that  the  notices  of  objectioD  were  ioTalid ;  and  conieqiiently  the  parties  ob- 
jected to  would  have  been  nnder  no  necessity  to  appear  and  prove  their  qualifi- 
cation, 
(a)  Sciiedule  (B.)  No.  4. 

'*  Notict  of  otiftclion  to  ftg  given  toovirieert» 

'*  To  the  overseers  of  the  parish  [or  '*  township/'  at  the  cate  may  be]  of • 

"  I  hereby  give  you  notice  that  I  object  to  the  name  of  the  peison  mentioned 
and  described  below  being  retained  in  the  list  of  voters  for  the  county  [or  '  for 
the riding/  •  parts/  or  '  division  of  the  county']  of . 


Christian  Name  and 
Surname  of  the  Voter 

objected  to,  as 

descnbed  in  th :  List 

or  Register. 

Place  of 
Abode  as 
described. 

Nature  of 
Qualification, 

Street,  Lane  or  other  like 
place,  where  the  qualify 
log  prooerty  is  situate, 
&c.  as  described  in  the 
List  or  Register. 

(6;  Ante,  p,  275,  n. 
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list  of  persons  entitled  to  vote.  Sec."  But  what  list  is  in- 
tended ?  There  is  no  list,  properly  speakings  till  the  revis- 
ing barrister  has  exercised  his  functions.  The  notice  in 
this  case  gives  no  information.  If  a  parish  is  connected 
with  an  extra-parochial  place — as  the  parish  of  St.  Dun- 
stan's  in  ihe  West  is  with  the  Temple,  in  the  city  of 
London — there  are  separate  lists  made  out,  one  for  the 
parish  and  another  for  the  extra-parochial  place,  (a)  So 
also  there  are  separate  lists  made  out  for  each  of  the 
different  parishes,  which,  in  London,  appear  from  the 
Fire  Act,  22  Car.  3,  c.  1 1,  ss.  62,  6S,  to  amount  to  fifty- 
one.  There  are  also  numerous  companies  of  freemen,  in 
each  of  which  a  separate  list  is  made  out.  "  The  list," 
therefore,  mentioned  in  the  notice  cannot  refer  to  any 
general  list.  The  17th  section  of  the  act  (A),  which 
requires  the  notices  of  objection  to  be  given,  says  that  the 
party  may  object  to  any  person  as  not  entitled  "  to  have 
his  name  inserted  in  ani^  list  of  voters  for  the  same  city  or 
borough."  This  does  not  point  out  the  particular  list. 
The  words  of  the  section  are  clearly  to  be  taken  dis- 
tributively,  and  the  same  construction  is  to  be  put  upon 
the  forms  in  the  schedule.  If  the  words  in  the  form  were 
''  any  list*'  they  would  give  no  information,  and  the  adop- 
tion of  the  words  **  the  list"  gives  no  more.  The  voter  is 
entitled  to  know  to  what  list  the  objection  applies.  In  the 
notice  to  the  overseers,  the  objector  necessarily  gives  the 
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(a)  6  Vict.  c.  18,  s.  22,  eoacts  "  that  every  precioct  or  place,  whether  extra, 
parochial  or  otherwise,  which  shall  have  no  overseers  of  the  poor,  shall,  for  the 
purpose  of  makiog  any  claim,  and  nakiog  out  any  list  directed  by  this  act,  be 
deemed  to  be  within  the  parish  or  township  adjoining  thereto  and  sharing  in  the 
right  of  election  to  which  such  claim  or  list  may  relate ;  and  if  snch  parish  or 
place  shall  adjoin  two  or  more  parishes  or  townships  situated  as  aforesaid,  it 
shall  be  deemed  to  be  within  the  least  populous  of  such  parishes  or  townships, 
according  to  the  last  census  for  the  time  being." 

It  is  to  be  observed  that  this  section  does  not  require  the  ovoneen  tomakeout 
leptrate  lisu  for  the  parish  and  the  extra-parochial  place. 

(6)  Ant$f  p.  10|  Q. 
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infonnation  at  least  as  to  the  parish,  because  the  notice  is 

directed  to  them  as  **  the  overseers  of  the  parish  of •" 

But  according  to  the  form  given  in  this  case  to  the  party  him- 
self he  must  be  prepared  to  protect  every  qualification  he 
may  happen  to  have  in  the  city.  [CressweU^  J. — If  he 
has  one  good  qualification,  that  is  suflEicient.  ErlCf  J. — 
Are  there  many  voters  with  such  a  ubiquity  of  qualifica- 
tion 1 }  There  may  be.  A  party  may  only  care  to  have 
his  name  retained  for  one  particular  qualification!  which 
be  knows  to  be  good ;  and  that  may  be  the  very  one  in- 
tended to  be  attacked.  The  form  (No.  10)  is  the  first  of 
the  form  of  notices  of  objection  in  boroughs,  and  the  note 
at  the  foot  of  it  may  be  well  taken  to  apply  to  the  follow- 
ing form.  In  the  case  of  a  city  or  borough,  where  there  is 
only  one  list  of  voters — which  would  be  the  case  where 
there  was  only  one  parish  and  no  voters  but  10/.  house- 
holders— the  note  would  have  no  application.  [  Tintlal,  C.  J. 
— ^The  difficulty  which  you  say  is  thrown  upon  the  voter  is, 
that  he  may  not  know  to  what  parish  list  the  objection 
applies,  and  that  he  may  have  to  hunt  over  several  lists ; 
but  by  the  18th  section  the  overseers  are  to  publish  a  list 
of  persons  objected  to,  and  that  would  inform  the  party.] 
Is  a  party  to  be  compelled  to  examine  the  lists  on,  may  be, 
ten  different  church^^doors  ?  [Erie,  J. — That  supposes 
the  extreme  case  of  a  party  having  a  qualification  in  ten 
difierent  parishes.]  The  question  is,  whether  it  is  not 
more  reasonable  that  the  objector  should  give  the  infor- 
mation. [Tindalf  C.  J. — There  is  the  greater  question — 
whether  he  is  required  to  do  so  by  the  act.]  By  the 
Reform  Act  no  notice  was  required  to  be  given  to  the 
party,  (a)  The  legislature  has  now  said  that  a  notice  shall 
be  given,  and  it  must  have  been  meant  that  it  should  convey 
information  to  the  party.  [Erie,  J. — The  notice  is  to  be 
given  ''  according  to  the  form"  in  the  schedule.]  The 
proper  construction  of  the  section  b  to  be  considered.    A 

(a)  Fidtf  ante,  p.  349. 


HILARY  TERM^  VIII  VICT. 


S95 


rigid  and  superstitious  compliance  with  the  form  was 
not  intended  ;  Tudball,  App.,  and  2%e  Toum  Clerk  of 
Bristol,  Resp.  (a)  [Tindal,  C.  J.— It  is  to  be  observed 
that  the  17th  section  says,  that  the  notice  to  the  over- 
seers shall  be  given  according  to  the  form  No.  10,  **  or 
to  the  like  effect/*  but  these  words  are  not  repeated  in 
speaking  of  the  form  (No.  11)  of  the  notice  to  the  party.] 
The  words  *^  to  the  like  effect"  are  in  ease  of  the  ob* 
jector.  The  notice  in  Tudball,  App.,  and  The  Town  Clerk 
of  Bristol,  Resp.,  was  according  to  the  form  No.  11» 
and  it  was  held  bad,  though  it  was  in  strict  compliance 
with  the  form  given,  and  though  the  words  **  to  the  like 
effect'"  did  not  refer  to  that  form.  It  is  very  unsafe  to 
rely  servilely  on  the  form  given  in  statutes ;  as  is  often  seen 
in  cases  of  convictions.  In  the  notice  of  objection  in  the 
case  of  freemen,  under  sect.  20  (b),  which  is  to  be  ac- 
cording to  the  form  No.  4  in  schedule  (C),  the  name  of 
the  company  is  mentioned  to  which  the  objection  applies, 
so  that  all  the  requisite  information  is  there  given. 

As  to  the  notice  to  the  overseers,  it  must  be  admitted 
that  the  heading  is  sufficient,  as  it  shows  to  what  parish 
the  objection  applies ;  but  still  where  there  are  more  than 
one  list  the  note  applies.  And  in  the  city  of  London  the 
overseers,  where  there  are  extra-parochial  places  like  the 
Temple,  have  to  make  out  more  than  one  list,  (c)  [Erie, 
J. — That  is  not  so  stated  in  the  case.  We  cannot  take 
extrajudicial  notice  of  it.] 

Humfrey  (with  whom  was  Grove)  for  the  respondent. 
— The  13th  section  of  the  Registration  Act  explains  the 
whole  matter.  The  overseers  are  thereby  required  to 
make  out  a  list  of  the  10/.  householders  in  their  parish,  and 
also  another  list  of  all  other  persons  (except  freemen)  who 
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are  entitled  to  vote.  In  many  places  there  are  other  voters 
who  are  not  freemen,  as  in  the  city  of  Westminster,  where 
the  old  reserved  right  of  voting  is  in  the  inhabitant  house- 
holders paying  scot  and  lot.  But  in  London  there  are 
only  10/.  householders  and  freemen  who  are  entitled  to 
vote.  The  overseers  of  each  parish  therefore  only  make 
out  one  list.  The  notice  to  the  party  objected  to,  which 
was  first  given  by  this  act,  is  required  to  be  in  a  certain 
form,  and  that  form  has  been  followed.  The  argument  on 
the  other  side  is  entirely  ab  inconvenienti,  and  might  be 
fittingly  addressed  to  the  legislature,  but  it  can  have  no 
weight  with  a  court  of  law.  If  it  were  to  be  adopted,  an 
objector  would  have  to  wholly  reconstruct  the  form  of  the 
notice  gifen  by  the  act.  The  note  at  the  foot  of  No.  10 
clearly  applies  to  that  form  and  not  to  No.  11.  The  cor- 
responding forms,  Nos.  4  and  5,  in  the  schedule  (C.) 
which  relates  to  the  freemen,  are  inverted  in  order ;  No. 
4  being  the  notice  to  the  parties,  and  No.  5  the  notice  to 
the  secondaries,  who  publish  the  list  of  freemen  in  the 
same  manner  as  the  overseers  publish  the  list  of  10/. 
householders  in  their  respective  parishes.  And  a  note  is 
appended  to  No.  5  in  schedule  (C.)  similar  to  that  which 
is  appended  to  No.  10  in  schedule  (B.).  [Cresswell^  J. — 
The  note  at  the  foot  of  No.  10  says,  '^  if  the  list  contains 
two  or  more  persons  of  the  same  name,  the  notice  should 
distinguish  the  person  intended  to  be  objected  to.'*  But 
it  could  not  be  necessary  to  specify  which  party  was  meant 
in  a  notice  served  upon  the  party  himself.]  It  is  impos- 
sible therefore  that  the  whole  of  the  note  to  No.  10 
can  apply  to  No.  11.  In  Tudball,  App.,  and  The  Town 
Clerk  of  Bristol,  Resp.,  the  notice  contained  an  actual 
misdescription,  which  was  calculated  to  mislead  the  party : 
there  is  no  pretence  for  saying  that  was  the  case  here. 
It  is  contended,  that  at  least  the  name  of  the  parish 
ought  to  be  mentioned  in  the  notice  to  the  party.    But 
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in  the  form  given,  there  is  no  blank  in  which  the  descrip- 
tion could  be  introduced.  It  is  not  shown  that  any  hard- 
ship has  been  imposed  upon  the  party  by  the  adherence 
to  the  form  prescribed  by  the  act ;  or  that  he  had  property 
elsewhere.  Possibly  that  might  have  made  a  difference ; 
Oadsby,  App.  and  WarburtoH,  Resp.  (a) 

M.  D.  Hill  in  reply. — The  alteration  suggested  in 
the  notice  might  easily  be  made^  if  after  the  words  ''  on 

the  list"  the  words  "  for  the  parish  of '*  were  added. 

The  17th  section  clearly  refers  to  one  list  out  of  several. 
The  note  to  the  form  No.  5,  schedule  (C.)  may  also  be 
said  to  be  unnecessary,  as  the  company  to  which  the 
party  belongs  is  mentioned  in  the  body  of  the  notice.  (6) 
This  only  shows  that  the  whole  of  the  note  at  the  foot 
of  No.  10  in  schedule  (B.)  may  not  be  applicable  in  all 
cases. 

TiNDALi  C.  J. — The  objection  in  this  case  is,  that  the 
notices  of  objection  sent  by  the  respondent  are  not  suffi- 
ciently in  compliance  with  the  provisions  of  the  6  Vict, 
c.  18;  but  it  appears  to  me  that  the  notices  are  fully  suffi- 
cient. The  difficulty  particularly  complained  of  is,  that 
the  notice  to  the  party  himself  does  not  specify  the  par- 
ticular list  in  respect  to  which  the  objection  is  intended  to 
apply ;  and  that  as  a  party  may  have  various  qualifications 
within  a  borough,  the  notice  in  the  present  form  would  im- 
pose upon  him  the  difficulty  of  examining  more  than  one 
list.  I  admit  that  this  is  a  difficulty  to  some  extent  im- 
posed upon  the  party  ;  and  possibly  if  it  bad  occurred  to 
the  legislature  they  might  have  framed  a  form  of  notice 
somewhat  in  the  manner  that  has  been  suggested.    But  I 
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think  it  clear,  it  is  not  an  objection  that  can  occur  in 
respect  of  the  notice  to  the  overseersi  where  they  make 
out  only  one  list.  The  notice  is  sent  to  the  overseers  of 
a  particular  parish  and  can  apply  only  to  the  qualification 
situate  in  that  parish.  And  though  there  b  some  difficulty 
in  the  case  of  the  notice  to  the  party  himself,  there  does 
not  appear  to  me  to  be  much.  If  he  has  qualifications  in 
difierent  parishes,  he  must  know  in  what  parishes  they  are 
situated.  The  statute  requires  that  a  fist  of  the  parties 
objected  to  shall  be  published  for  two  Sundays  upon  the 
church-doors  by  the  orerseers  of  the  parish.  And  there 
is  no  very  great  difficulty  upon  a  party  who  has  received  a 
notice  of  objection,  in  the  first  place  to  make  some  inquiry 
of  the  objector ;  or  to  go  himself,  or  send  some  one  else,  to 
examine  the  list  of  parties  objected  to  in  the  parishes  in 
which  he  may  have  property. 

But  the  question  in  this  case  has  not  to  be  determined 
by  any  supposed  hardship  that  may  arise  to  a  party,  but 
upon  the  consideration  whether  or  not  the  notice  of  ob- 
jection is  in  compliance  with  the  act  of  parliament.  It  is  to 
be  observed  that  the  notice  to  the  party  objected  to  is  re- 
quired for  the  first  time  by  the  Registration  Act.  Before 
that  act  no  notice  was  required  to  be  given  to  the  party 
himself  in  boroughs.  It  was  sufficient  to  give  a  notice  to 
the  overseers,  the  form  of  which  is  set  out  in  the  schedule 
(I.)  No.  6,  to  the  Reform  Act.  It  was  probably  thought 
right  by  the  legislature  that  a  borough  voter  should,  in 
this  respect  stand  upon  the  same  footing  with  the  county 
voter,  to  whom  a  notice  of  objection  was  given  under  sect. 
39  of  the  former  act.  And  consequently  the  17th  section 
of  the  Registration  Act  requires  that  a  notice  shall  be 
given  to  the  party  objected  to  in  a  certain  form.  (His 
lordship  read  the  17th  sect,  of  the  6  Vict.  c.  18.)  Now 
the  notice  of  objection  in  this  case  is  in  strict  and  exact 
conformity  with  the  form  No.  11  in  the  schedule  (B.) 
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which  is  pointed  out  by  the  17th  section  as  the  one  proper 
to  be  followed.  And  the  only  ground  upon  which  any 
argument  founded  upon  the  statute  itself  is  raised^  is  that 
the  note  at  the  foot  of  the  form  No.  10  ought  virtually  to 
be  applied  to  the  form  No.  11.  (His  lordship  read  the 
note  in  question.)  And  it  is  said  that  inasmuch  as  where 
there  are  several  lists  the  objector  must  state  to  which  list 
his  objection  applies,  so^  by  analogy,  where  a  party  has 
several  qualifications,  the  objector  should  state  in  respect 
of  which  of  them  the  objection  is  taken.  But  to  this 
I  answer  that  it  is  most  clear  a  court  of  law  has  no 
power  to  draw  any  such  analogy.  And  for  these  reasons ; 
that  in  the  former  act,  which  gives  the  form  of  notice  to 
the  overseers,  there  is  no  such  note ;  that  it  is  given  for  the 
first  time  by  the  6  Vict.,  and  that  it  is  there  appended  to 
the  form  No.  10,  and  not  to  the  form  No.  11.  I  think 
therefore  there  is  no  analogy  in  the  case,  and  unless  we 
were  to  take  upon  ourselves  not  simply  to  declare  the  law 
but  to  make  it,  we  have  no  right  to  require  an  objector  to 
adopt  a  different  form  from  that  which  has  been  pointed 
out  by  the  statute.  The  decision  of  the  revising  barrister 
must  be  affirmed. 


1845, 

Waksxy, 

App. 

PCRIINS, 

Retp* 
(Quiolbt'i 


Cresswell,  J.  (a) — I  am  of  the  same  opinion.  It  ap- 
pears that  the  notice  of  objection  is  given  in  the  precise 
terms  prescribed  by  the  schedule  appended  to  the  17th 
sect,  of  the  6  Vict.  c.  18.  It  is  a  safe  rule,  in  construing 
acts  of  parliament,  to  look  at  the  words  of  the  act  and  to 
construe  them  strictly,  unless  manifest  absurdity  or  in- 
justice should  result  from  such  a  construction.  And  we 
are  not  to  inquire  whether  or  not  this  construction  is  the 
most  beneficial  for  the  party.  Undoubtedly,  the  notice  of 
objection  might  be  so  framed  as  not  to  put  the  party 
objected  to  to  the  trouble  of  casting  about  to  ascertain  to 

(a)  Maule,  J.  was  absent. 
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Waniby, 

App. 

Perkins, 

Rap, 

(Quiolby's 

Cate.) 


what  particular  qualification  the  objection  was  intended  to 
apply.  But  we  must  look  to  the  form  as  it  is  given,  and 
not  speculate  upon  how  it  might  have  been  given.  The 
construction  we  are  putting  upon  the  act  leads  to  no 
manifest  injustice  or  absurdity.  It  is  said  that  some  hard- 
ship will  result  from  it,  and  possibly  there  may  be  some, 
but  not  enough  to  induce  us  to  depart  from  the  plain 
words  of  the  act.  It  has  been  argued,  that  a  party  may 
choose  to  rely  upon  his  not  having  been  objected  to  as  to 
some  particular  qualification,  and  therefore  that  he  may  not 
appear  to  support  his  vote.  If  he  does  so,  be  must  take  the 
consequences.  The  notice  of  objection  in  this  case  must  be 
taken  to  give  the  party  notice  that  he  is  objected  to  as  an 
occupier.  He  must,  therefore,  examine  the  lists  in  every 
parish  in  which  he  has  a  qualification  as  occupier.  And  as 
to  the  hardship  of  this,  a  party  must  do  the  same  in  order 
to  ascertain  whether  his  name  is  on  the  lists  published  by 
the  overseers.  With  regard  to  some  observations  that  have 
been  made  as  to  the  uncertainty  of  the  decisions  made 
by  revising  barristers,  it  is  to  be  observed  that  they  are 
judicial  officers  ;  and  from  the  manner  in  which  the  cases 
on  appeals  from  their  decisions  have  come  before  us,  there 
is  very  little  reason  to  suppose  that  they  will  not  do  their 
duty,  (a)  The  case  of  TudbaU  and  The  Town  Clerk  of 
Bristol  is  no  authority  here.  An  objector  is  bound  to  de- 
scribe himself  properly.  In  that  case  he  described  himself 
as  being  on  a  list,  on  which,  in  point  of  fact,  he  was  not. 


Erlb,  J. — I  ako  think  the  notice  of  objection  was  suf- 
ficient. The  words  of  the  act  and  of  the  schedule  are 
perfectly  clear ;  but  it  has  been  argued  that  we  ought  to 
alter  the  act,  because  of  some  inconvenience  that  may 
follow  a  too  strict  adherence  to  it.    We  ought  to  use  such 

(a)  The  obBervatioiu  bad  been  made  by  Mr.  Hill  in  the  coarse  of  his  argn- 
ment.    He  afterwards  stated  that  they  were  meant  to  apply  to  all  tribunals. 
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a  power  with  great  scrupulosity  ;  and  certainly  we  cannot 
alter  the  law  where  it  is  clears  as  in  this  case.  It  has  been 
suggested  that  a  party  may  have  various  qualifications  as 
an  occupier  in  the  same  place.  I  should  think  such  a  case 
was  likely  to  occur  very  seldom.  The  answer  to  such  a 
supposition  has  already  been  given^  namely,  that  the  party 
objected  to  may  apply  to  the  objector  for  information : 
probably,  however,  he  would  not  be  bound  to  answer. 
But  even  then,  it  seems  that  no  substantial  inconvenience 
can  result  to  the  party.  As  to  bringing  the  note  at  the 
foot  of  the  form  No.  10  down  to  the  form  No.  11,1  think 
it  was  clearly  not  intended.  The  note  is  omitted  in  both 
instances  of  the  form  of  the  notice  of  objection  to  be  given 
to  the  party  objected  to.  He  can  have  no  doubt  who  is 
meant  by  the  notice. 
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1845. 

Wanssy, 

App. 

Perkins, 

Rnp. 

(Quiolrt's 
Cau.) 


Decision  affirmed. 


VOL.  L — B.  A* 
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CITY  OF  LONDON. 

George  Wansey Appellant. 

1845  Robert  Thomas  Perkins  and  others     Respondents. 

So':  (Lockey'sCase-) 


^tSnde^a    Robert  THOM  as  PERKINS  objected  to  the  name 
W|H.4.c.45,    of  Richard  Lockey  being  retained  in  the  list  of  persons 

8. 30, 18  only  "^  ^  inv-i* 

operative  for      entitled  to  vote  in  the  election  of  members  for  the  city  of 

the  rate  for  the     t       j 

lime  being.        Ijondon. 

The  revising  barrister  decided  that  the  name  of  the 
said  Richard  Lockey  ought  to  be  ezpungedj  and  there-* 
upon  expunged  the  said  name  from  the  said  list,  subject 
to  the  opinion  of  the  Court  of  Common  Plesui  upon  the 
following  case : 

The  name  of  the  said  Richard  Lockey  was  inserted  in 
the  list  of  voters  for  the  parish  of  St.  Michael,  Wood 
Street,  in  respect  of  the  occupation  of  a  ''  warehouse ;  8, 
Wood  Street." 

The  only  question  raised  in  the  case,  was  as  to  the 
effect  of  a  claim  to  be  rated  to  the  poor's  rates,  made  by 
the  said  Richard  Lockey,  under  the  following  circum- 
stances. 

On  the  26th  July,  1837,  the  said  Richard  Lockey  was 
the  occupier  of  the  said  warehouse,  as  tenant,  and  on  or 
about  that  day  the  said  Richard  Lockey  duly  claimed  to 
be  rated  to  the  relief  of  the  poor,  in  respect  of  the  said 
premises  so  occupied  by  him,  there  being  then  a  rate  for 
the  time  being  in  the  said  parish,  but  there  not  being  any 
rate  due  in  respect  of  such  premises.  The  overseers 
neglected  to  put  the  name  of  the  said  Richard  Lockey  on 
the  rate  for  the  time  being.  Other  rates  for  the  relief  of 
the  poor  were  subsequently  made  in  the  said  parish,  be- 
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tween  the  said  S6th  July,  1837,  and  the  31st  July,  1843;  184^. 
and  between  the  said  Slst  July,  1843,  and  the  3lBt  July,  wanmy 
1844,  two  rates  for  the  relief  of  the  poor  were  made  in      ^^t^* 

^  '^  Perkins, 

the  said  parish ;  that  is  to  say,  one  on  the  11th  October,  Resp, 
1843,  and  one  on  the  14th  February,  1844.  The  said  t^^*;'^^ ' 
Richard  Lockey  occupied  the  said  premises  from  the  said 
26th  July,  1837,  to  the  said  31st  July,  1844,  inclusive ; 
but  he  was  not  rated  in  fact  in  respect  of  such  premises 
to  any  rate  for  the  relief  of  the  poor  made  after  the  said 
S6th  July,  1837,  and  he  did  not  make  any  claim  to  be 
rated  after  the  said  a6th  July,  1837. 

On  behalf  of  the  said  Richard  Lockey  it  was  contended, 
that,  inasmuch  as  the  said  overseers  had  neglected  to  put 
the  name  of  the  said  Richard  Lockey  on  the  rate  for  the 
time  being,  when  he  the*  said  Richard  Lockey  so  claimed  to 
be  rated  as  aforesaid ;  and  as  he  the  said  Richard  Lockey 
was  by  virtue  of  section  30  of  the  2  Will.  4,  c.  45  (a),  to  be 
deemed  to  have  been  rated  to  the  relief  of  the  poor  in 
respect  of  the  said  premises  from  the  period  at  which  the 
rate  had  been  made  in  respect  of  which  he  had  so  claimed 
to  be  rated;  it  was  not  necessary  that  the  said  claim 
should  be  repeated ;  and  that  the  said  Richard  Lockey 
was  to  be  deemed  to  be  rated  to  all  future  poor  rates 
made  in  the  said  parish,  so  long  as  he  continued  in  the 
occupation  of  the  same  premises. 

(a)  2  Will.  A,  c.  45,  s.  30,  enacts,  *'  that  in  every  city  or  borough,  &c.  it  shall 
be  lawful  for  any  person  occupying  any  house,  &c.  in  any  parish  or  township,  in 
which  there  shall  be  a  rate  for  the  relief  of  the  poor,  to  claim  to  be  rated  to  the 
Telief  of  the  poor  in  respect  of  such  premises,  whether  the  landlord  shall  or  not 
be  liable  to  be  rated  to  the  relief  of  the  poor  in  respect  thereof;  and  upon  such 
occupier  so  claiming,  and  actually  paying  or  tendering  the  full  amount  of  the 
rate  or  rates,  if  any,  then  due  in  respect  of  such  premises,  the  overseers  of  the 
parish  or  township  in  which  such  premises  are  situate  are  hereby  required  to  put 
the  name  of  such  occupier  upon  the  rate  for  the  lime  being  \  and  in  case  such 
overseer  shall  neglect  or  refuse  so  to  do,  such  occupier  shall  nevertheless  for  the 
purposes  of  thia  act  be  deemed  to  have  been  rated  to  the  relief  of  the  poor  in 
respect  of  such  premises,  from  the  period  at  which  the  rate  shall  have  been 
made,  in  respect  of  which  he  shall  have  so  claimed  to  be  rated  as  aforesaid :"  &c. 
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1845.  The  revising  barrister  decided  that  the  operation  of  the 

yvan«iy,      ^*^^  claim  was  limited  to  the  rate  for  the  time  being  when 

^PP'         the  said  claim  was  so  made  as  aforesaid^  and  that  the  said 

Perkins, 

iu»p.        Richard  Lockey  could  not  be  deemed  to  be  rated  in  re- 
(Uceey's     spect  of  the  said  premises  during  the  time  of  his  occu- 
pation thereof  required  by  section  27  of  the  said  act. 

(Signed)  T.  J.  A. 

Levy  Myers  duly  gave  notice  to  the  overseers  of  the 
parish  of  St.  Botolph  without  Aldgate^  in  the  said  city, 
that  he  claimed  to  have  his  name  inserted  in  the  list  made 
by  them  of  persons  entitled  to  vote  in  the  election  of 
members  for  the  city  of  London,  and  in  his  notice  of 
claim  he  stated  the  particulars  of  his  qualification  to  be  a 
"  house ;  S,  Stony  Lane/' 

The  revising  barrister  decided  that  the  said  Levy  Myers 
was  not  entitled  to  have  his  name  inserted  in  the  said  list 
of  voters,  subject  to  the  opinion  of  the  Court  of  Common 
Pleas  upon  the  following  case. 

The  only  question  raised  was,  as  to  the  effect  of  a  claim 
to  be  rated  to  the  poor's  rate  made  by  the  said  Levy 
Myers  under  the  following  circumstances. 

On  the  29th  December,  1842,  the  said  Levy  Myers 
was  the  occupier  of  the  said  house,  as  tenant,  and  on  that 
day  the  said  Levy  Myers  duly  claimed  to  be  rated  to  the 
relief  of  the  poor  in  respect  of  the  premises  so  occupied 
by  him,  there  being  then  a  rate  for  the  time  being  in  the 
said  last  mentioned  parish,  but  there  not  being  any  rate 
due  in  respect  of  such  premises.  The  overseers  neglected 
to  put  the  name  of  the  said  Levy  Myers  on  the  rate  for 
the  time  being ;  other  rates  for  the  reHef  of  the  poor  were 
subsequently  made  in  the  said  last  mentioned  parish  be- 
tween the  said  29th  December,  1842,  and  the  31st  July, 
1843.  And  between  the  31st  July,  1843,  and  the  31st 
July,   1844,  four  rates  for  the  relief  of  the  poor  were 
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made  in  the  said  last  mentioned  parish ;  that  is  to  say,  one  1845. 

on  the  31st  August,  1843;  one  on  the  28th  December,  y^j^^^^y 
1843;  one  on  the  28th  March,  1844;  and  one  on  the  4th         ^pp. 
July,  1844.      The  said  Levy  Myers  occupied  the  said         Re$p.  * 

premises  from  the  said  29th  December,  1842,  to  the  said  (Lookey's 


31st  July,  1844,  inclusive ;  but  he  was  not  rated  in  fact  in 
respect  of  such  premises  to  any  rate  for  the  rehef  of  the 
poor  made  after  the  said  29th  December,  184«2.  And  he 
did  not  make  any  claim  to  be  rated  after  the  said  29th 
December,  1842. 

The  case  then  recited  that  the  validity  of  the  claim  of 
the  said  Levy  Myers  depended  and  had  been  decided  by 
the  revising  barrister  upon  the  same  point  of  law  as  that 
upon  which  the  validity  of  the  objection  in  the  before  men- 
tioned case  of  Richard  Lockey  depended  and  was  decided ; 
and  directed  the  two  cases  to  be  consolidated. 

(Signed)  T.  J.  A. 

The  case  further  recited  that  the  validity  of  the  claims 
and  objections  determined  by  the  revising  barrister  in  the 
cases  of  the  respective  parties  whose  names  were  there- 
after next  set  forth,  depended,  and  had  been  decided  by 
the  revising  barrister,  upon  the  same  point  of  law  as  that 
upon  which  the  validity  of  the  objection  in  the  before 
mentioned  case  of  Richard  Lockey  depended  and  was 
decided ;  except  in  so  far  as  in  each  of  the  cases  of  the 
said  last  mentioned  parties  the  claim  to  be  rated  was  made 
respectively  after  the  31st  July,  1843;  and  that  it  was 
contended  before  the  revising  barrister,  on  behalf  of  each 
of  the  said  parties,  that  as  the  claim  to  be  rated  in  each 
of  the  said  last  mentioned  cases  was  made  after  the  31st 
July,  1843,  each  such  claim  was  operative  to  put  the  party 
making  such  claim  upon  the  rates  made  after  such  claim 
i^nd  before  Slst  July,  1844;  and  that  the  revising  barris^ 


Ca$9,) 


Com.) 


406  CASES  ON  APPEAL,  COMMON  PLEAS. 

1845.       ter  decided  as  to  the  operation  of  the  said  claim  in  the 
^J~j|^       same  manner  as  he  had  previously  decided  in  the  case  of 
^VP'         the  said  Richard  Lockey ;  and  that  as  the  Court  of  Com- 
BMp.  *      mon  Pleas  might  be  of  opinion  that  there  was  a  differ- 
(LocxBY*s     ence  in  this  respect  between  a  claim  to  be  rated  made 
before  the  Slst  July,  1843,  and  a  similar  claim  made  after 
that  date ;  to  enable  the  said  Court  of  Common  Pleas 
to  decide  upon  such  point,  if  the  said  Court  should  so 
think  fit,  the  dates  between  the  Slst  July,  1843,  and  the 
Slst  July,  1844,  when  the  rates  for  the  relief  of  the  poor 
were  made  in  the  respective  parishes  in  which  the  pre- 
mises were  situated,  in  respect  of  which  the  parties  were 
either  inserted  in  the  list  of  voters  or  claimed  to  be  in- 
serted, were  set  forth  under  each  parish,  and  the  date  of 
the  claim  to  be  rated  made  by  each  party  was  also  respec- 
tively set  down  against  his  name. 

Then  followed  a  list  of  the  names  of  ten  parties  ob- 
jected to,  and  of  two  claimants  in  different  parishes,  with 
the  dates  of  the  poor's  rates  made  therein  between  the 
Slst  July,  1843,  and  the  Slst  July,  1844,  and  the  dates  of 
their  claims  to  be  rated.  And  in  the  cases  of  the  claimants, 
there  being  no  party  in  whose  favour  the  decision  ap- 
pealed against  had  been  given,  the  overseers  of  the  parish, 
in  the  list  whereof  the  said  parties  respectively  claimed 
to  have  their  names  inserted,  were  named  to  be  the  re- 
spondents jointly  with  the  said  Robert  Thomas  Perkins 
in  the  consohdated  appeal. 

(Signed)         T.  J.  A. 

M.  D.  HiUf  Q.  C.  (with  whom  was  Wordsworth)  for 
the  appellant. — By  the  30th  section  of  the  Reform  Act, 
a  statutory  power  is  given  to  the  overseers  to  alter  the 
poor  rate  by  the  insertion  of  the  names  of  parties  who 
have  claimed  to  be  rated.    If  the  claim  is  complied  witbj 
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its  effect  is  coincident  with  the  continuation  of  the  party's  1845, 
occupation.  If  it  is  not  complied  with,  the  claimant  ought  yvanset 
not  to  be  damnified  by  the  neglect  of  the  overseers.  There  ^pp- 
can  be  no  reason  why  a  claim  should  be  operative  for  two  Retp. ' 
or  three  rates,  and  not  for  more.  [  Tindal^  C.  J.— How  does  (I^i^ev's 
it  appear  that  it  is  good  for  two  or  three  rates  ?  The  ques- 
tion is«  whether  it  is  good  for  more  than  the  rate  for  the 
time  being  when  the  claim  is  made.]  The  words  of  the  sec- 
tion are  express,  that  if  after  a  claim  to  be  rated  the  over- 
seers neglect  or  refuse  to  put  a  party  on  the  rate,  he 
"  shall  nevertheless  for  the  purposes  of  this  act  be  deemed 
to  have  been  rated  to  the  relief  of  the  poor  in  respect  of 
such  premises yrom  the  period  at  which  the  rate  shall  have 
been  made,  &c."  [Tindal,  C.  J. — You  construe  that  to 
mean — from  that  period  for  ever  after  ?]  So  long  as  he 
continues  in  the  occupation  of  the  premises.  [Erie,  J. — 
Suppose  the  overseers  put  his  name  on,  and  afterwards 
omit  it.  Tindalf  C.  J. — The  party  is  not  only  to  claim, 
but  also  to  tender  and  pay  the  rate  if  due.]  The  case 
finds  that  no  rate  was  due  at  the  time  of  the  respective 
claims  to  be  rated.  [Cresswellj  J. — You  say  that  the  ter- 
minus a  quo  of  the  rating  is  given,  but  not  the  terminus 
ad  quem.  It  is  to  be  observed  that  the  words  are,  ^'  shall 
be  deemed  to  have  been  rated/'  not  "  to  be  rated."]  It 
was  necessary  to  give  the  terminus  a  quo — the  absence 
of  the  other  shows  that  no  prospective  limits  to  the  effect 
of  the  claim  were  intended.  It  cannot  be  meant  that  the 
claim  should  be  repeated  every  time  a  fresh  rate  is  made. 
[Tindal,  C.  J. — Why  should  it  not  be  ?  And  the  payment 
of  the  rate  as  well  ?  If  the  mere  claim  is  sufficient  for 
ever,  the  party  would  not  be  required  to  pay  the  rate ;  and 
he  might  put  it  in  his  pocket  (a).     One  set  of  overseers 

(a)  It  could  not  be  said  that  if  the  party  was  deemed  to  be  rated  with  regard 
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1845.  would  go  out,  and  the  new  set  would  not  know  what  had 

Wansxy  ^^^'^  done.     It  is  like  keeping  up  a  right  by  continual 

^7^.  claim.     There  seems  nothing  in  the  objection.] 


^^c«fc{ '      ^^'  ^^^  respondents. 


Resp.  Humfrey  (with  whom  was  Grove)  was  not  called  upon 

r  the  respondents. 

Per  Curiam  (a). 

Decision  affirmed,  with  costs. 


\Q  future  rates  he  would  be  liable  to  pay  the  rates  as  ihoogh  he  bad  been  ac« 
taally  rated ;  for  be  is  to  be  only  so  deemed  **  for  the  purposes"  of  the  Registra- 
tion Act. 
(a)  Maule,  J.  was  absent. 
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CITY  OF  LONDON. 

George  Wansey Appellant. 

Robert  Thomas  Perkins    .    .     .     Respondent.  1845. 

(Hill's  Case.)  _1^^ 

James  hill  duly  gave  notice  to  the  overseers  of  the  a.  exclusively" 
parish  of  Saint  John  the  Baptist  that  he  claimed  to  have  JJ'hofi'tf  the 
his  name  inserted  in  the  list  made  by  them  of  persons  en-  second  floor  of  a 
titled  to  vote  in  the  election  of  members  for  the  city  of  coDsisUng  of 
London,  and  in  his  notice  of  claim  he  stated  the  particu-  HiTiaiodiord 
lars  of  his  qualification  to  be,  "  three  rooms ;  16,  Budge  fcsidcd inthe 

Row."  outer  door  of 

The  revising  barrister  decided  that  the  said  James  keptcioMd^ud 
Hill  was  not  entitled  to  have  his  name  inserted  in  the  said  {jJ^^ndlS^hid 
list  of  voters,  subject  to  the  opinion  of  the  Court  of  Com-  >  ^^j  thereto. 

m  *u     ni      •  Held,  that  i!. 

mon  Fleas  upon  the  following  case.  was  merely  a 

The  claimant  occupied  the  whole  of  the  second  floor  in  ^^^^^^"^ 
a  house,  No.  16,  Budge  Row,  which  floor  consisted  of  ***;°»«»  ^f •»  <>' 

,  1  .  ,  .        ,  1     .  .  n  ^^^^^  building, 

three  rooms,  which  were  in  the  exclusive  occupation  of  as  owner  or 
the  said  claimant,  and  were  occupied  by  him  as  a  dwelling  the  27th  sect,  pf 
place  and  a  printing-ofiice.      The  claimant  occupied  the  *^®^  ^'"'  *» 
rooms  in  question  as  tenant  to  one  Knight,  who  occupied 
the  shop  and  first  floor  in  the  said  house,  and  who  re- 
sided therein.     The  outer  or  street  door  of  the  house  was 
kept  closed,  and  the  said  Knight  had  a  key  thereto,  as 
also  had  the  said  claimant. 

There  was  no  question  raised  in  the  case,  except  as  to 
the  sufficiency  of  the  qualification. 

(Signed)        T.  J.  A. 

[The  cases  of  four  other  claimants,  and  one  party  ob- 
jected to,  were  consolidated  with  the  above  case]  (a). 

(a)  The  nature  of  the  qualification  of  one  of  the  claimants  was  stated  to  bo 
«  Chambers;  12»  King's  Bench  Walk." 
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1845,  M.  D.  Hill,  Q.  C.  (with  whom  was  Wordmorih)  for 

Wansey,  ^^^  appellant — This  case  is  distinguishable  from  Piiis, 
P  R«N8  -^PP*'  ^"^  Sfnedley,  Resp.(a)  as  here  the  claimant  had  the 
Retp.  perfect  and  exclusive  occupation  of  the  three  rooms ; 
^Ccm!)  ^"^  ^^^y  ^^^^^  constitute  a  sufficient  building  within 
the  principle  of  Wright,  App.,  and  The  Toum  Clerk  of 
Stockport,  Resp.(6)  It  must  be  presumed  that  the 
claimant  had  the  key  of  his  own  apartments.  Generally 
speaking,  a  landlord  does  not  mean  to  be  precluded  from 
the  right  of  going  into  all  the  rooms  in  his  house  to  see 
to  the  fire  and  lights  ;  but  he  could  not  do  so  in  this  in-> 
stance.  The  claimant  had  also  the  key  to  the  outer  door; 
and  it  must  be  inferred  that  it  was  part  of  the  original 
contract  that  he  should  have  it.  This  case  consequently 
does  not  differ  from  one  where  there  is  no  outer  door^ 
as  in  the  case  of  chambers^  If  an  outer  door  were 
affixed  to  a  building  occupied  as  chambers^  that  would 
not  deprive  the  occupiers  of  their  franchise^  In  one  of 
the  consolidated  cases  in  this  appeal,  a  party  claims  in 
respect  of  chambers ;  so  that  it  would  appear,  the  revis- 
ing barrister  thought  they  would  not  confer  a  franchise. 
[Erie,  J. — Taking  that  claim  in  conjunction  with  the 
statement  in  the  case,  it  must  mean  that  the  owner  of  the 
chambers  had  underlet  a  room  or  two  to  the  claimant.] 
The  existence  of  an  outer  door  in  the  present  case  can  be 
of  no  importance.  If  it  were  a  swing  door,  it  would 
clearly  make  no  difference ;  and  the  fastenings  can  make 
none,  as  the  claimant  has  a  right  to  open  them*  The 
principle  ought  to  be,  that  where  a  party  has  the  ex- 
clusive possession  of  a  room  of  the  requisite  value,  and 
the  constant  right  of  access  thereto,  he  ought  to  have  the 
franchise*  For  many  purposes,  the  criterion  in  burglary 
may  be  applicable  to  the  present  case ;  but  the  objects  of 
the  Reform  Act  are  very  different*    The  occupier  of  a 

(a)  AnU,  p.  344,  {b)  AnU,  p.  99, 
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part  of  a  house  is  as  much  protected,  whether  the  house       1845. 
is  described  in  an  indictment  as  his  own  house,  or  as  that      ^wawbeyT"^ 
of  his  landlord.    [Cresswett,  J. — ^Your  argument  here  is,      ^pp- 
that  the  landlord  was  not  the  occupier  of  the  whole         netp.  * 
house.]    He  could  not  be,  if  the  rooms  in  question  were       ^^'K' 
in  the  exclusive  occupation  of  another  party, 

Humfrey  (with  whom  was  Grove)  for  the  respondent.-^ 
The  case  contains  no  statement  as  to  the  value  of  the 
rooms,  and  that  is  part  of  the  '*  sufiBciency  of  the  qualifi- 
cation," as  to  which  it  is  stated  the  question  was  raised. 
The  case  wiU  probably  have  to  be  remitted  to  the  re-* 
vismg  barrister.  [Tindal^  C.  J. — I  understand  the  state* 
ment  to  mean,  that  the  only  question  was,  whether  the 
occupation  was  sufficient]  The  claimant  cannot  be  said 
to  have  the  exclusive  occupation  of  the  rooms  as  against 
his  landlord.  It  is  not  stated  that  he  had  the  key  of  the 
outer  door  by  the  terms  of  the  original  contract ;  it  was 
probably  only  a  permissive  right  he  exercised*  In  the 
Case  of  Joint  Occupiers,{a)  the  Irish  judges  held  diat  two 
persons,  not  joint  tenants,  occupying  different  parts  of 
the  same  house,  each  part  being  of  the  clear  yearly  value 
of  10/«,  could  not  be  permitted  to  register  (6).  [Erie,  J« 
— ^There  is  no  clause  as  to  joint-tenants  in  the  Irish  Re- 
form Act]  Where  the  owner  of  a  house  occupies  part 
of  it,  and  underlets  the  rest,  his  tenant  is  always  con- 
sidered as  a  lodger,  and  has  not  a  right  to  vote.  In 
Fludyer  V.  Lombe{e\  where  the  question  was  as  to  the  right 
of  certain  persons  to  vote  as  househoiders  in  corporate 
eleetions  for  the  City  of  London  (cl)^  Lord  Hardmoke 
said — **  To  be  sure^  the  letting  lodgings  does  not  at  all 
diminish  the  true  yearly  value  of  the  house  ;  then,  does 
the  taking  fai  inmates  make  a  man  cease  to  be  in  the  oc- 
cupation of  it  ?    I  have  no  notion  that  it  does ;  for  no  man 

(tf)  Ale.  lUg.  Ca.  2.       (6)  See  Seen,  App.,  Hnggeti,  Re§p.,  ana,  p.  855. 
(c)  Ca.  Temp.  Haidir.  907.  (d)  Under  the  II  Get.  1,  e.  IS. 
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___  _!__  c*"  be  occupier  of  a  house,  but  either  by  living  in  one  of 
Wansey,      his  own,  or  in  one  that  he  hires :  a  lodger  was  never 
Perkins,      Considered  by  any  one  as  the  occupier  of  a  house ;  no 
^^\        part  of  it  can  be  said  to  be  in  his  tenure  or  occupation  ; 
CM0.)        and  though  he  pay  rates,  yet  will  he  not  have  the  power  to 
vote,  not  being  deemed  to  be  a  householder  or  occupier. 
A  lodger  cannot  be  said  to  be  an  inhabitant,  but  an  in- 
mate under  the  tenant."    The  same  principle  has  been 
applied  in  settlement  cases.     [Cresswelly  J. — There  is  no 
finding  in  this  case,  that  the  three  rooms  communicated 
with  each  other.     If  they  did  not,  but  opened  into  the 
same  staircase,  it  might  be  said,  supposing  the  occupation 
to  be  sufficient,  that  they  were  three  separate  buildings ; 
and  then  it  might  be  a  question  whether  they  could  be 
joined  together  (o).]    The  proper  test  is,  whether  a  party 
can  go  from  one   part  of  his  premises  to  others,  without 
going  upon  the  premises  of  another  party.    That  was  the 
point  in  the  Stockport  case:  which  is  very  distinguishable 
from  the  present. 

M.  D,  Hill  in  reply. — The  landlord  and  tenant  in  this 
case  are  upon  the  same  footing.  The  second  floor,  occu- 
pied by  the  claimant,  is  as  much  a  separate  house  as  a 
set  of  chambers.  There  is  no  reason  to  suppose  the 
three  rooms  were  so  separated  as  to  constitute  three  dis- 
tinct buildings.  The  Stockport  case  is  a  strong  authority 
for  the  appellant.  In  that  case  there  was  an  outer  door, 
which  was  not  locked ;  here  the  outer  door  is  locked,  but 
not  against  the  claimant.  It  would  be  dangerous  to  act 
upon  a  supposed  analogy  as  to  the  cases  in  burglary. 
The  doctrine  in  settlement  cases  proceeded  upon  the 
same  principle,  treating  the  owner  of  the  house  as  the 
pater-familias.  That  principle  was  drawn  from  the  doc- 
trine relating  to  burglary,  in  which  case  the  leaning  would 

(a)  This  point  was  raised  in  the  case  of  Bag$,  A  pp.,  Ptrkintt  Resp./  from 
the  ia|n«  r^vwog  barrister ;  but  th«  c«se  was  not  argued*    Vi4$  po$t,  p.  414, 
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be  in  favorem  vitae^  as  here  it  ought  to  be  in  favour  of  1845. 

the  franchise.     The  fact  of  the  landlord  residing  in  the  Wanmy 
house  supplies  no  tangible  principle ;  it  would  make  the         ^pp- 
franchise  of  the  tenant  depend  upon  the  caprice  of  the         Rnp.  * 

landlord.  ("^"-K" 

Gate.) 

TiNDALf  C.  J. — If  the  premises  in  the  occupation  of 
this  claimant  were  so  completely  divided  from  the  rest  of 
the  house  that  the  landlord  had  given  up  the  controul 
over  them,  the  case  would  have  been  different.  But  here 
Knight^  the  landlord^  lets  the  claimant  into  the  posses* 
sion  of  the  second  floor,  Knight  himself  retaining  the 
possession  of  the  rest  of  the  house.  This  puts  the 
claimant  in  the  condition  of  a  lodger  or  inmate.  The  re- 
lative position  of  such  a  party  to  the  owner  is  well  known. 
In  this  case.  Knight  remains  the  occupier  of  the  house ; 
and  the  claimant,  who  is  a  lodger,  is  not  within  the  con- 
templation of  the  act. 

Cresswell,  J.(a) — The  Court  has  already  given  its 
opinion  upon  this  point  in  Pitts  and  Smedley. 

Erle,  J. — The  distinction  is  pointed  out  in  Fenn  v. 
Grafton  (&),  and  Monks  v.  Dykes  (c).  His  lordship  also 
referred  to  Kearney's  case  (d). 

Decision  affirmed,  with  costs. 

(a)  Maule»  J.,  was  absent. 

(6)  2  K.  C.  616.  Iq  this  case  it  was  held,  that  proof  of  the  plaintiff  being 
ID  the  separate  po&session  of  two  rooms  of  a  bouse,  in  which  the  landlord  did 
not  reside,  was  sufficient  to  satisfy  an  allegation  that  the  plaintiff  was  in  pos- 
sesion of  a  messuage ;  the  word  mesiuage  being  considered  synonymous  with 
dweUing'housi, 

(c)  4  M.  &  W.  567 ;  where  it  was  held,  that  an  allegation  that  the  de- 
fendant was  in  possession  of  a  dwelling-house  was  not  sustained  by  proof  that 
the  defendant  was  a  lodger,  occupying  one  room  in  a  house,  the  landlord  re- 
nding in  the  house,  and  keeping  the  key  of  the  onter  door. 

(el)  Ale.  Reg.  Ca.  22. 
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CITY  OF  LONDON. 


1845. 

Monday, 
Jan.  20. 

Where  the 
respondent  ap- 
pears, but  the 
appellant  does 
not,  the  decision 
of  the  revising 
barrister  will  be 
affirmed  with 
costs,  unless  it 
should  appear 
that  a  similar 
point  is  involved 
in  another  case 
standing  for  ar- 
gument; when, 
ut  semble,  the 
Court  will 
suspend  their 
judgment. 


William  Bage AppeUanU 

Robert  Thomas  Perkins      .    .    Respondent. 

HUMFREY,  for  the  respondent,  no  one  appearing  for 
the  appellant,  prayed  that  the  decision  might  be  affirmed. 
Kinglake,  Serjt.,  amicus  curia,  suggested  that  the 
same  point  was  involved  in  another  case,  that  stood  for 
argument,  and  the  Court  proposed,  therefore,  to  suspend 
their  judgment;  but  it  afterwards  appearing  that  the 
suggestion  was  incorrect. 


Per  Curiam,  (a) 


Decision  affirmed,  with  costs  (£). 


(a)  Maule,  J.  was  absent. 


(6)  BOROUGH  OP  LAMBETH. 

Georob  Crockbr Appellant, 

The  Overseers  of  St.  Mary,  Lambeth  ....    Respondents, 
In  this  case,  which  came  on  at  a  later  period  in  the  same  day«  the  appellant 
not  appearingt  tlie  Court,  on  the  application  of  Arnold  for  the  respondents, 
affirmed  the  decision  with  costs. 
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BOROUGH  OF  TAUNTON. 

John  Allen  and  others      .    .    ,  Appellants. 

Thomas  House Respondent.  \MR 

Monday, 
CASE.  January  20. 


Subject  to  the  condition  of  registration^  the  right  of  ofT.  the  over- 
voting  for  members  to  ser?e  in  parliament  for  the  borough  I^o"iS»*^*  ^^^ 
of  Taunton  is  only  in  the  occupiers  of  property  by  virtue  ^^. ?fP"'^®* 
of  the  statute  2  Will.  4*,  c.  45^  and  in  certain  persons  under  the  27ih 
within  a  part  of  the  parish  of  Saint  Mary  Magdalene,  R^orm  Act  > 
qualified  according  to  the  usage  of  the  borough  as  pot-  ^!^^f '  ^^ 
wallers.      A  potwaller,  according  to  such  usage,  is  con-  A  notice  of  ob- 
sidered  to  be  ^'one,  whether  he  be  a  householder  or  foUo^ogfora), 
lodger,  who  has  the  sole  dominion  over  a  room  with  a  fire-  y^J^^^J^ 
place  in  it,  and  who  furnishes  and  cooks  his  own  diet  at  ^°?  retained 

in  the  list  of 

his  own  fireplace,  or  at  some  other  place  within  the  same  persons  entitled 
house,  at  which  fireplace  he  had  a  legal  right  so  to  do,  koutJoldtrt  in 
and  who  has  actually  cooked  his  diet  at  such  fireplace.*'      &**h?d**°ild 

At  the  Court  of  Revision  the  overseers  of  the  parish  of  though  the 
Saint  Mary  Magdalene  produced  a  list  which  had  been  householders " 
duly  made  out  and  published  according  to  the  form  No.  3,  fo^^^o**  ^J* 
prescribed  in  schedule  (B.)  annexed  to  the  act  of  6  Vict.  J»y«n  >n  the 

^,r^       n  .11  .  n  schedulo  (B.) 

c.  18,  of  persons  entitled  to  vote  m  respect  of  property  to  the  6  Vict. 

occupied  by  virtue  of  the  2  Will.  4,  c.  45,  and  another  bring  Ibown 

list,  which  had  been  duly  made  out  and  published,  of  per-  ob^^^ted'^'Td 

sons  entitled  to  vote  in  respect  of  rights  other  than  those  ^en  misled  by 
conferred  by  the  last-mentioned  statute.    In  the  latter  list,     where  the 

the  names,  places  of  abode  and  qualifications  of  the  onWonTsTde 

voters  were  inserted,  and  the  nature  of  the  qualification  thesuccessfai 
was  described  by  the  words  ^*  a  potwaller/'    In  the  list  to  costs. 
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1845. 


Allbw, 
App. 

House, 
aSip% 


of  occupiers  the  name  of  John  Allen  was  entered  as 
follows : 


Name. 

Place  of  Abode. 

Nature  of 
QaalificatioD. 

Property, 
where  situate,  &c. 

Allen,  John. 

East  Street. 

Dwelling-house. 

East  Street. 

His  name  was  not  on  the  potwallers*  list,  nor  bad  he 
claimed,  nor  was  he  entitled  to  be  inserted  in  that  Ust,  or 
in  the  list  of  voters  for  any  other  parish  within  the  borough. 

Thomas  House,  a  person  on  the  list  of  voters  for  the 
borough,  appeared  at  the  Court  of  Revision  as  an  ob- 
jector to  'the  name  of  the  appellant.  It  was  proved  that 
he  had  given  the  proper  notice  of  objection  to  the  over- 
seers who  had  duly  published  it,  and  that  he  had  given, 
before  the  S5th  day  of  August^  a  notice  in  the  form  fol- 
lowing to  the  appellant. 

"To  Mr.  John  Allen,  of  East  Street,  Southside. 

"  I  hereby  give  you  notice  that  I  object  to  your  name 
being  retained  on  the  list  of  persons  entitled  to  vote  as 
householders  in  the  election  of  members  for  the  borough 
of  Taunton. 

"  Dated  this  23d  day  of  August,  1844. 

"  Thomas  House, 
*'  Of  Silver  Street,  Taunton,  on  the  list  of  voters 
for  the  pariah  of  St.  Mary  Magdalene,  a3  a  potwal- 
ler,  and  described  therein  as  residing  in  Victoria 
Place." 

The  words  "  as  householders  "  were  an  interlineation. 
It  was  contended  on  the  part  of  the  appellant  that,  as 
there  was  no  list  of  householders,  as  such,  made  out  in  the 
borough,  the  notice  to  him  was  vitiated  by  the  introduc- 
tion of  the  words  ^^  as  householders.''  On  the  contrary 
it  was  said,  for  the  objector,  that  these  words  were  intro- 
duced to  distinguish  the  list  of  occupiers,  in  which  the 
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name  of  the  appellant  appeared  in  respect  of  a  dwelling- 
house,  from  the  list  of  potwallers,  in  which  his  name  did 
not  appear  at  all.  The  revising  barrister  held  the  notice 
sufficient,  and  required  it  to  be  proved  that  the  appellant 
so  objected  to  was  entitled,  on  the  last  day  of  July  then 
next  preceding,  to  have  his  name  inserted  in  the  list  of 
voters  in  respect  of  the  qualification  described  in  such 
list.  The  qualification  was  not  proved,  and  the  name  of 
the  appellant  was  expunged  from  the  list.  [The  cases  of 
twenty  other  parties  were  consolidated  with  the  principal 
case.] 

The  question  for  the  Court  of  Common  Pleas  is,  whe- 
ther the  notice  in  form  aforesaid  given  by  the  objector 
to  the  appellants  was,  under  the  circumstances,  sufficient ; 
if  it  were,  the  register  is  to  remain  unaltered  ;  if  it  were 
not,  the  names  of  the  several  appellants  are  to  be  added 
to  it  in  respect  of  the  qualifications  described  below. 

[A  list  of  the  names  of  the  other  parties  with  their 
respective  qualifications  was  added  (a)]. 

(Signed)        C.  S.,  Revising  Barrister. 

(a)  Prefixed  to  the  case  was  a  long  introdnctton,  in  which  all  the  facts  stated 
in  the  case  itself  were  set  forth.  It  also  stated  that  the  notices  to  the  over- 
seen were  all  worded  in  a  similar  manner  as  the  notices  to  the  parties.  And 
the  manner  in  which  the  ohjection  was  taken  was  stated  as  follows : — 

"An  objection  was  taken  to  the  preceding  notices,  and  it  was  contended  be- 
fore the  revising  barrister,  on  the  parts  of  the  several  appellants,  that  the  said 
notices  were  bad  in  point  of  form,  and  insufficient  to  pat  the  appellants  on  the 
defence  of  the  franchise,  inasmuch  as  the  said  notices  did  not  point  out  with 
sufficient  certainty  to  which  of  the  two  lists  of  electors  they  referred,  as  they 
ought  to  have  done,  in  order  that  the  party  so  objected  to  might  know  to  which 
of  the  two  qualifications  the  objections  applied,  and  the  nature  of  the  defence 
they  shofild  have  recourse  to,  in  oider  to  substantiate  their  right  to  have  their 
names  retained  on  the  said  list  of  voters ;  and  also  that  the  said  objector  was 
bound  by  section  17  of  the  said  act  of  6  Vict.  c.  18,  to  frame  his  said  notices  to 
the  parties  in  the  precise  words  of  the  form  numbered  1 1 ,  in  the  schedule  (B,) 
before  referred  to ;  for  that  in  the  direction  contained  in  the  said  section  17,  with 
reference  to  the  notice  of  objection  to  be  given  to  the  parties,  the  words  '  to  the 
like  effect '  are  altogether  omitted,  while  in  the  preceding  part  of  the  same  sec- 
tion they  are  introduced  with  reference  to  the  notice  to  be  served  on  the  over- 
seers ;  and  that  if  the  objector  chose  to  deviate  from  the  form  so  prescribed  by 
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1845.  Kinglaie,   Seijt.,  for  the  appellant. — This  case  eer- 

"^^^  tainly  differs  from  Quigley^s  case  (a)  so  far,  that  in  this 
^PP'  borough  the  overseers  have  to  make  out  two  distinct  lists 
Rup.'  of  voters.  [CressweU^  J. — The  objection,  I  suppose,  is, 
that  the  objector  gave  notice  not  as  to  a  wrong  list,  but  as 
to  a  non-existing  list ;  as  there  is  no  list  of  householders.] 
The  objector  has  not  complied  with  the  form  given  by  the 
statute.  He  has  mentioned  a  dubious,  uncertain  and  am^ 
biguous  list.  It  may  be  said  that  the  term  householder  in 
the  popular  sense  is  the  same  as  occupier  of  a  house ;  but 
it  is  not  the  occupation  of  a  house  alone  that  confers  the 
franchise.  And  the  term  householders  is  as  applicable 
to  potwallers  as  to  parties  having  the  new  franchise  under 
the  S7th  section  of  the  Reform  Act.  [Erie,  J.— This 
notice  has  every  word  in  it  which  is  contained  in  the  form 
No.  1 1,  in  the  sched.  (B.)  to  the  6  Vict.  c.  18.]  But  it  has 
more.  The  objector  has  taken  upon  himself  to  describe 
the  list  upon  which  the  name  of  the  party  objected  to  was 
down ;  and  the  Court  have  held  in  Quigley^s  etMe  that  he 
was  not  required  to  do  so.     [Erie,  J.*— Suppose  he  had 

the  said  ssotion  in  hia  notice  to  the  parties,  that  then  it  was  strictly  incambeat 
00  him  to  have  marked  plainly  and  distinctly  by  his  notice  to  which  list  he 
meant  it  thoald  apply,  as  in  manner  directed  by  the  note  at  the  foot  of  the  said 
form  of  notice  to  the  overseers.  No.  10,  schedule  (B.),  which  note  most  be 
deemed  to  be  as  much  an  imperative  part  of  the  said  statute  as  any  other  words 
therein  contained ;  and  further,  that  the  said  notices  were  bad  and  void  in  law, 
as  they  referred  to  a  list  of  *  householders,'  there  being  in  fact  no  such  qualifica- 
tion recognised  in  the  constitution  of  the  borough  of  Taunton,  nor  had  the  over- 
seers published  any  list  under  such  a  designation  \  the  only  lists  published  by  them 
being,  as  has  been  before  stated->the  one '  The  list  of  persons  entitled  in  respect 
of  property  occupied/  &Cm  and  the  other  *  In  respect  of  other  rights,'  &c ;  and  that 
the  said  overseers  had  departed  from  the  strict  line  of  their  duty  in  making  their 
election  as  to  which  of  the  said  two  lists  they  should  apply  the  said  notices. 
That  they  ought  to  have  applied  them  to  neither,  but  should  have  framed  and 
published  the  list  of  objections  according  to  the  words  of  the  objector  himself, 
contained  in  the  said  notices;  viz.  as  *  householders,'  instead  of  making  a  sup- 
posititious application  of  the  notices  to  the  list  of  persons  qualified  in  respect  of 
the  occupation  of  property." 
(tf)  AnUt  p.  386. 
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said^ ''  I  object  to  your  name  being  retained  on  the  list  of       1845. 
persons  entitled  to  vote  as  free  and  independent  electors,"       Allbn, 
&c.]     If  he  had  specified  a  wrong  list,  the  notice  would       ^J^p^^ 
clearly  have  been  insufficient.    \^Cres8weU,  J. — If  the  ob-        Rap. 
jector  had  described  himself  as  on  the  list  of  householders, 
the  notice  would  certainly  have  been  wrong.     You  say  it 
is  equally  wrong  in  describing  the  party  objected  to  as 
being  on  that  list.]    There  being  in  fact  no  such  list. 

Cockbum,  Q.  C,  for  the  respondents,  was  not  called 
upon. 

TiNDAL»  C.  J. — It  appears  to  me  that  this  is  substan- 
tially a  good  notice,  although  the  words  **  as  householders" 
are  inserted.  If  this  insertion  could  have  misled  the  party 
objected  to,  then  the  notice,  not  being  in  strict  compliance 
with  the  form  given  in  the  act,  would  have  been  bad.  If 
the  form  had  been  exactly  followed  it  would  have  merely 
said,  '^  I  object  to  your  name  being  retained  on  the  list  of 
persons  entitled  to  vote  in  the  election  of  members,"  &c. 
The  objector  here  has  stated  every  word  that  is  given  in 
the  form,  and  has  inserted  some  that  are  not  there.  But 
I  think  the  principle—  utile  per  inutile  non  vitiatur — ap- 
plies here^  it  not  being  shown  that  the  party  was  misled, 
or  that  he  was  put  to  any  inconvenience  or  extra  expense. 
In  common  parlance,  the  list  in  question  was  made  out 
in  respect  of  ten-pound  householders. 

Cresswell,  J.(a) — If  the  departure  from  the  prescribed 
form  had  been  likely  to  divert  the  attention  of  the  party  ob- 
jected to  to  a  wrong  list,  I  think  the  notice  would  have  been 
bad.  But  this  notice  could  not  possibly  have  had  that  efiect. 

Erle,  J.  concurred. 

Cockbum  for  the  respondent  applied  for  costs, 

TiNDAL,  C.  J. — Where  we  hear  only  one  side,  the 
successful  party  ought  to  have  costs. 

Decision  affirmed,  with  costs. 

(a)  Mauls,  J.  was  absent. 
BE2 
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CITY  OF  LONDON. 

George  Wansey Appellant. 


^anf^\  Overseers  of  St.  Petee  le  Poor      .     RespondenU. 

Where  neither    WhEN  this  CBse  was  Called  On,  no  one  appearing  on 
the  caw  will  be  either  side,  it  was  ordered  by  the  Court  to  be  struck  out. 


straek  ont. 


WorcUwarih,  for  the  appellant,  on  a  subsequent  day 
(Monday,  Jan.  S7),  applied  to  have  the  case  restored. 
No  one  appeared  for  the  respondents.  But  the  Court  re* 
fused  tlie  application,  no  sufficient  reason  being  given  for 
it,  and  the  learned  counsel 

Took  nothing. 
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BOROUGH  OF  WENLOCK. 

John  Hinton Appellant. 

Humphrey  Hinton,  Town  Clerk 
of  Wenlock Respondent 

1845. 

CASE.  Monday, 

Jan.  30. 

At  a  Court  held,  &c.  the  name  of  Henry  Cooper  was  An  objector, 
struck  off  the  list  of  voters  in  the  parish  of  Much  Wen-  "j^Zbl^d"^ 
lock  in  the  said  borough,  subject  to  the  opinion  of  the  whosotigned 

°   '  •*  *^  his  notice,  was 

Court  of  Common  Pleas  on  the  following  case :  down  in  the  list 

A  person,  whose  name  was  proved  to  be  William  Nicho-  mekUu. 
las,  objected  to  the  vote  of  the  said  Henry  Cooper.    The     "•i^;^**^^* 
notice  of  objection  was  signed  by  himself  with  the  words  we  safficiency 
**  William  Nicholas,  of  Colebrook  Dale,  in  the  parish  of  was  one  of  fact, 
Madeley,  on  the  list  of  voters  for  the  parish  of  Madeley."  "^fJJ^h^theV 
Madeley  is  a  suffragan  parish  of  the  borough  of  Wen-  Jl^"'°*«  <^°"}** 

lock.  understood," 

The  notice  was  in  all  respects  regular,  and  in  conformity  of  evic^^c*  is. 
with  the  form  prescribed  by  the  6  Vict.  c.  18.  The  sole 
objection  to  the  validity  of  the  notice  turned  upon  this 
point, — ^whether,  under  the  circumstances  about  to  be 
stated,  the  objector  was  entitled  to  object  at  all;  or 
whether,  if  so,  his  signature  was  sufficient. 

The  name  referred  to  in  the  Madeley  list  was  William 
NicUess.  The  name  of  ''William  Nicholas,*'  sent  by  the 
objector,  was  on  the  Hst  of  claimants  on  the  church  door. 
It  was  clearly  proved  that  this  was  intended  for  the  ob- 
jector's name  by  the  overseer;  and  that  William  Nicholas, 
the  objector,  was  the  identical  person  whose  name  was 
written  William  Nickless  in  the  list  of  Madeley  voters. 
It  was  also  proved  that  the  mistake  had  been  committed 
m  the  lists  of  the  preceduig  year,  and  that  in  1843  WU« 


^ 
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1845.       liam  Nicholas  had  applied  to  the  revising  barrister  to 
HiNTON,       correct  the  mistake.      The  revising  barrister  had  cor- 
Hnnoii       ^c^^d  ^^^  mistake,  and  inserted  the  name  properly  spelt 
Hcsp.        in  the  list  of  voters  for  the  borough  of  Wenlock,  residing 
in  the  parish  of  Madeley,  when  he  revised  the  said  list 
The  overseer  of  Madeley  swore  that  the  repetition  of  the 
error  was  owing  exclusively  to  his  own  negligence.     I 
held  the  notice  valid,  and  the  case  of  the  objector  being 
established,  I  expunged  the  name  of  Henry  Cooper  from 
the  list  of  voters,  which,  if  the  Court  of  Common  Pleas  are 
of  a  different  opinion,  is  to  be  restored*     [The  cases  of 
thirteen  other  parties  were  consolidated  with  the  prin- 
cipal case.] 

(Signed)        J.  6.  P.,  Revising  Barrister. 

Keating  for  the  appellant. — The  mistake  in  the  name 
of  the  objector  was  calculated  to  mislead  the  party  ob- 
jected to»  and  the  case  therefore  falls  within  the  princi- 
ple of  TudbaU,  App.,  and  The  Toum  Clerk  of  Bristol, 
Re8p.(a).  The  objector's  name  was  not  on  the  list  of 
voters  which  ought  to  be  published  according  to  the 
regulations  of  the  13th  section  of  the  Registration 
Act (6).  ITindal,  C.  J. — One  question  is,  whether  the 
name  of  the  objector  is  not  idem  sonans  with  that  pub- 
lished in  the  list.]  It  is  possible  that  there  might  be 
two  parties  with  the  two  different  names  in  the  same 
parish.  {CreinoeU,  J. — It  appears  that  the  name  in  the 
list  of  voters  was  intended  for  the  objector.]  The  voter 
is  not  to  be  affected  by  the  intention  of  the  overseer. 
The  right  name  was  inserted  in  the  list  of  claimants ;  that 
is  an  admission  on  the  part  of  the  objector  that  his  name 
was  not  on  the  list  of  voters.  Suppose  the  notice  had 
been  signed  by  a  party  of  the  name  of  Cholmondelejff  and 
the  name  on  the  list  of  voters  was  Chumley,  surely  the 

(a)  Ante,  p.  S.  {b)  Ante,  p.  3S8. 
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notice  would  not  have  been  sufficient.    [CreaioeU,  J. —       1845. 
Suppose  an  objector's  name  was  Thompson,  and  bis  name      Hintok, 
in  the  list  was  spelt  Thomson,  would  not  the  notice  have      „^^' 
been  sufficient?]    It  is  submitted  it  would  not;  any  more         R^* 
than  if  there  were  two  parties  in  a  borough,  one  of  the 
name  of  Smith,  and  the  other  of  Smyth.    If  the  former 
name  was  put  on  the  list  by  mistake  for  the  latter,  a  notice 
signed  by  the  latter  would  not  be  sufficient.     It  is  not  a 
question  as  to  the  name  being  idem  sonans.    [^Erh,  J. — 
What  greater  hardship  can  it  be  upon  a  voter  to  be  called 
upon  to  prove  his  qualification  by  a  party  of  the  name  of 
Nicholas,  instead  of  Nickless  ?]    The  question  is,  whether 
he  was  bound  to  prove  his  qualification  at  all. 

Oray  for  the  respondent.  •—  This  is  a  question  of 
fact,  and  not  of  law,  and  it  has  been  so  argued  on  the 
other  side.  It  falls,  therefore,  within  that  part  of  the 
interpretation  clause  of  the  Registration  Act  (a),  which 
enacts  that ''  no  misnomer  or  inaccurate  description  of  any 
person,  &c.  in  any  notice,  &c.  shall  abridge  the  ope« 
ration  of  the  act  with  respect  to  such  person,  provided 
that  such  person  shall  be  so  denominated  in  such  notice 
as  to  be  commonly  understood."  [CressweU,  J. — Upon 
that  point,  the  revising  barrister  has  either  decided  the 
fact,  or  something  which  he  cannot  properly  submit 
to  us.]  In  cases  from  sessions,  the  Court  of  Queen's 
Bench  will  not  give  any  opinion  as  to  whether  the  ses- 
sions have  come  to  a  wrong  conclusion  of  fact.  Even  if 
this  could  be  treated  as  a  question  of  law,  it  would  be  a 
mere  inaccuracy  in  the  name  of  the  objector,  but  not  such 
as  to  prevent  the  name  being  commonly  understood. 

Keating  in  reply. — This  is  not  more  a  question  of  fact 
than  the  one  as  to  the  residence  of  a  party,  which  the 
Court  have  entertained  (6).     In  cases  from  sessions,  the 

(a)  6  Vict.  c.  18,  8. 101»  ante,  p.  276. 

(6)  Vid$  Whiihom,  App.,  and  Thma$,  Reap.,  anu,  P>  259 
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1845.       Court  of  Queen's  Bench  would  decide  whether  a  building 

jjjjj^Qj,       was  a  tenement^  or  whether  a  pauper  had  gained  a  settle- 

^pp*        ment    The  question  here  is,  whether  the  objector  is  in  a 

Rup. '      situation  to  object,  with  reference  to  the  provisions  of  the 

statute.    The  overseers  could  not  put  the  name  in  the  list 

of  claimants,  unless  they  had  received  a  claim  from  the 

party. 

TiNDAL,  C.  J. — I  think  the  answer  that  has  been  given 
on  the  part  of  the  respondent  is  conclusive.  It  resolves 
the  quesdon  into  one  of  fact  and  not  of  law.  If  it  ap- 
peared there  had  been  an  important  variance  between  the 
name  of  the  party,  as  sent  in  in  his  claim,  and  as  published 
in  the  list,  that  might  have  given  rise  to  another  question. 
Here  the  only  difference  is  as  to  the  misnomer  of  the 
party,  and  that  is  helped  by  the  interpretation  clause, 
provided  the  name  can  be  commonly  understood.  Whe- 
ther it  can  be  so  or  not  in  the  present  case,  is  no  question 
of  law,  but  one  of  fact  As  far  as  we  can  infer  from  the 
fact  of  the  revising  barrister  having  held  the  notice  suf- 
ficient, he  must  have  thought  that  the  name  could  be 
commonly  understood. 

The  other  judges  (a)  concurring, 

Decision  affirmed. 

(a)  Made,  J.  was  abseDt. 
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CITY  OF  BRISTOL. 

James  Daniel Appellant. 

William  Camplin    ....     Respondent. 


1845. 

Monday, 
Jan.  20, 

CASE.  y^«?[: 


At  the  Court  held  &c.,  James  Daniel  objected  to  the  in  the  list  of 

name  of  William  Camplin  being  retained  upon  the  house-  holden  it  is  not 

holders'  list  of  voters  in  the  parish  of  All  Saints.  ^^^l 

The  name  was  thus  inserted  in  the  list :  pa^wn  of  Pi- 

ties should  be 
Camplin,  William.     |     High  Street.     |     House  and  Shop.     |     High  Street,  stoted. 

Qoery :  whe* 

William  Camplin  occupied  the  house  and  shop  which  ther  it  should 
conferred  his  qualification  jointly  with   another  person,  case  of  a  notice 
The  premises  were  of  sufficient  value,  and  all  the  other  ^^  ^'**"" 
requisites  necessary  to  give  William  Camplin  a  vote  had 
been  complied  with,  and  the  only  objection  was  that  the 
qualification  stated  upon  the  list  should  not  have  been 
"  house  and  shop"  merely,  but  ought  to  have  been  "  the 
joint  occupation  of  a  house  and  shop." 

It  was  contended,  on  the  other  hand,  that  the  words 
''house  and  shop"  sufficiently  described  the  quaHfication; 
but  if  not,  I  was  requested,  under  tlie  powers  given  to  me 
by  the  40tb  section  of  the  Registration  Act  (a),  to  insert 
such  words  as  would  make  it  appear  that  the  occupation 
was  joint. 

I  decided  that  the  qualification  as  stated  upon  the  list 
was  sufficient,  and  retained  the  name  of  William  Camplin. 
(Signed)  J.  T.,  Revising  Barrister. 

[The  case  then  stated  that  there  was  a  similar  objection 
to  the  names  of  one  hundred  and  twenty-one  persons,  all 
which  cases  were  consoUdated  with  the  principal  case.] 

Should  the  Court  of  Common  Pleas  be  of  opinion  that 

(a)  AnU,  p.  104. 
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1845.       the  several  qualifications  were  sufficiently  stated  upon  the 
Danibl,      listSy  or  that  I  ought  in  each  case  to  have  inserted  that  the 
CAMW.IN       premises  were  occupied  jointly,  then  the  names  will  remain 
^^-        upon  the  register ;  but  if  the  Court  should  be  of  opinion 
that  the  fact  of  a  joint  occupation  ought  to  have  appeared 
as  an  ingredient  in  the  several  qualifications  stated  upon 
the  lists,  and  that  I  had  no  power  to  insert  the  addition 
which  was  suggested,  then  these  one  hundred  and  twenty- 
one  names  should  be  expunged  from  the  register. 

(Signed)  J,  T.,  Revising  Barrister. 

Kinglake^  Seijt.,  for  the  appellant. — The  name  of  the 
party  should  have  been  inserted  in  the  list  either  in  re- 
spect of  the  joint  occupation  of  a  house  and  shop,  or  of 
the  occupation  of  part  of  a  house.  [Maule,  J. — Of  what 
part!]  Of  an  undivided  moiety.  The  occupation  in- 
tended by  the  27th  section  of  the  2  Will.  4,  c.  45,  is  clearly 
that  of  a  sole  occupier  for  twelve  months.  The  28th  section 
confers  the  franchise  in  the  case  of  successive  occupation 
of  different  premises  within  that  period :  and  the  29th 
section  enacts,  that  where  any  premises  shall  be  jointly 
occupied  by  more  persons  than  one  as  owners  or  tenants, 
each  of  such  joint  occupiers  shall  be  entitled  to  vote  in 
respect  of  the  premises  so  jointly  occupied,  in  case  the 
clear  yearly  value  of  such  premises  shall  be  of  an  amount, 
which^  when  divided  by  the  number  of  such  occupiers, 
shall  give  a  sum  of  not  less  than  ten  pounds  for  each  oc* 
cupier.  If  the  two  latter  cases  had  not  been  provided 
for^  a  party,  to  have  had  the  franchise,  must  have  been 
the  sole  occupier  of  one  set  of  premises  for  the  requisite 
period.  In  the  Irbh  Reform  Act,  2  &  8  Will.  4,  c.  88, 
there  are  no  sections  analogous  to  the  28th  and  29th  in 
the  English  act ;  and  the  Irish  judges  consequently  have 
held  that  in  Ireland  joint  occupiers  are  not  entitled  to  be 
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registered  as  householders;  The  Case  of  Joint  Oecu*  1845. 
piers.{a)  In  Bartleit^  App.,  and  Gibbs,  Re8p.(6)»  this  p^,,,,!. 
Court  held  that  in  a  case  of  successive  occupation  under  App* 
the  2  Win.  4|  c.45,  s.S8,  a  party  ought  to  be  registered  ^Bmp.  * 
in  respect  of  all  the  premises  occupied  in  succession« 
[Maukf  J. — The  ground  of  that  decision  was,  that  a  ftiU 
statement  of  the  qualification  was  necessary^  in  order  to 
enable  an  objecting  party  to  see  whether  it  was  sufilcient.] 
The  same  obserration  will  apply  here.  An  objector  might 
be  deceived  as  to  the  value  of  the  premises.  IMatde^  J.— 
You  would  contend  that  where  a  party  occupies  jointly 
with  four  others,  the  description  ought  to  be  '*  one-fifth 
of  a  house."]  Either  that,  or  something  of  a  similar  kind. 
A  claimant  in  a  county  is  obliged  to  give  some  such  de* 
flcripdon.  In  the  Appendix  of  Forms  given  in  Elliott  on 
Registration,  in  the  form  of  a  list  of  claimants  for  a 
county,  under  the  column  headed  *'  Nature  of  qualifi- 
cation," the  following  instances  are  given :  **  One  undi* 
vided  sixth  share  in  freehold  tenements;"  ''An  undivided 
moiety  of  a  freehold  rent^harge."  The  schedules  to  the 
Reform  Act  are  filled  up  with  certain  examples  of  what  is 
to  be  inserted,  but  those  to  the  Registration  Act  are  left 
blank.  By  the  78rd  section  of  the  latter  act(c),  similar  pro« 

(a)  Ale.  Rag.  Ca.  2.  (6)  AnU,  p.  98. 

(e)  6  Vict.  c.  18,  s.  73,  after  reciting  bo  mach  of  the  20th  aactioD  of  the 
%  Will.  4,  c.  45,  (anU,  p.  22),  as  relates  to  the  50{.  teoants,  and  so  much  of 
the  36th  seetion  of  the  same  act  as  required  occupiefs  or  tenaata  to  hare  been  ia 
actual  possession  of  the  premises  for  twelve  months,  deelaies  and  enaets  "  that 
the  lands  and  tenements  in  respect  of  the  occupation  of  which,  at  a  yearly  rent 
of  not  less  than  50{.,any  person  shall  be  so  entitled  to  be  registered  in  any  year* 
and  to  vote  in  the  electioD  of  a  knight  or  knights  of  the  sblie  at  aforetaid, 
shall  not  be  required  to  be  the  same  lauds  and  tenements,  but  may  be  different 
lands  and  tenements  rented  and  occupied  as  aforesaid  in  immediate  succession 
by  such  person  during  the  twelve  calendar  months  next  previous  to  the  last  day 
of  July  in  such  year;  and  that  where  any  such  lands  and  tenements  shall  be 
jointly  rented  and  occupied  by  more  persona  than  one,  each  of  aoch  joint  occit* 
pen  shall  be  entitled  to  be  registered  and  vote  in  such  election  as  last  aforesaid 
in  respect  of  the  lands  and  tenements  so  jointly  rented  and  occupied,  ia  case 
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1845.  visions  to  those  contained  in  the  Reform  Act,  as  to  sue- 
D^^i^  cessive  and  joint  occupation  in  boroughs,  have  been  made 
^PP'  with  respect  to  the  50/.  tenants  in  counties.  [Tindalf 
Ke$p.  '  C.  J. — That  would  rather  have  the  effect  of  making  every 
joint  occupier  a  several  occupier.  How  was  it  at  common 
law,  before  the  Reform  Act,  in  the  case  of  freeholders? 
If  there  were  several  joint  tenants,  each  was  entitled  to 
vote  as  a  separate  tenant,  (a)]  In  the  case  of  boroughs, 
the  value  of  the  premises  is  the  very  essence  of  the  fran- 
chise ;  and  such  information  ought  to  be  given  in  the  list, 
that  a  party  might  easily  ascertain  whether  the  premises, 
in  respect  of  which  a  voter's  name  was  inserted,  were  of 
the  proper  value.  The  party  objected  to  in  this  case  is 
down  for  a  house  and  shop ;  but  in  fact  he  only  occupied 
part  of  them.  [Matde,  J. — Your  argument  should  rather 
be  that  he  only  partly  occupied  them.  Tindal^  C.  J. — 
How  can  he  be  said  to  be  occupier  of  part  of  a  house, 
when  he  is  joint  tenant  of  the  whole  ?]  It  may  be  said 
that  he  occupied  one  half  for  himself,  and  the  other  half 
as  bailiff  for  the  other  joint  tenant.  In  The  King  v.  The 
Inhabitants  of  Great  Wakering  (6),  A.,  by  lease,  demised 
a  house  and  land  to  B.  and  C.  for  a  term  of  years  at  16/. 
per  annum.  There  was  a  covenant  by  them  jointly  and 
severally  to  pay  taxes  and  rates,  &c.,  but  none  to  pay 
.  rent.  B.  occupied  the  whole  of  the  premises,  and  paid 
the  rent  for  five  years :  it  was  held,  that  the  demise  being 
joint,  the  rent  was  payable  by  the  two  jointly,  and  that 
each  could  only  be  considered  as  having  rented  a  tene- 
ment at  8/.  a  year,  and  consequently  that  B.  did  not  gain 
a  setdement,  either  by  renting  the  tenement  or  by  being 

the  yearly  rent  for  which  they  i»haU  be  bon&  fide  liable  in  respect  of  sttch  Undi 
and  tenements  shall  be  of  an  amount  which,  when  dif  ided  by  the  number  of 
such  occupiers,  shall  give  a  honA  fide  rent  of  not  less  than  60/.  for  each  and 
efery  auch  occupier,  but  not  otherwise." 

(a)  See  Heyw.  Co.  El.  68. 

\h)  6  B.  £(  Ad.  971. 
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rated  and  paying  rates  in  respect  of  it.  In  The  King  v.  1845. 
The  Inhabiiants  of  Tonbridge  (a),  a  pauper  held  a  house  DArtisL, 
at  the  annual  rent  of  8/.^  from  Lady  day  to  Michaelmas,  „  ^^' 
1821,  and  a  different  house  from  Michaelmas,  1821,  to  ^f* 
Lady  day,  1822,  at  the  annual  rent  of  9/.,  and  during  the 
whole  of  that  period  he  was  the  tenant  of  a  garden  at  an 
annual  rent  of  two  guineas ;  but  he  had  agreed  with  ano- 
ther person  that  they  should  share  the  expense  and  the 
profits  arising  from  the  cultivation  of  the  garden,  and  that 
person  paid  him  half  of  the  rent,  but  he  paid  the  whole  to 
the  landlord ;  it  was  held,  that  he  did  not  gain  a  settle- 
ment, because  he  did  not,  during  the  whole  year,  as  re- 
quired by  the  59  Geo.  3,  c.  50,  hold  a  house  and  occupy 
land  which  together  were  of  the  annual  value  of  10^. 
These  cases  show  that  a  joint  tenant  is  not  considered  for 
all  purposes  as  interested  in  the  whole  of  the  property. 
Whether  the  revising  barrister  has  the  power  to  make 
the  suggested  amendment,  will  depend  upon  the  question, 
whether  the  joint  occupation  is  a  material  part  of  the 
qualification.  [Tindal,  C.  J. — The  barrister  may  alter 
the  description  of  the  premises.  Would  not  this  be  mere 
matter  of  description?  It  would  not  be  altering  the 
nature  of  the  qualification.  It  is  not  a  different  property. 
Cresswell,  J. —  Suppose  in  the  list  a  qualification  was 
stated  to  be  "  house,'*  and  it  turned  out  to  be  a  ware- 
house, might  not  the  barrister  alter  that  description  ?  (£)] 
Butt  for  the  respondent. — There  is  nothing  in  the 
schedules,  either  of  the  Reform  or  Registration  Act,  that 
requires  any  further  description  than  has  been  given  in 
this  case.  It  has  been  assumed,  on  the  other  side,  that 
the  party  has  a  separate  interest  in  the  whole  property. 
The  form  given  in  the  Appendix  to  Elliott  is  only  sug- 


(a)  6B.&C.88;  9D.&R.128. 

(6)  Vide  Daniel,  App.,  and  Cmdsting,  Resp.,  ante,  p.  380. 
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1845.  gested  in  the  case  of  tenants  in  common.  IMaule,  J.— 
P^„^  There  is  no  doubt  that  tenants  in  common  might  occupy 
i<pp.  jointly.]  The  nature  of  the  qualification  is  all  that  is 
Rup.  '  required  to  be  stated,  not  the  particulars  of  it,  such  as  the 
▼alue,  the  length  of  occupation,  the  rating,  &c.;  those  are 
matters  of  evidence  before  the  revising  barrister.  A  party 
may  not  even  know  who  are  the  other  joint  tenants  or  te« 
nants  in  common.  [  Tindals  C.J. — It  is  not  contended  that 
the  amount  of  the  shares  is  to  be  inserted,  but  that  primft 
facie  a  joint  tenant  should  not  appear  as  sole  owner.]  If 
the  amount  of  the  shares  were  not  mentioned,  no  infor- 
mation would  be  given.  [Tindal,  C.  J. — It  might  set 
people  on  inquiry.]  The  rate-book  is  the  only  means  the 
overseers  have  of  obtaining  any  information  on  the  sub- 
ject. \_Creiiwettf  J.  —  If  the  description  in  the  list  is 
wrong,  the  party  may  send  in  a  claim.  This  brings  it 
back  to  the  iiiot  of  the  description  in  the  list  being 
adopted  by  the  voter,  it  being  the  same  thing  as  if  he  had 
claimed.]  In  schedule  (I.),  No.  1,  to  the  Reform  Act, 
there  is  no  column  in  which  the  statement  as  to  joint  oceu* 
padon  could  be  inserted.  In  the  column  headed  "  Nature 
of  qualification,"  the  instances  given  are  *^  House,** 
'^  Warehouse,**  &c.  In  the  corresponding  schedule  (B.), 
No.  3,  to  the  Registration  Act,  there  is  a  column  headed 
in  the  same  way ;  no  examples  are  there  given,  but  it  is 
to  be  presumed,  it  is  to  be  filled  up  in  the  same  manner 
as  the  form  in  the  Reform  Act ;  there  being  no  difference 
in  this  respect  between  the  wording  of  the  sections  in  the 
two  acts  (a);  both  of  which  require  the  list  to  state  the  name 
of  the  party  entitled  to  vote,  and  *^the  nature  of  his  quali* 
fication/*  [Creisufell,  J. — The  nature  of  the  qualification 
in  this  respect  is  the  same  in  all  cases,  namely,  the  occu- 
pation of  certain  property;  that  appears  from  the  heading 
of  the  list.    Is  it  not  then  the  same  as  if  the  column  in 

(a)  2  Will,  i,  c.  45,  8.  44,  and  6  Vict.  c.  18, 1. 13. 
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question  were  headed  '*  Nature  of  property  occupied"  ?]  1845* 
The  occupation  by  one  tenant  in  common  is  the  occupa^  Davol 
tion  of  all.  [MaulCf  J. — If  there  are  two  joint  occupiers  ^  ^^' 
of  a  house,  which  is  worth  30/.,  and  one  is  interested  to  Rcip. 
the  amount  of  19/.,  and  the  other  only  to  the  amount  of 
1/.,  it  appears  they  would  both  have  a  right  to  vote 
under  the  ^th  section  of  the  Reform  Act.]  In  Bartleit, 
App.,  and  Gibbi,  Resp.,  the  claim  was  to  vote  for  a 
house  which  the  party  had  not  occupied  for  a  sufficient 
period*  The  Court  held  that  the  successive  occupation 
was  the  essence  of  the  qualification.  It  was  necessary 
that  the  party  should  give  a  description  of  the  premises 
he  had  occupied  during  the  required  period;  and  not 
having  done  so  as  to  some  of  the  premises  which  he  had 
occupied  for  part  of  that  time,  it  was  the  same  as  if  the 
description  of  the  premises  had  been  wholly  omitted. 
The  Case  of  Joint  OoeupierM  will  not  assist  the  appellant* 
In  that  case,  no  argument  is  reported,  and  no  authorities 
are  cited.  In  the  cases  upon  the  settlement  law  the  ques* 
tion  has  been,  whether  or  not  the  nature  of  the  premises 
was  sufficient  (a). 

At  any  rate  the  revising  barrister  had  the  power  to 
make  the  amendment  if  necessary,  under  the  40th  section 
of  the  Registration  Act,  as  by  so  doing  he  would  not 
supply  a  new  or  a  different  qualification,  which  he  would 
have  done  in  Barilett,  App.,  and  Gibbi,  Resp.  The 
qualification  here  remains  the  same ;  all  that  would  be 
introduced  would  be'matter  of  explanation. 

Kinglakef  Serjt.,  in  reply.— < The  question  really  is,       Monday, 
what  is  meant  by  the  term  "  Nature  of  qualification  ?" 
The  respondent  contends  it  consists  in  the  enumeration 
of  the  premises  in  the  occupation  of  the  voter ;  but  it  is 

(a)  See  tlie  obwr?»tioiis  of  ErU,  J.,  ia  Oad$by,  App.,  ud  Bcrrow,  Ritp«» 
anu,  p.  291. 
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1845.       submitted,  that  it  is  the  nature  of  the  occupation  of  pre- 

Danibl,      mises  of  a  certain  description.     The  overseers  have  more 

Camplin       opportunity  than  any  other  party  of  ascertaining  the  fact 

i^Mp.        of  joint-occupation,  inasmuch  as  the  parties  would  be 

jointly  rated.    There  is  no  necessity  to  state  the  length 

of  occupation  or  the  rating,  as  they  are  no  parts  of  the 

qualification. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  decision  of 
the  revising  barrister  was  right.  The  objection  was,  that 
the  nature  of  the  property  in  respect  of  which  the  party 
was  qualified  was  improperly  stated  in  the  list.  The 
nature  of  the  qualification  was  stated  to  be  ''  house  and 
shop,"  and  the  pretension  is  that  it  ought  to  have  been 
/'joint  occupation  of  house  and  shop."  The  question 
therefore  is,  whether,  where  the  subject-matter  of  the 
qualification  is  in  the  joint  occupation  of  two  or  more  par- 
ties, it  should  be  so  stated.  Now  I  think  it  clear  that 
we  have  no  right  to  impose  a  regulation  that  is  not  strictly 
required  by  the  act,  6  Vict.  c.  18.  The  ISth  section  re- 
quires the  overseers  to  make  out  a  list  of  persons  entitled 
to  vote,  which  list  is  to  be  published  by  the  overseers^  and 
it  is  to  be  in  the  form  numbered  S  in  the  schedule  (B.). 
Now,  looking  at  that  form,  it  has  four  columns ;  the  first  of 
which  is  headed,  **  Christian  name  and  surname  of  each 
claimant  at  full  length ;"  the  second — "  Place  of  abode;** 
and  the  third — "  Nature  of  qualification;"  and  all  the  four 
columns  are  left  blank.  If  that  were  the  only  form  given, 
either  by  this  act  or  by  the  former  act,  the  2  Will.  4f, 
c.  46,  there  might  be  some  difficulty.  In  the  form  No.  12, 
in  the  schedule  (B.)  to  the  later  act,  which  is  entitled 
**  List  of  persons  objected  to,  to  be  published  by  the 
overseers/*  the  column  headed  "  Nature  of  the  supposed 
qualification"  is  left  a  blank.  In  the  corresponding  form, 
No.  7|  schedule  (D.)  to  the  earlier  act,  under  the  column 
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which  is  similarly  headed,  is  placed  the  word ''Shop;"  1845. 
that  is  the  subject-matter  of  the  qualification — the  pro-  7"^^ 
perty  in  respect  of  which  the  right  of  voting  is  claimed.  App. 
And  this  argument  is  furthered  by  the  fact  that,  in  No.  1  lutp. 
of  that  schedule,  which  is  the  form  of  the  list  of  voters 
published  by  the  overseers,  four  instances  are  given  under 
the  column  headed  "  Nature  of  qualification,"  namely, 
"  House,"  "  Warehouse,"  "Shop,*'  "Counting-house;" 
which  are  the  four  very  words  mentioned  in  the  body  of 
the  27th  section.  It  is  therefore  a  fair  inference  that, 
in  the  column  in  the  form  under  consideration,  nothing 
more  was  intended  to  be  inserted,  than  such  matters  as 
those  of  which  instances  are  given  in  the  schedule  to  the 
former  act  It  has  been  argued  that,  as,  under  the  28th 
section  of  the  2  Will.  4,  c.  45,  by  which  the  premises 
in  respect  of  which  a  party  may  vote  need  not  be  the 
same,  we  have  already  decided,  in  Bartleit,  App.  and 
Gibbs,  Resp.,  that  each  successive  set  of  premises  must 
be  mentioned,  we  ought  to  carry  the  principle  further, 
so  as  to  include  the  present  case.  But  I  do  not  think 
the  principle  is  applicable  here.  On  the  present  occasion 
the  subject-matter  of  the  qualification  is  properly  de- 
scribed. The  nature  of  the  occupation  is  only  a  quality  or 
incident.  The  27th  section  of  the  2  Will.  4,  c.  45,  gives 
the  right  of  voting  to  the  occupier  of  certain  property,  if 
he  occupies  as  owner  or  tenant.  But  it  is  never  required 
to  be  stated,  whether  his  occupation  is  as  owner  or  tenant. 
No  more  is  it  required  to  be  stated  that  he  has  a  joint 
occupation.  In  both  cases,  it  seems,  these  things  are 
matters  of  evidence,  from  which  it  will  appear  whether  he 
occupies  as  owner  or  tenant,  and  whether  or  not  he  has  a 
joint  occupation.  Upon  the  whole,  therefore,  I  tiiink  the 
overseers  have  complied  with  the  requisites  of  the  act ; 
that  the  party  has  a  right  to  vote,  and  has  been  properly 
registered. 

VOL.  I. — B.  A.  F  p 
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1845.  Maule,  J.-^I  also  think  the  revising  barrister  was  right. 

Daniel,      The  question  arises  upon  the  construction  of  the  13th  sec* 

R«'/'.  '  dule  (B.)  to  that  act.  The  title  of  that  form  is* ''  The  list 
of  persons  entitled  to  vote  in  the  election  of  a  member,  &c. 
for  the  city,  &c.  in  respect  of  property  occupied  within 
the  parish,  8cc.'*  This  list  contains  four  columns,  each  of 
which  is  differently  headed ;  the  third  being  headed 
'*  Nature  of  qualification."  No  specimens  are  given  in 
any  of  these  columns.  The  13th  section  requires  the 
overseers  to  make  out  the  list  of  persons  entitled  to  vote 
according  to  that  form,  and  to  state  the  diflSsrent  matters 
connected  with  every  such  person,  according  to  the  head- 
ings of  the  different  columns,  and  among  others,  ^^the 
nature  of  his  qualification/'  In  the  present  case  the 
overseers  have  used  the  term  ^'  house  and  shop*'  as  de- 
scriptive of  the  nature  of  the  qualification.  It  is  not 
objected  that  it  is  not  stated  in  what  relation  the  party 
stands  in  respect  to  the  house  and  shop ;  indeed  it  is 
clear,  that  the  meaning  of  the  whole  list  is,  that  the 
party's  name  is  down  upon  it  in  respect  of  his  occupation 
of  the  house  and  shop.  Nor  is  it  objected  that  it  is  not 
stated  that  the  premises  are  of  the  value  of  10/.  a  year; 
that,  it  is  conceded,  may  be  implied.  But  it  is  contended 
that  it  ought  to  have  been  stated  that  the  premises  in 
question  were  in  the  joint  occupation  of  the  party  together 
with  certain  other  persons,  not  exceeding  such  a  number, 
so  that  it  might  be  ascertained  whether  the  premises  were 
of  sufficient  value  to  confer  the  franchise  on  all  the  occu- 
piers. Perhaps  if  these  or  similar  words  were  inserted  in 
the  list,  they  might  afford  an  additional  convenience  to 
objectors ;  but  the  question  is,  are  they  required  by  the 
act  ?  It  has  been  urged,  that  this  is  the  same  kind  of 
information  as  to  the  nature  of  the  occupation  as  was 
held  to  be  necessary  in  the  case  of  Bartlett,  App.  and 
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Oibbs,  Resp.    But  in  that  case  there  was  a  total  ab-        ^^^* 
sence  of  one  portion  of  the  premises  occupied  during       Daniel, 
the  time  required  by  the  act.    The  list,  as  it  was  made      Camplix, 
out,  left  an  objecting  party  in  the  dark,  or  rather  misled  ^^' 

him,  as  to  what  the  premises  were  which  formed  the  qua- 
lification of  the  voter.  In  that  respect  there  was  an  un- 
reasonable want  of  information.  The  overseers  had  no 
right  to  put  a  party  on  the  list  who  had  not  occupied  for 
a  sufficient  time  the  premises  in  respect  of  which  his  name 
was  inserted.  In  the  present  case,  though  the  insertion 
of  the  statement  suggested  would  afford  some  conve- 
nience, I  think  the  inconvenience  of  its  absence  is  much 
less.  Upon  inquiry  the  objecting  party  might  learn  whe- 
ther there  was  a  joint  occupation,  and  whether  the  pre- 
mises were  of  sufficient  value.  The  joint  occupation  of 
premises  is  not  analogous  to  any  of  those  things  that  are 
'  given  as  examples  in  the  corresponding  schedule  to  the 
former  act.  It  is  to  be  remembered  too,  that  this  is  a  list 
made  out  by  the  overseers,  and  not  a  claim  sent  in  by  a 
party.  There  appears  to  be  some  difference  in  the  form 
of  the  notice  of  claim  given  by  the  6  Vict.  c.  18 ;  and  it  may 
be  possible  that  more  strictness  would  be  required  in  the 
case  of  a  claim  than  in  the  list  made  out  by  the  overseers. 
By  the  15th  section,  every  person  whose  name  has  been 
omitted  from  the  lists  may  send  a  claim,  according  to  the 
form  No.  6  in  the  schedule  (B.),  to  the  overseers.  That 
form  runs  thus  :  ''  I  hereby  give  you  notice,  that  I  claim 
to  have  my  name  inserted  in  the  list  made  by  you,"  &c., 
^'  and  that  the  particulars  of  my  qualification  and  place 
of  abode  are  stated  in  the  columns  below.''  And  it  may 
be  that  the  term  *'  Nature  of  qualification,*'  which  is  the 
heading  of  the  third  column,  may  have  a  different  meaning 
there  firom  what  it  has  in  the  form  No.  S,  where  I  think  it 
must  of  necessity  mean  some  kind  of  property.  In  the 
form  No.  6,  the  "  Nature  of  the  qualification"  may  be 

pf2 
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1845.       something  different  from    property,  as  shown   by  the 

~  heading  of  the  last  column,  "  Street,"  &c.  "  where  the 

App.  '      property  is  situate,"  &c.  [when  the  right  depends  on  pro- 

^Re^p!^'     P^r^lf']    The  qualification  may  consist  of  some  of  the 

reserved  rights.    This  view  of  the  subject  may  also  be 

fortified  by  considering  that  the  term  *'  particulars"  is  not 

used  in  the  form  No.  3.     A  party  who  makes  a  claim  may 

easily  state,  with  greater  particularity,  all  the  details  of  his 

qualification. 

Upon  the  whole,  I  agree  witli  the  Lord  Chief  Justice, 
that  the  qualification  of  the  voter  was  properly  described 
in  the  list,  and  that  the  decision  of  the  revising  barrister 
should  be  afiirmed. 

Cresswell,  J. — I  also  am  of  opinion  that  the  nature 
of  the  qualification  has  been  sufiiciently  described  by  the 
overseers  in  the  present  instance.  It  appears,  by  the  27th 
section  of  the  2  Will.  4,  c.  45,  that  the  right  of  voting  for 
boroughs  is  given  to  the  occupiers  of  certain  premises  whe- 
ther as  owners  or  tenants.  The  overseers,  by  that  act  (a), 
are  to  make  out  a  list  of  persons  so  entitled  to  vote 
according  to  the  form  No.  1  of  the  schedule  (I.)  to  that 
act.  That  form  has  the  same  heading  as  No.  3  in  the 
schedule  (B.)  to  the  6  Vict.  c.  18.  The  heading  there- 
fore shows,  in  both  cases,  that  it  is  a  list  of  persons  enti- 
tled to  vote  in  respect  of  the  occupation  of  property. 
Then  the  nature  of  the  qualification  that  is  to  be  stated 
is  the  same  as  if  the  column  were  headed  '*  Nature  of 
property  occupied.*'  This  appears  clear  from  the  exam- 
ples given  in  the  schedule  to  the  act  of  William  4,  and 
though  true  it  is,  that  the  corresponding  column  is  left 
blank  in  the  schedule  to  the  act  of  Victoria,  still  there  is 
nothing  to  show  that  more  particularity  is  necessary  under 
the  latter  statute  than  under  the  2  Will.  4.    And  there  is 

(a)  Sect  44. 
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no  reason  to  impose  on  the  voter  or  the  overseers  a       184<5. 
greater  difficulty  than  the  act  requires.    The  overseers       Dawul, 
are  to  describe  the  premises  occupied  by  the  party,  not      cjmfuv 
bis  title.    The  argument  to  be  drawn  from  the  form  of  the         ^^' 
county  list  is  strong  in  favour  of  the  present  view.    The 
beading  of  that  form  (a)  is,  **  The  list  of  persons  claiming  to 
be  entitled  to  vote  in  respect" — not  of  property  occupied, 
but — •'  of  property/'  and  therefore  in  the  column  headed 
"  Nature  of  qualification,"  the  title  of  the  party  is  to  be 
given  {b).    This  seems  to  me  to  afford  a  strong  argument 
against  the  view  put  by  my  brother  Kinglake.    It  has 
been  argued  that  this  is  like  a  case  of  successive  occu- 
pation; but  that  is  not  so.     The  parties  are  bound  to 
state  a  thing  occupied  that  would  confer  the  franchise, 
and  it  is  not  sufficient  to  state  a  thing  occupied  for  a 
period  that  would  not  confer  the  franchise.    It  is  also 
argued,  that  a  twelve  months' occupation,  and  a  being  rated, 
are  no  parts  of  the  qualification,  and  therefore  need  not 
be  stated  in  the  list ;  so  also,  the  occupation  by  another 
party  is  surely  no  part  of  this  voter's  qualification. 

I  am  of  opinion  therefore,  that  it  is  quite  sufficient  to 
indicate  certain  property  in  the  list;  and  that  if  any  other 
party  wishes  to  ascertain  the  title  of  the  person  whose 
name  is  inserted,  he  must  make  inquiries  on  the  subject. 

Erlb,  J. — It  seems  to  me  also  to  be  clear,  that  it  is 
only  necessary  to  specify  the  property  in  respect  of  which 
the  qualification  of  the  party  exists,  and  not  the  interest 
of  such  party  therein.  Occupation  need  not  be  stated, 
for  it  is  plain  from  the  heading  of  the  list  that  occupation 
is  common  to  all  the  qualifications  there  stated.    So  nei- 

(a)  6  Vict  c.  18,  schedule  (A.),  No.  3. 

(h)  In  the  form  given  in  the  schedule  to  the  Registration  Act  the  columns 
are  left  hlank.  In  the  corresponding  fonn  in  schedule  (H.),  No.  3,  to  the 
Reform  Act,  the  following  examples  were  gi?en  :  *'  Freehold  house ;''  "  Copy« 
bold  field ;"  <'  Lease  of  warehouse  for  years ;"  **  Fifty  acres  of  land  as  ocoopior." 
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1846.  ther  need  the  value  of  the  premises  be  stated,  or  the  rating 
jDahibl,  ^f  ^^^  occupier.  All  that  is  required  is  the  nature  of  the 
Cah^im  property.  The  purpose  of  the  list  is  to  enable  any  party, 
R^'  who  may  doubt  the  right  of  any  person  to  hare  his  name 
inserted  in  the  list,  to  make  inquiries  as  to  the  title  of  such 
person.  And  this  view  is  confirmed  by  a  reference  to 
schedule  (I.),  No.  1,  of  the  2  WiU.  4,  which  statute  is  in 
pari  materia  with  the  6  Vict.  c.  18.  Every  instance  given 
in  the  schedule  to  the  former  act  is  a  description  of  pro- 
perty, and  there  is  no  allusion  to  the  right  in  such  pro* 
perty,  or  the  manner  of  holding  it.  With  reference  to  a 
notice  of  claim  requiring  greater  particularity,  I  am  dis- 
posed to  think  that  in  that  case  the  same  description 
would  be  sufiicient  as  in  the  list  published  by  the  over* 
seers.  The  form  of  the  notice  of  claim  given  in  schedule 
(I.),  No.  4,  2  Will.  4,  runs  thus  :  "  I  hereby  give  you 
notice,  that  I  claim,''  &c.  ''  and  that  my  qualification  con- 
sists of  a  house  in,"  &c.  [and,  in  the  case  of  a  freenumf 
say,  **  and  that  my  qualification  is  as  a  freeman  of,"  &c.] 
And  this  I  think  shows  what  is  meant  by  the  ''particulars" 
of  the  qualification  mentioned  in  the  schedule  (B.),  No.  6, 
of  the  6  Vict.  (a).  In  counties  it  is  not  necessary  that  the 
voter  should  be  an  occupier  of  the  premises  in  respect  of 
which  he  is  entitled  to  vote,  and  the  list  therefore  must 
state  whether  he  is  freeholder,  or  tenant,  or  occupier  if 
he  should  be  so.  In  the  case  of  successive  occupation,  if 
only  one  set  of  premises  is  specified,  it  would  imply  that 
the  party  had  occupied  them  for  twelve  months.  He  is 
therefore  bound,  where  he  has  occupied  other  premises 
during  that  period,  to  show  what  they  were. 

Decision  afiirmed. 

(a)  It  is  to  be  observed,  that  in  the  schedule  to  the  Reform  Act,  the  form 
given  does  not  apply  to  any  of  the  reserved  rights.  In  the  form  in  the  schedule 
to  the  Registration  Act,  a  qualification  in  respect  of  such  a  right  could  only  be 
inserted  under  the  column  headed  *'  Nature  of  qualification/' 


HlIiARY  TERM,  VIII  VICT. 


BOROUGH  OF  BLACKBURN. 

Gborge  Dswhurst      •    •    .    •    Appellant. 
Joseph  Fkilden Respondeni. 


439 


1845. 


CASE.  J!i^^' 

27th  Jan. 

At  a  court,  &c.  Joseph  Feilden,  described  on  the  list  of  Two  separate 
voters  as  «  Joseph  FeUden,  of  Witten,"  was  objected  to  as  XTiiST' 
not  being  entitled  to  have  his  name  retained  upon  the  list  together,  to 

^  *  make  up  the 

of  voters  for  the  borough  of  Blackburn,  in  respect  of  the  oc-  reqaisite  vaiae, 
cupation  of  premises  described  in  the  said  list  as  ''joiner's  rborottgh'fTan* 
shop«  warehouse  and  land  in  Thunder  and  Back  Lane,  io  g^^^27il' 
the  said  borough."  The  said  Joseph  Feilden  was  duly  ob-  the  2  Will.  4, 
jected  to  by  George  Dewhurst,  and  appeared  in  support  of 
bis  vote.  The  said  Joseph  Feilden  has,  together  with  his 
uncle,  jointly  occupied  as  owners  for  a  time  sufficiently  long 
to  confer  a  vote,  (as  far  as  regards  the  mere  question  of 
time  and  occupation,)  a  joiner's  shop  in  Back  Lane,  worth 
by  itself  undergo/,  a  year,  and  a  warehouse  in  Thunder, 
worth  lU.  a  year,  besides  two  yards  in  Thunder  occupied 
for  the  deposit  of  stones  and  flags ;  the  two  yards  being 
worth  together  about 6/.  a  year;  these  several  premises  are 
the  joint  property  of  himself  and  his  uncle,  and  occupied 
jointly  in  manner  above  stated.  The  said  Joseph  Feilden 
and  his  uncle  are  the  joint  owners  of  considerable  pro* 
perty  in  the  borough,  and  they  occupy  the  whole  of  the 
said  premises  as  workshops  and  stone  places  for  the  pur- 
pose of  building  on  and  repairing  their  said  property. 
The  joiner's  shop,  the  yards  and  the  warehouse  are  worth 
together  above  SOL  a  year ;  but  the  joiner's  shop  alone 
is  not  worth  fiO/.  a  year;  and  the  warehouse  and  yards 
alone  are  together  not  worth,  independently  of  the  joiner's 
shop,  20/.  a  year.  Thunder,  where  the  warehouse  and 
the  two  yards  are  situated,  is  three  hundred  yards  distant 
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184^.       from  the  joiner's  shop,  and  there  are  many  buildings  and 
Dbwhurst,     other  description  of  property  lying  between  the  joiner's 
Fbilotn       ^^^^  ^"  ^^^'^   Lane  and  the  warehouse  and  yards  in 
•R^.        Thunder,  which  premises  so  lying  between  the  two  are 
the  property  and  in  the  occupation  of  other  and  different 
persons.     If  the  premises  in  Back  Lane  and  those  in 
Thunder  can  be  united  so  as  to  confer  a  vote  on  the  said 
Joseph  Feilden,  they  are  of  more  than  sufficient  value  for 
that  purpose  ;  but  if  they  cannot  be  united  for  that  pur- 
pose, then   the  joiner's  shop  is  of  insufficient  value  to 
confer  a  vote  on  the  said  Joseph  Feilden,  and  the  ware- 
house and  yards  in  Thunder  are  also  of  insufficient  value 
to  confer  a  vote  on  the  said  Joseph  Feilden. 

I  decided  that  the  said  Joseph  Feilden  occupied  a 

joiner's  shop,  warehouse  and  land  sufficient  to  entitle  his 

name  to  be  retained  on  the  list  of  voters  for  the  said 

borough,  within  the  meaning  of  the  2  Will.  4f,  c.  45,  s.  S7. 

(Signed)        S.  T.,  Revising  Barrister, 

Cockbum,  Q.  C.  for  the  appellant. — The  question  here 
is,  whether  two  buildings,  not  being  within  the  same  cur- 
tilage, may  be  joined  together  so  as  to  confer  a  vote  under 
the  27th  section  of  the  Reform  Act.  [Cresswell,  J. — It 
does  not  appear  from  the  case  what  was  the  value  of  the 
yard.]  That  point  was  not  intended  to  be  raised.  The 
act  confers  the  franchise  on  the  occupier  of  '*  any  house," 
&c.  of  a  certain  value ;  that  must  mean  any  one  house, 
in  (he  same  way  as  ^'  a  yearly  rent"  in  section  20  has  been 
decided  to  mean  a  single  rent(«).  [Tindal,  C.  J. — The 
words  are  somewhat  different.  CressweU^  J. — In  Webb^ 
App.  and  The  Overseers  of  Asian,  %c.  Resp.  (6),  it  was 
held  that  a  lessee  of  several  houses  (all  situate  within  a 
borough)  was  entitled  to  vote  for  the  county  under  section 

(a)  See  Gadtby,  App.  and  Barrow,  Reap,  anti,  p.  383. 
(6)  Ant$,  p.  20. 
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20y  though  one  of  such  houses  was  of  sufficient  value  to        1845. 
confer  a  vote  for  the  borough,  under  section  27,  if  the     dewhurst 
remaining  houses  were  each  of  less  than  that  value,  but         ^pp* 
collectively  of  more.]    That  case  seems  decisive  of  the         Respf  ' 
present.     (He  also  referred  to  Sweetman's  case  (a).) 

Kinglake,  Serjt.  for  the  respondent. — This  case  is  of 
some  importance  as  there  have  been  conflicting  decisions 
among  the  revising  barristers  upon  the  point.  The  value 
of  the  premises  in  the  occupation  of  the  voter  is  the  im- 
portant thing  to  be  considered ;  and  it  is  the  same  in 
principle  whether  that  is  made  up  of  one  house  or  of 
more.  The  cases  that  have  been  decided  under  the  tene* 
ment  acts,  the  59  Geo.  3,  c.  50,  and  the  6  Geo.  4,  c.  57,  are 
strong  authorities  upon  the  point.  In  Rex  v.  Maccles' 
fieldifi)  it  was  held,  that  the  taking  two  dwelling-houses 
under  the  same  roof,  but  having  no  internal  communica- 
tion, was  sufficient  under  the  59  Geo.  3,  c.  50,  which  re- 
quires the  tenement  to  consist  of  a  separate  and  distinct 
dwelling-house  or  building;  the  court  abstained  from 
deciding  whether  the  occupation  of  two  distinct  dwelling- 
houses,  in  different  parts  of  the  parish,  would  be  suffi- 
cient; but  held  that  in  this  case,  these  houses  being 
under  one  roof,  might  be  considered  as  one  distinct  build- 
ing. In  Rex  V.  Tadcasier{c)  it  was  held  that  a  house 
and  a  detached  building  might  be  joined  together  under 
the  6  Geo.  4,  c.  57 ;  and  in  Rex  v.  Gosforih  (<0  that 
a  house  and  stable  might  be  joined,  though  separated 
at  a  distance  from  each  other.  In  Rex  v.  Iver  {e)» 
where  the  pauper  rented  two  houses  under  one  continuous 
roof^  the  court  came  up  to  the  point  at  which  they  had 
stopped  in  Rex  v.  Macclesfield,  and  decided  that  the 
renting  two  houses  conferred  a  settlement  under  the 

(a)  Ale.  Reg.  Ca.  27.  (c/)  I  A.  &  E.  226. 

(6)  2  B.  &  Ad.  670.  (e)  Id.  226. 

(c)  4  B.  £c  Ad.  703 ;  1  N.  &  M.  467. 
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1846.  6  Geo.  4,  c.  57.  Finally,  in  Rea  t.  Wootian(a)  tbey  de* 
DiwHtjRw~  ^^^^  ^l^*^  *fa®  taking  two  dwelling-bouaes  in  different  parts 
^rP'  of  the  parish  was  suffictenti  under  the  6  Geo.  4,  c.  57.  In 
R^'  this  last  case  Littledale,  J.  said :  "  Looking  at  the  words 
'^  a  separate  and  distinct  dwelling-house  or  building,  or 
land,  or  both ;"  I  think  it  makes  no  difference  whether 
two  or  more  of  these  descriptions  of  tenements  be  held, 
or  one  distinct  and  separate  one  of  either  kind.  All  that 
is  requisite  is,  that  the  tenement,  in  respect  of  which  a 
settlement  is  claimed,  shall  be  either  one  or  another  of 
those  three,  or  several  of  any."  From  these  cases,  Mr. 
Rogers,  in  his  work  on  Election  Law,  draws  the  following 
conclusion :  '*  If  under  the  words,  *  a  separate  and  dis- 
tinct dwelling-house,  or  building,  or  land,  or  both,'  two 
houses  may  be  joined ;  it  would  seem  that  under  2  WiU.  4, 
c.  46,  8.  87,  which  requires  the  occupation  to  be  of  *  any 
house,  warehouse,'  &c.,  two  houses,  or  a  house  and  a 
warehouse,  or  any  other  two  members  of  the  sentence  may 
be  joined  to  complete  the  value  (6)."  In  Webbf  App.  and 
The  Overseers  ofAeion,  ^c.  Reap,  the  point  in  question  was 
not  argued,  and  the  decision  turned  upon  another  ground ; 
though  it  may  incidentally  involve  the  present  point* 
Sweeiman's  case  is  not  very  pointed.  It  seems  to  have 
turned  upon  the  sufficiency  of  the  notice  of  daim.  No 
reliance  is  to  be  placed  upon  the  word  *^  separately"  in 
the  S7th  section  of  the  Reform  Act.  It  merely  means 
that  the  house,  &c.  may  be  occupied  with  or  without  land; 
not  that  it  must  be  a  separate  or  single  house,  &c«  to  be 
occupied.  The  legislature,  at  the  time  of  passing  that 
act,  evidently  had  the  old  scot  and  lot  right  of  voting  in 
view. 

CocUmm  was  not  called  upon  in  reply. 

TiNDAL,  C.  J. — I  think  the  revising  barrister  was  wrong 

(a)  1  A.  &  £.  232.  (6)  Page  179,  6th  edit. 
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in  the  decision  he  came  to  in  this  case.  The  27th  section  of       1846. 

the  a  Will.  4,  c.  45,  gives  the  right  of  voting  in  boroughs     pj^kurit, 

to  every  person  who  occupies  certain  premises,  either  as      ^  ^^*^ 

owner  or  tenants    The  subject  matter  of  such  occupation         Rup^ 

is  *^  any  house,  warehouse,  counting-'house,  shop  or  other 

building/'    The  first  observation,  and  one  which  lies  on 

the  very  surface,  is,  that  these  words  are  all  in  the  singular 

number,  and  that  it  would  have  been  just  as  easy  to  have 

used  the  plural.    But  the  section  does  not  stop  there* 

The  subject  matter  of  the  occupation  is  required  to  be, 

'^  either  separately  or  jointly  with  any  land  within  such  city 

or  borough,  occupied  therewith  by  him  as  owner,  or  occu* 

pied  therewith  by  him  as  tenant  under  the  same  landlord, 

of  the  clear  yearly  value  of  not  less  than  10/."    So  that  if 

the  house  or  building  is  not  of  that  value,  it  may  be  made 

out  by  the  conjunction  of  land.    The  rule,  ezpressio  unius 

ezclusio  est  alterins,  is,  I  think,  applicable  here ;  and  I 

cannot  see  why  the  legislature  should  have  provided  for 

the  joint  occupation  of  a  building  and  land,  and  not  for 

that  of  two  difPerent  buildings,  if  it  had  been  intended 

that  the  latter  should  confer  the  franchise.     And  this 

view  borrows  some  aid  from  the  form  of  the  list  of  voters 

to  be  published  by  the  overseers  as  given  in  the  6  Vict. 

c.  18,  sched.  (B.)^  No.  S,  where  in  the  fourth  column  the 

**  number  of  bouse  (if  any)"  is  required  to  be  stated—* 

which  points  more  to  a  single  definite  building  than  to 

two  or  more  united  together.    And  it  may  very  well  be, 

that  the  occupier  of  a  10/.  house  might  be  oodsiderad  in 

a  fit  condition  to  exercise  the  franchise,  without  its  being 

intended  that  a  party  might  eke  out  the  value  by  joining 

together  several  worthless  tenements. 

Maulb,  J. — I  am  of  the  same  opinion.  The  occupa- 
tion of  a  10/.  house  was  probably  intended  as  a  test  of 
the  capacity  and  rank  of  the  party  to  be  entrusted  with 
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1845.        the  franchise.     Such  a  description  of  persons  would  be 

Dkwiiuhst     Widely  to  be  very  different  from  one  who   occupied  a 

^PP*         number  of  tenements  of  smaller  value.     Suppose  the 

Resp,  '      legislature  had  given  the  franchise  to  a  man  who  kept  a 

horse  of  a  certain  value,  taking  that  as  a  test  of  his  rank 

and  capacity.    It  would  not  have  been  the  same  thing 

if  he  kept  a  great  number  of  inferior  horses  to  make  up 

the  value.    I  think  we  should  not  in  these  appeals  involve 

ourselves  with  the  decisions  on  settlement  cases.     We 

ought  to  be  spared  discussions  upon  the  tenement  acts, 

which  are  not  at  all  upon  the  same  subject  as  the  Reform 

and  Registration  Acts.    The  same  reasons  are  therefore 

not  applicable  in  the  construction  of  them.    In  the  present 

case  the  plain  words  of  the  act  ought  to  prevail. 

Cresswell,  J. — I  think  the  case  is  really  too  clear  for 
argument.  In  the  very  ingenious  argument  on  the  part 
of  the  appellant  in  Webb,  App.  and  The  Overseers  of 
Aston,  ^c.  Resp.  the  point  was  not  urged,  and  it  is  not 
probable  that  it  was  omitted  because  it  was  not  thought  of. 

Erle,  J. — The  37th  section  requires  that  one  building 
of  a  certain  value  shall  be  occupied  in  order  to  obtain  the 
franchise,  or  land  may  be  joined  to  the  building,  but  if  it 
is  occupied  as  tenant  it  must  be  held  under  the  same  land- 
lord. It  is  not  every  species  of  land  that  may  be  joined 
to  a  building  for  that  purpose.  It  is  not  correct  therefore 
to  say  that  the  value  alone  was  the  criterion  contemplated 
by  the  legislature. 

Decision  reversed. 


'HltABY  VACATION,  VIII  VICT. 


445 


CITY  OF  LICHFIELD. 


William  Marshall Appellant. 

John  Bown Respondent 


1845. 

Thunday, 
Feb.  13. 


A.  contracted  in 
bis  own  name 
with  B.,  the  pro- 
nAQT?  prielorofa 

V^  AO  J!i.  bouse,  for  the 

purchase  of  it 

At  a  Court  held,  &c.  William  Marshall  objected  to  the  conridemtioi! 
name  of  John  Bown  and  five  others  being  retained  on  After  such  con- 

^  tract,  he  bon& 

the  second  list  of  voters  for  the  parish  of  St.  Michael  in  the  fide  sold  tlie 
said  city,  when  I  retained  all  the  said  names,  subject  to  the  mm  in  equar^' 
opinion  of  the  Court  of  Common  Pleas  upon  the  following  JaJJ^i 'a  en- 
case :  veyance  from  B  • 
The  parliamentary  borough  of  the  city  of  Lichfield  is  dees  to  be  pre- 
a  county  of  itself,  and  prior  to  the  passing  of  the  statute  waseiecutedby 
2  Will.  4,  c.  45,  freeholders  had  the  right  to  vote  in  the  »•;  whereby  the 

'  '      -  ®  .       house  was  for  a 

election  of  members  for  the  said  city.  In  the  second  list  valuable  consi- 
of  voters,  duly  made  out  by  the  overseers  of  the  parish  of  leiy  conveyed  to 
St.  Michael  in  the  said  city,  the  following  six  names  ap-  |n*c"m"  jTn?'"'* 

peared :  The  purchase 

*  money  was  paid 

to  B.  by  the 
handsof  A.,  but 
was  the  proper 
money  of  the 
vendees.    The 
house  was  let, 
and  the  vendees 
received  the 
rents  for  their 
own  use  respec- 
tively.   1'he  ob- 

[The  other  five  names  were  inserted  with  the  same  ject  of  A.  in 

1./.      ..       ^  proposing  the 

qualification.]  puiSase  to  the 

vendees,  was  to 
increase  the 
number  of  voters,  but  the  purchase  od  the  part  of  the  vendees  was  a  bona  fide  investment  of  their 
monev ;  they  expected  that  the  possession  of  the  property  would  entitle  each  of  them  to  vote, 
but  tnere  was  no  understanding,  before  or  at  the  time  of  the  conveyance,  that  they  should  vote, 
or  for  what  party  they  should  vote  : 

Held,  that  the  conveyance  was  not  void  under  the  7  Sc  8  Will.  3,  c.  25,  s.  7,  and  that  the 
vendees  were  entitled  to  vote. 

Query,  whether  the  conveyance  would  have  been  void,  if  the  facts  had  shown  that  A.  might  be 
coDiideced  as  the  vendor,  tad  the  coaveyance  ts  his  conveyance. 


Christian  Name 
and  Surname. 

Place  of  Abode. 

Nature  of 
Qualification. 

Freehold 
House. 

Street,     Lane    or    other 
Place  in    this   Parish 
where  the  Property  is 
situate. 

Bown,  John. 

Wade  Street. 

Saint  John  Street. 

I 
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1845.  Objections  were  duly  made  to  each  of  the  above  names 

Mabsball,     being  retained  in  the  said  list  of  voters  for  the  said  parish 

^^^         in  respect  of  the  above  qualification,  and  upon  their  ap- 

^^*         pearing  to  support  their  title  to  have  their  names  retained 

in  the  said  list,  it  was  proved  that  the  said  John  Bown 

and  the  other  five  persons  were  inserted  in  the  said  list  in 

respect  of  the  same  freehold  house  in  St.  John  Street  in 

the  said  city,  and  that  they  became  and  were  the  joint 

owners  of  it  under  the  following  circumstances. 

Prior  to  Lady  day,  1848,  one  William  Gorton  contracted 
in  his  own  name  with  the  then  proprietors  of  the  house 
for  the  purchase  of  it  at  the  price  of  S9S/.  5s.,  and  having 
after  such  contract  bon&  fide  sold  the  said  house  to  the 
said  John  Bown  and  the  five  other  persons  above  named 
in  equal  shares,  he  caused  a  conveyance  of  it,  from  the 
vendors  to  the  said  John  Bown  and  the  five  other  per- 
sons above  named,  to  be  prepared  by  their  solicitor,  which 
was  afterwards  duly  executed  by  the  vendors,  whereby 
the  said  house  was,  in  consideration  of  the  said  sum  of 
292L  5s.f  absolutely  conveyed  to  the  said  John  Bown 
and  the  five  other  persons  above  named,  to  hold  to  them 
in  undivided  sixth  parts  as  tenants  in  common  in  fee 
simple.  The  purchase  money  was  paid  to  the  vendors 
by  the  hands  of  the  said  WiUiam  Gorton,  but  was  the 
proper  monies  of  the  said  John  Bown  and  the  five  other 
persons  above  named,  and  contributed  by  them  in  equal 
shares.  The  house  was  let  to  a  respectable  tenant  at  15L 
a-year,  and  was  worth  at  least  that  rent.  The  object  of 
the  said  William  Gorton,  in  proposing  the  purchase  to  the 
said  John  Bown  and  the  five  other  persons  above  named, 
was  to  increase  the  number  of  the  voters  for  the  city  of 
Lichfield ;  but  the  purchase,  on  the  part  of  the  said  John 
Bown  and  each  of  the  above  named  persons,  was  a  bon^ 
fide  investment  of  their  money,  which  they  would  not 
have  made  unless  they  had  been  satisfied  with  the  value 
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of  the  premiies  and  the  income  they  were  to  receive  from       1846. 
the  investment.    They  also  all  expected  that  the  posset-    mabshall 
sion  of  the  property  would  entitle  each  of  them  to  a  vote       J^pp- 
for  the  city  of  Lichfield,  but  there  was  no  stipulation  or         Besp! 
understanding  before  or  at  the  time  of  the  conveyance  to 
them,  that  they  or  any  of  them  should  vote  in  respect  of 
the  said  house  in  any  particular  way  or  in  support  of  any 
particular  interest. 

The  said  John  Bown,  and  each  of  the  other  above 
named  five  persons,  had  been  in  the  receipt  of  BOs.  in 
respect  of  his  share  of  the  rents  and  profits  of  the  said 
house,  for  his  own  use,  for  twelve  calendar  months  next 
previous  to  the  last  day  of  July,  1844,  the  said  sum  of  50s. 
having  been  paid  to  each  of  them  by  the  said  WiUiam 
Gorton  out  of  the  said  rent,  which  the  said  William 
Gorton  was  authorized  to  receive  on  their  behalf,  and 
each  of  them  had  resided  for  six  calendar  months  next 
previous  to  the  last  day  of  July  within  the  said  city  of 
Lichfield,  or  within  seven  statute  miles  thereof. 

It  was  objected  that  the  conveyance  of  the  said  house 
to  the  said  John  Bown  and  the  other  five  persons  above 
named,  under  the  above  circumstances,  was  void  and  of 
none  efiect  by  the  provisions  of  the  statute  7  &  8  Will.  8, 
c.  S5,  s.  7(a),  as  being  made  to  them  in  order  to  multiply 
voices  and  to  split  and  divide  the  interest  in  such  house. 


(a)  7  &  8  Will.  3,c.  25,s.  7,  enacts  "  that  no  penou  ihall  be  allowed  to  have 
any  vote  in  election  of  memberi  to  serve  in  parliament,  for  or  by  reason  of  any 
trust  estate  or  mortgage,  unless  such  trustee  or  mortgagee  be  in  actual  posses- 
sion or  receipt  of  the  rents  and  profits  of  the  same  estate ;  but  that  the  mort- 
gagor, or  eutui  que  tnutf  in  possession,  shall  and  may  vote  for  the  same  estate, 
notwithstanding  each  mortgage  or  trust:  and  that  all  conveyances  of  any  mes- 
suages, lands,  tenements  or  hereditaments,  in  any  county,  city,  borough,  &c., 
in  order  to  multiply  voices,  or  to  split  and  divide  the  interest  in  any  houses  or 
lands  among  several  persons  to  enable  them  to  vote  at  elections  of  members  to 
serve  in  parliament,  are  hereby  declared  to  be  void  and  of  none  effect,  and  that 
no  more  than  one  single  voice  shall  be  admitted  for  one  and  the  same  house  or 
tenement." 
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^^^^'       and  that  under  the  said  act  no  more  than  one  single  voice 
Mabshall,     obght  to  be  admitted  for  the  said  house. 
BowN,  I  was  of  opinion  that  there  had  been  a  bon&  fide  pur- 

'''  chase  of  the  said  house  by  the  said  John  Bown,  and  the 
five  other  persons  above  named,  for  a  valuable  considera- 
tion ;  and  that  the  seventh  section  of  the  said  statute  did 
not  apply  to  a  conveyance  made  under  such  circumstances, 
and  that  the  provision, ''  that  no  more  than  one  voice  shall 
be  admitted  for  one  and  the  same  house  or  tenement,'' 
related  only  to  boroughs  in  which,  at  the  time  of  the 
passing  of  the  said  act,  the  right  of  voting  was  in  house- 
holders or  inhabitants  paying  scot  and  lot ;  and  I  was  of 
opinion,  on  the  whole  case,  that  the  said  John  Bown  and 
the  other  five  persons  above  named  were  entitled  to  have 
their  names  retained  in  the  list  of  voters  for  the  city  of 
Lichfield  in  respect  of  their  respective  shares  in  the  said 
freehold  house. 

Similar  objections  were  also  made  by  the  said  William 
Marshall  to  retaining  in  the  same  list  for  the  parish  of 
St.  Michael  aforesaid,  the  names  of  five  persons  described 
in  the  said  list  as  follows : 

[The  names  of  William  Field  and  four  persons  were 
inserted  in  the  list  in  respect  of  the  same  description  of 
qualification  as  in  the  former  case.] 

The  names  of  the  five  last-mentioned  persons  were  in- 
serted in  the  said  list  in  respect  of  one  freehold  house, 
adjoining  that  mentioned  in  the  preceding  case,  of  which 
they  had  become  the  boni  fide  purchasers  for  a  valuable 
consideration,  and  were  in  receipt  of  the  rents  and  profits, 
amounting  to  15/.  a-year,  and  which  had  been  contracted 
for  and  conveyed  to  them  at  the  same  time  and  by  the 
same  parties,  under  similar  circumstances  to  those  above 
stated. 

[The  cases  were  consolidated.] 

(Signed)        T.  B.,  Revising  Barrister. 
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The  question  for  the  opinion  of  the  Court  is,  whether        184^. 
the  conveyance  to  the  said  John  Bown  and  the  five  oth«r     Marshall 
persons  of  the  said  freehold  house  first  above  mentioned^        ^vp- 
and  the  conveyance  to  the  said  William  Field  and  the         Amp/ 
other  four  persons  of  the  said  freehold  house  secondly 
above  mentioned,  respectively,  is  void  and  of  none  effect 
under  the  statute  7  &  8  Will.  3,  c.  26,  s.  7  ;  and  whethei:, 
under  the  said  act,  the  said  John  Bown  and  the  five 
other  persons,  or  any  of  them,  are  entitled  to  have  their 
names  retained  in  the  said  list  of  voters,  and  to  be  ad- 
mitted to  vote  in  respect  of  the  first  of  such  houses ;  and 
the  said  William  Field  and  the  other  four  persons,  or  any 
of  them^  in  respect  of  the  last  of  such  houses,  respectively. 
(Signed)        T.  B.,  Revising  Barrister. 

The  case  was  argued  in  last  Michaelmas  term  (a). 

Byles,  Serjt.,  for  the  appellant. — The  decision  of  the 
revising  barrister  is  in  direct  contravention  of  the  provi- 
sions of  the  7  &  8  Will.  3,  c.  25,  s.  7.  It  is  not  necessary 
to  consider  how  Committees  of  the  House  of  .Commons 
hs^e  endeavoured  to  fritter  away  that  statute.  The  in- 
tention of  the  vendor  is  the  material  thing  to  be  con- 
sidered, and  not  that  of  the  vendee. 

jKinglaiey  Serjt.,  for  the  respondent. — It  is  material  to 
consider  what  was  the  state  of  the  law  before  the  7  &  8 
Will.  3,  c.  25,  was  passed.  Before  that  act  the  posses- 
sion of  a  freehold  for  one  day  only  before  the  voting  was 
sufficient.  The  act  was  intended  to  apply  only  to  collu- 
sive conveyances  that  were  subject  to  conditions.  The 
10  Ann.  c.  23,  s.  1(6),  may  be  considered  as  a  legislative 

(a)  Tuesday,  Nov.  21,  before  Tindal,  C.  J.,  Coltman,  Maule  and  Erie,  JJ. 

(6)  10  Add.  c.  23,  a.  1,  after  recitiog  the  7  &  8  Will.  3.  c.  25,  s.  7,  *<  for  the 
more  effectual  pieveotiog  of  such  UDdue  practices/'  enacts  "  that  all  estates 
and  conveyances  whatsoever  made  to  any  person  or  persons,  in  any  fraudulent 
or  collusive  maoDer,  on  purpose  to  qualify  him  or  them  to  give  his  or  their  vote 

VOL.  I. — B.  A.  QQ 
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1845.       interpretation  of  the  former  act.    The  form  of  the  free- 

Marshall,     holder's  oath,  given  in  the  18  Geo.  2,  c.  18,  s,  1,  extended 

Bow'v         *^  cities  being  counties  of  themselves  by  the  19  Geo.  2, 

A«5/).         c.  28(a),  and  the  provisions  of  section  4(&)  of  the  latter 

act,  are  material  in  the  same  view.   A  honk  fide  conveyance 

for  a  valuable  consideration  cannot  be  said  to  be  made  on 

purpose  to  multiply  voices.    The  effect  of  the  7  &  8  Will. 

3,  c.  25,  was  much  discussed  in  the  Okehampton  case(c\ 

but  the  counsel  who  supported  the  view  now  submitted 

on  behalf  of  the  appellant,  did  not  put  the  argument  so 

high  as  it  has  now  been  done.   Elphinstone's  case  {d)  was 

or  votes  at  such  elections  of  knights  of  the  shire,  (subject  nevertheless  to  condi- 
tions or  agreements  to  defeat  or  determine  such  estate,  or  to  re-convey  the 
same),  shal]  be  deemed  and  taken,  against  those  persons  who  executed  the 
same,  as  free  and  absolute,  and  be  bolden  and  enjoyed  by  all  and  every  such 
person  or  persons  to  whom  such  conveyance  shall  be  made  as  aforesaid,  freely 
and  absolutely  acquitted,  exonerated  and  discharged  of  and  from  all  maooer  of 
trusts,  conditions,  clause  of  re-entry,  powers  of  revocation,  provisoes  of  re- 
demption or  other  defeasances  whatsoever,  between  or  with  the  said  parties,  or 
any  other  person  or  persons  in  trust  for  them  ;  and  that  all  bonds,  covenants, 
collateral  or  other  securities,  contracts  or  agreements  between  or  with  the  said 
parties,  or  any  other  person  or  persons  in  trust  for  them,  or  any  of  them,  for  the 
redeeming,  revoking  or  defeating  such  estate  or  estates,  or  for  the  restoring  or 
re*conveying  thereof  or  any  part  thereof,  to  any  person  or  persons  who  made  or 
executed  such  conveyance,  or  to  any  other  person  or  persons  in  trust  for  them, 
or  any  of  them,  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever, 
and  that  every  person  who  shall  make  and  execute  such  conveyance  or  convey- 
ances as  aforesaid,  or,  being  privy  to  such  purpose,  shall  devise  or  prepare  the 
same,  and  every  person  who  by  colour  thereof  shall  give  any  vote  at  any 
election  of  any  knight  or  knights  of  the  shire  to  serve  in  parliament,  shall,  for 
very  such  conveyance  so  made,  or  vote  so  created  or  given,  forfeit  the  sum  of 
forty  pounds,"  &c. 

(a)  The  form  of  the  oath  given  in  the  19  Geo.  2,  c.  28,  s.  1,  is  as  folbws : 

"  You  shall  swear,  &c.,  that  you  have  a  freehold  estate  consisting  of,  &c., 
lying  or  being  in  the  city  and  coanty,  kc,  of  the  clear  yearly  value  of  forty 
shillings,  &c.,  and  that  you  have  been  in  the  actual  possession  or  receipt  of  the 
rents  and  profits  thereof,  for  your  own  use,  above  twelve  calendar  months,  &c., 
and  that  such  freehold  estate  has  not  been  granted  or  made  to  you  fraudulently, 
on  purpose  to  qualify  you  to  give  your  vote,"  &c. 

(6)  19  Geo.  2,  c.  28,  s.  4,  enacts  (inter  aUa)  that  "  no  person  shall  vote  in 
respect  or  in  right  of  any  freehold  estate  which  was  made  or  granted  to  him 
fraudulently  on  purpose  to  qualify  him  to  give  his  vote." 

(c)  1  Peck.  359.  (d)  3  Lud.  370. 
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there  referred  to(a\  and  is  in  point.    IMaule,  J. — It  is       1845. 
not  found  in  this  case,  that  the  conveyance  was  made  in     Marshall, 
order  to  multiply  voices,  in  the  terms  of  the  statute.        ^^' 
Tindal,  C.  J. — The  case  mentions  that  it  was  the  inten-         Bup. 
tion  of  an  intermediate  party,  Gorton,  to  increase  votes 
for  the  city.     That  does  not  appear  to  have  been  the  ob- 
ject of  the  vendor ;  and  that  is  said  to  be  the  material 
thing  to  bring  the  case  within  the  act.]    In  every  case 
where  a  party  purchases  a  freehold  estate,  he  may  pro- 
bably intend  to  vote,  but  that  will  not  deprive  him  of  his 
right  to  do  so. 

ByleSy  Seijt.,  in  reply. — Gorton  had  an  equitable  es- 
tate in  the  property,  and  he  conveyed  with  the  intention 
to  multiply  voices.  The  case  is  therefore  clearly  within 
the  mischief  contemplated  by  the  act.  By  the  first  part 
of  the  7th  section  of  the  7  &  8  Will.  3,  c.  25,  a  mortgagee 
is  not  to  vote  unless  he  is  in  possession*  Suppose  a 
mortgagor  wished  to  multiply  voices,  and  sold  his  equit- 
able estate  with  that  intention,  and  got  the  mortgagee 
innocently  to  join  in  the  sale,  surely  that  would  be  within 
the  statute.  It  is  not  to  be  construed  strictly,  as  it  is  a 
highly  remedial  act.  lErlCf  J. — It  can  hardly  be  said  to 
be  that,  as  it  avoids  the  conveyance,  though  there  may 
have  been  a  good  consideration.  Tindal,  C.  J. — It  would 
certainly  be  very  hard  to  say  that  the  conveyance  should 
be  void  after  the  money  had  been  paid,  because  of  the 
intention  of  the  vendor,  if  the  vendee  was  ignorant  of  it. 
Maule,  J. — Your  construction  would  amount  to  this, — 
here  has  been  a  fraud  by  one  man,  for  which  another  is 
to  be  punbhed.  The  vendor  is  the  guilty  party,  not  the 
vendee.]  The  vendee  might  recover  the  money,  if  he  is 
innocent ;  as  the  consideration  is  not  illegal  and  has  failed. 
[Tindal,  C.  J. — But  he  may  have  laid  out  money  and 
built  upon  the  estate  before  the  illegality  of  the  vendor's 

(a)  1  Peck.  360. 
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1846*  intention  was  discovered.]  Still  the  Court  will  not  strain 
Marshall,  ^h^  act.  Gorton  may  for  all  purposes  be  considered  as 
BowN  *^®  vendor,  and  the  conveyance  as  his  conveyance  within 
the  statute.  There  are  three  sorts  of  fraudulent  convey- 
ances contemplated  by  the  legislature.  The  first  are  pro- 
vided for  by  the  7  &  8  Will.  8,  c.  25 ;  the  second,  by 
the  10  Ann.  c.  23;  and  the  third,  by  the  statutes  of 
Geo.  2.    These  acts  point  to  totally  different  abuses. 

Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the 
Court. 

The  objection  taken  agunst  the  claim  of  Bown  and 
of  the  several  other  persons  mentioned  in  the  case, 
to  the  right  of  voting  as  freeholders  in  the  election  of 
members  for  the  city  of  Lichfield,  was  this:  that  the  six 
persons,  therein  firstly  named,  claimed  the  right  of  voting 
in  respect  of  one  and  the  same  freehold  house,  and  that 
the  conveyance  to  those  persons  was  void  under  the  pro- 
visions of  the  act  7  &  8  Will.  3,  c.  25.  That  statute 
enacts  that  ''  all  conveyances  in  order  to  multiply  voices^ 
or  to  split  and  divide  the  interest  in  any  houses  or  lands 
among  several  persons,  to  enable  them  to  vote  at  elections 
of  members  to  serve  in  parliament,  are  thereby  declared 
to  be  void  and  of  none  effect." 

The  argument  before  us  proceeded  upon  the  supposi- 
tion that  the  facts  of  the  present  case  brought  it  within 
the  scope  and  operation  of  that  statute ;  and  we  are  called 
upon  to  give  the  legal  construction  of  that  statute  with 
reference  to  the  abstract  question,  whether  a  bon&  fide 
conveyance,  where  the  money  was  really  paid  by  the  pur- 
chaser,  and  there  was  no  secret  trust  or  reservation  in 
favour  of  the  seller,  but  where  the  object  of  the  convey- 
ance was  to  multiply  voices  and  to  split  and  divide  the 
interest,  fell  within  the  provisions  of  that  statute.     When- 
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ever  that  question  comes  before  us,  we  shall  be  prepared  1845. 
to  give  our  opinion  upon  it ;  but,  as  we  think  the  facts  Marshall, 
stated  in  this  case  do  not  raise  the  question,  it  would  be  ^pp^ 
premature  to  do  so  on  the  present  occasion.  For  we 
think  the  obvious  meaning  of  the  statute  is,  that,  in  order 
to  make  the  conveyance  void,  the  seller  must  be  party  or 
privy  to  the  illegal  object  intended  by  the  conveyance ; 
for  it  would  indeed  seem  to  be  an  unreasonable  conse- 
quence, and  one  which  could  never  have  been  in  the  con- 
templation of  the  legislature,  that  a  person  who  sold  pro- 
perty bon&  fide  to  several  persons  as  purchasers,  having  no 
intention  himself  to  evade  the  statute,  and  no  knowledge  of 
any  such  object  or  design  on  the  part  of  the  purchasers, 
should  afterwards,  and  at  any  distance  of  time,  find  the 
conveyance  void,  the  land  thrown  back  upon  his  hands, 
and  himself  liable  to  return  the  purchase-money,  on  ac- 
count of  its  having  been  subsequently  discovered,  that  the 
purchase  was  made  by  the  several  persons  to  whom  it  was 
conveyed,  in  order  to  split  and  divide  the  interest  and  to 
multiply  votes.  And  the  necessity  of  this  privity  and  in- 
tention on  the  part  of  the  seller  appears  further  from  the 
subsequent  statute,  10  Ann.  c  23,  which,  after  reciting  the 
statute  of  Will.  3,  and  that  the  subsequent  statute  was 
made  for  the  more  effectual  preventing  such  undue  prac- 
tices, proceeds  to  make  provision  for  cases  in  which  the 
object  of  the  conveyance  cannot  but  be  known  to  the 
party  who  conveys  the  estate ;  and  is  still  further  evident 
from  the  statute  53  Geo.  3^  c.  49  (a),  which  enacts  that  a 
devise  made  for  the  same  purpose  shall  be  taken  to  be  a 
conveyance  within  the  meaning  of  the  former  statutes. 
Now,  looking  at  the  case  before  us,  there  is  not  only 

(a)  63  Geo.  3,  c.  49,  s.  i,  after  reciting  the  7  &  8  Will.  3,  c  25,  s.  7,  enacts  and 
declares,  *'  that  all  devises  by  will  made  in  such  cases  and  for  such  purpose 
as  by  the  said  act  are  hereinbefore  described,  are  and  shall  be  taken  to  be  con- 
veyances within  the  true  intent  and  meaning  of  the  said  act,  as  if  the  same  had 
been  therein  specially  mentioned.*' 

VOL.  I. — B.  A.  H  H 
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1845.  no  statement  of  the  fact,  but  no  reason  to  infer  the  fact, 
Marshall,  that  the  former  proprietors  of  the  house,  who  were  the 
bJJn,  conveying  parties,  had  any  knowledge  whatever  of  the 
object  for  which  the  house  was  purchased,  at  the  time 
they  executed  the  conveyance  to  the  six  claimants.  Gor- 
ton contracted  in  his  own  name  with  the  proprietors  for 
the  purchase  of  the  house ;  such  proprietors,  so  far  as  ap- 
pears, not  having  any  knowledge  whatever  of  any  of  the 
six  persons  to  whom  the  conveyance  was  afterwards  made, 
before  the  actual  execution  of  the  conveyance.  Then, 
Gorton,  as  it  is  stated,  after  entering  into  the  contract, 
bon&  fide  sold  the  house  to  Bown  and  the  other  five 
claimants ;  and  all  that  was  done  by  the  proprietors  was, 
that,  upon  the  request  of  Gorton,  they  executed  the  con- 
veyance to  such  new  purchasers. 

And  as  to  the  argument  urged  on  the  part  of  the  ap- 
pellant, that  Gorton  may  be  considered  as  the  vendor, 
and  the  conveyance  taken  to  be  his  conveyance,  within 
the  meaning  of  the  statute,  it  appears  a  sufficient  answer, 
that,  upon  the  facts  stated  in  the  case,  there  is  no  proof 
that  he  had  any  thing  to  convey,  or  even  that  he  was  a 
party  to  the  conveyance  which  is  contended  to  be  void 
under  the  statute. 

As  the  case,  therefore,  seems  to  us  not  to  be  brought 
within  the  statute,  we  are  of  opinion  that  the  objection 
taken  before  the  revising  barrister  never  properly  arose ; 
and  therefore,  without  giving  any  opinion  upon  the  merits 
of  that  objection,  it  is  sufficient  to  say,  that  the  names  of  the 
six  claimants  in  respect  of  the  first  purchase,  and  of  the 
five  claimants  in  respect  of  the  second  purchase  (which 
was  made  under  circumstances  precisely  similar  with  the 
first)  were  rightly  retained  on  the  list. 

We  therefore  give  our  judgment  for  the  respondents. 

Judgment  affirmed. 
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BOROUGH  OF  DARTMOUTH. 

The  Committee  was  appointed  on  Thursday,  the  13th  of       1845. 
March,  1845,  and  consisted  of  the  following  gentlemen  (1) : 

John  Somerset  Pakiogton,  Esq.,  M.  P.  for  Droitwich — (Chairman.) 
Geoi^e  Darby,  Esq.,  M.  P.  for  East  Sussex. 
William  Goodenough  Hayter,  Esq.  M.  P.  for  Wells. 
Major  General  Hon.  H.  B.  Lygon,  M.  P.  for  West  Worcestershire. 
John  Parker,  Esq.,  M.  P.  for  Sheffield. 

FetiiUmer — George  Moffatt,  Esq. 

Sittitig  Member — Joseph  Somes,  Esq. 

Counsel  for  the  Petitioner — Mr.  Seijt.  Wrangham,  Mr.  Serjt  Kinglake, 

and  Mr.  Burcham. 

Jgent — Mr.  Wanscy. 

Counsel/or  the  Sitting  Member—Mr.  Cockbum,  Q.  C,  Hon.  J.  Talbot, 

Q.  C,  and  Mr.  Forsyth. 

Agents — Messrs.  Lyon,  Barnes  and  Ellis. 

The  vacancy,  to  supply  which  the  election  was  held,  was 
occasioned  by  the  death  of  Sir  J.  Scale,  the  former  mem- 
ber, on  the  28th  November,  1844.  The  notice  of  the 
vacancy  was  inserted  in  the  Gazette  on  the  3rd  Decem- 
ber.    The  sitting  member  and  the  petitioner  were  the 

(I)  This  was  the  first  Committee  appointed  tinder  the  statute  7  &  8  Vict. 
C.103,  which  provides  that  the  number  of  members  composing  an  Election  Com* 
mittee  shall  be  five,  instead  of  seven,  as  under  the  previous  statutes,  2  &  3  Vict, 
c.  38,  and  4  &  6  Vict  c.  58. 

VOL.  I. — B.  A.  I  I 
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1845.  candidates  at  the  election.  The  nomination  took  place 
on  the  26th  December,  and  the  polling  on  the  27th.  At 
the  close  of  the  poll,  the  numbers  were  declared  to  be,  for 
the  sitting  member,  125;  for  the  petitioner,  118:  and  the 
return  was  made  on  the  same  day. 

The  petition,  after  referring  to  the  Act  of  the  22  Geo.  3, 
c.  45,  intituled  "  An  Act  for  restraining  any  Person  con- 
cerned in  any  Contract,  Commission,  or  Agreement  made 
for  the  Public  Service,  from  being  elected  or  sitting  and 
voting  as  a  Member  of  the  House  of  Commons/'  pro- 
ceeded to  allege,  that  before  and  at  the  time  of  the  election 
the  sitting  member  was  a  contractor  within  the  meaning 
of  the  said  Act,  and  did  directly  or  indirectly  hold  or 
^^joy,  in  whole  or  in  part,  certain  contracts,  agreements 
or  commissions  made  or  entered  into  with  certain  persons 
for  or  on  account  of  the  public  service,  within  the  mean- 
ing of  the  said  Act ;  and  was  also,  before  and  at  the  time 
of  the  election,  concerned  in  certain  contracts,  agree- 
ments or  commissions,  for  or  on  account  of  the  public 
service,  also  within  the  meaning  of  the  same  Act ;  and 
was,  by  reason  of  some  one  or  more  of  the  causes  afore- 
said, incapable  of  being  elected,  or  of  sitting,  or  of  voting 
as  a  member  of  the  House  of  Commons ;  that  notice  of 
such  incapacity  was  duly  given  to  the  returning  officer 
before  the  show  of  hands  or  poll  was  taken  at  the  elec- 
tion ;  and  that  a  notice,  set  forth  in  the  petition,  declaring 
the  incapacity  of  the  sitting  member,  was  also  given  to 
him  and  to  very  many  of  the  voters  as  they  came  to  the 
poll,  and  before  they  had  polled,  and  that  the  like  notice 
was  publicly  given  by  bills  and  placards  put  up,  before 
the  nomination  and  polling  took  place,  in  very  many 
public  places  in  the  borough ;  that  the  like  notice  of  the 
incapacity  of  the  sitting  member  was  separately  served 
upon  many  more  than  seven  voters  for  the  sitting  mem- 
ber ;  and  therefore  that  the  majority  appearing  for  the 
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sitting  member  oyjer  the  petitioner  was  merely  colourable^        1845. 
and  that  the  petitioner  in  truth  was  duly  elected  and 
ought  to  have  been  returned. 

The  petition  also  contained  charges  of  treating  and 
bribery  against  the  sitting  member,  and  allegations  involv- 
ing a  scrutiny ;  and  prayed  that  the  election  and  return 
of  the  sitting  member  might  be  declared  null  and  void^ 
and  that  the  petitioner  might  be  declared  duly  elected  a 
member  to  serve  in  this  present  parliament  for  the  borough 
of  Dartmouth. 

The  petition  having  been  read,  the  Committee  came  to  March  Utk, 
the  following  resolutions : 

1.  That  counsel  will  not  be  allowed  to  go  into  matters  Preliminaiy  re- 
not  referred  to  in  their  opening  statement,  without  a  special 
application  to  the  Committee  for  permission  to  do  so. 

2.  That  if  costs  be  demanded  by  either  party,  under 
sections  88  to  92  of  the  7  &  8  Vict.  c.  103,  the  question 
must  be  raised  immediately  after  the  decision  in  each  par- 
ticular case. 

8.  [The  same  as  the  third  preliminary  resolution  of  the 
Cambridge  Committee.]  (1) 

4.  That  no  witness  shall  be  examined  who  shall  have 
been  in  the  roonuduring  any  part  of  the  proceedings. 

These  resolutions  having  been  communicated  to  the  Division  of  the 
parties,  Mr.  Serjt.  fVrangham  stated  to  the  Committee,  ^^^J^  ^^^  . 
that,  by  an  arrangement  between  the  counsel  on  each  tion  alleged  that 

.-.,,,  ,    ,  ,  .  -    «        T  the  sitting  mem- 

side.  It  had  been  agreed  that  the  question  of  the  disqua-  ber  was  disqua- 
lification of  the  sitting  member  should  be  gone  into  in  the  JjoSce  ofluch' 
first  instance,  separately  from  any  other  portion  of  the  disqualification 

*  "^  .^  «r  y^^  given  to 

case ;  such  an  arrangement  would  tend  very  much  to  save  the  electors  at 
both  the  time  of  the  Committee  and   expense  to  the  committeeman 

consequence  of 
(1)  Ante,  p.  170.  an  arrangement 

between  the 
parties,  decided  upon  the  question  of  the  sitting  member's  disqualification  separately,  in  the  fint 
mstance,  without  going  into  evidence  of  the  notice  to  the  electors. 

Il2 
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1845.  parties ;  as  in  the  event  of  the  decision  of  the  Committee 
Where  the  pe-  ^^  *^^*  point  being  against  the  sitting  member,  the  peti- 
tition  alleged      tioner  would  become  entitled  to  the  seat,  and  it  would  be 

that  the  nttmg  ' 

member  was  unnecessary  to  proceed  with  any  other  of  the  charges 

and^also coa-  Contained  in  the  petition;   he  therefore  applied   to  the 

S'brib^^Tnd  Committee,  that  if  he  now  confined  his  opening  statement 

to^tin^  against  to  the  question  of  the  disqualification  of  the  sitting  member^ 

the  sitting  mem* 

her,  and  allega-  he  might  not  be  precluded  by  their  first  resolution  from 
a^scrutiny  ^and  entering  hereafter  into  the  other  allegations  of  the  petition. 

the  counsel  for  Mr.  Talbot,  on  the  part  of  the  sitting  member,  stated 
the  peUUoner,  »  r  o  » 

b]r  arrangement  that  the  arrangement  had  been  come  to  for  the  mutual 
side,  but  with-    Convenience  of  both  parties*  and  referred  to  the  Wakefield 

on\h?  partT*  ^^^  (^)'  ^^^'*®  ^^^  P°'"*  ^^  *®  disqualification  of  the 
the  Committee,  sitting   member  was  discussed  and  decided  separately, 

confined  their      i^,,  .  ..., 

opening  state-  before  the  Other  questions  ansmg  m  the  case. 

dence"b  the  '  ^^^  Committee,  after  deliberation,  resolved,  "  That  the 

S?  *SesSm  o^  Committee  cannot  depart  from  the  terms  of  the  first  reso- 

disqualification ;  lution,  and  that  counsel  must  cxercisc  their  own  discre* 

in  case  of  the  '  tion  as  to  the  mode  of  opening  the  case.'* 

Co^i^rttw  bit  Mr.  Serjt.  Wrangham  then  proceeded  to  open  the  case 

ing  that  the  sit-  for  the  petitioner  relative  to  the  alleged  disqualification 

ting  member  ,    ,  , 

was  not  disqua-  of  the  sitting  member,  and  the  notice  of  that  disqualifica- 
tioner  wouSd**be  ^^^n  given  to  the  electors. 

c^Twdth^E^'  Evidence  was  afterwards  produced  on  the  part  of  the 
charges  of  petitioner  to  prove  the  alleged  disqualification,  but  no 
treating.  evidence  was  given  respecting  the  notice  to  the  electors. 

March  i5tA.  ^t  the  Conclusion  of  the  evidence  for  the  petitioner,  his 
counsel  having  proposed  to  proceed  to  sum  it  up,  the 
room  was  cleared,  and  the  Committee  came  to  the  follow- 
ing resolution : 

^*  That  before  the  counsel  proceed  to  sum  up  on  the 
part  of  the  petitioner,  the  whole  of  the  evidence  for  the 
petitioner  must  be  concluded." 

In  answer  to  an  inquiry  by  Mr.  Serjt.  Wrangham^  the 
(2)  See  Bar.  &  Aua.  276. 
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Chairman  staled  that  the  wish  of  the  Committee  was,  that        1845. 
the  evidence  as  to  the  notices  should  now  be  given. 

The  counsel  on  both  sides  then  represented  to  the 
Committee,  that  on  the  faith  of  the  arrangement  that  had 
been  come  to,  no  witnesses  had  been  brought  up  on  any 
part  of  the  case  except  that  relating  to  the  disquali- 
fication of  the  sitting  member;  that  the  pertinency  of 
evidence  respecting  the  notices  depended  upon  the  man- 
ner in  which  the  question  of  the  disqualification  might  be 
decided,  and  this  course  was  therefore  adopted  with  a  view 
to  save  a  consumption  of  time  and  expense  to  the  parties 
that  might  prove  to  be  unnecessary ;  that  arrangements  of 
this  kind  for  the  mutual  convenience  of  both  parties  were 
continually  come  to  on  the  trial  of  election  petitions,  and 
were  seldom,  if  ever,  interfered  with  by  Committees. 

The  Committee,  after  deliberation,  came  to  the  follow- 
ing resolution :  *'  That  as  there  appears  to  be  a  misappre- 
hension on  the  part  of  counsel  as  to  the  course  to  be  pur- 
sued with  respect  to  that  part  of  the  case  which  relates  to 
the  notices  to  the  electors,  the  Committee  will  allow  the 
evidence  on  that  part  of  the  petition  to  be  postponed  until 
the  question  as  to  the  disqualification  of  the  sitting  mem- 
ber has  been  concluded  by  counsel ;  but  that  this  decision 
has  no  reference  to  any  other  allegations  of  the  petition.*' 

Mr.  Serjt.  Wrangham  asked  whether,  if  the  counsel 
for  the  petitioner  now  proceeded  to  sum  up  the  evidence 
for  the  petitioner,  they  would  be  precluded  by  this  reso- 
lution from  going  into  the  charges  of  bribery  and  treating. 

The  Chairman  said  that  the  resolution  had  no  reference 
to  any  of  the  other  allegations  of  the  petition,  but  left  the 
case  upon  those  allegations  exactly  as  it  stood  before. 

Mr.  Serjt.  Kinglake  then  proceeded  to  sum  up  the 
evidence  for  the  petitioner. 

After  the  decision  of  the  Committee  on  the  question  of 
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1 845.       disqualification,  the  petitioner  declined  to  proceed  upon  the 
other  allegations  of  the  petition  (1). 

March  Uth. 

The  poll-books  The  poll-books  were  produced  by  a  clerk  in  the  Crown 
fhTlffi^  I?""  Office  (2).  The  witness,  on  being  asked  to  put  them  in, 
Crowi^*nd«r**^  hesitated  about  doing  so;  stating,  that  the  Clerk  of  the 
the  6  Vict  c.  Crown,  in  whose  custody  they  were  deposited,  pursuant 
18.  ^  96.  and     ^^  ^j^^  statute  6  Vict.  c.  18,  being  an  officer  of  the  House, 

they  were  supposed  to  be  in  the  possession  of  the  House, 

and  therefore  attendance  would  be  given  with  them  as 

often  as  the  Committee  might  require. 

The  Committee  were  of  opinion  that  the  poll-books 

should  be  put  in. 

They  were  accordingly  delivered  by  the  witness  to  the 

Mareh  I4th,    Committee  clerk,  and  put  in. 
Uih.nth,]^, 

and  19(A. 

TheritiiDg  The  material  facts  that  appeared  in  evidence  before 

SHwD^^T"^    the  Committee,  relative  to  the  alleged  disqualification  of 

several  ships  en-  the  sitting  member,  were  as  follows: 

CSfiediD  the  ser* 

vice  of  the  Ad-       The  sitting  member,  who  carried  op  a  very  extensive 

coDUtwts'eiitep-   business  as  ship-owner,  had  for  many  years  been  engaged 

ed  into  by  char  <       /,x  ir..        .   ^on 
ler-party  inder        W  ^^de  past,  489. 

seal  between  the  (2;  By  the  6  Vict.  c.  18,  ss.  93, 95.  the  poll-books  are  to  be  delivered  by  th6 
Lords  of  the  Returning  Officer  to  the  Clerk  of  the  Crown,  who  is  to  keep  and  preserve  the 
'^^"u'*u^  *°^  wme;  and  by  s.  96,  it  is  enacted,  "  That  the  said  Clerk  of  the  Crown  shall, 
on  behalf  of  ^P^°  receiving  a  warrant  signed  by  the  Chairman  of  any  Committee  of  the 
the  sitting  mem-  House  of  Commons  appointed  for  the  trial  of  controverted  elections,  produce,  by 
ber,  a  few  days  himself  or  his  agent,  before  such  Committee,  the  said  several  books  so  deposited 
pievious  to  ^^)j  ]j{„  2s  aforesaid,  and  such  production  shall  be  sufficient  primd  facie  pioof 

executed  with     ^^  ^^  authenticity  of  the  said  poll-books." 
the  concurrence 

of  the  Lords  of  the  Admiralty,  sn  assignment  of  the  contracts  to  his  two  nephews,  and  was  released 
from  the  contracts  by  the  Lordsof  the  Admiralty,  and  gave  notice  to  the  ship-broker  to  pay  over 
the  future  proceeds  of  the  contrscts  to  his  nephews,  and  agreed  with  his  nephews  to  sell  the  ships 
to  them ;  the  Committee  decided  that  the  sitting  member  was  not  disqualified  as  a  government 
contractor  within  the  statute  22  Geo.  3,  c.  45,  uthough  the  bills  of  sale  by  which  the  ships  were 
transferred  to  the  nephews,  bearing  date  previous  to  the  election,  were  not  registered  at  the 
custom-house  till  after  the  election,  and  notwithstanding  other  circumstances  that  appeared  in 
evidence,  upon  which  it  was  contended,  on  the  part  of  the  petitioner,  that  the  assignment  of  the 
•hips  and  contracts  was  not  absolute  or  complete  at  the  time  of  the  election. 
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in  supplying,  by  contract  with  the  Board  of  Admiraltyi  1845. 
vessels  for  the  public  service  in  the  conveyance  of  stores, 
troops,  and  convicts.  At  the  beginning  of  the  month  of 
December,  1844,  and  shortly  before  the  election,  there 
were  eight  vessels,  of  six  of  which  the  sitting  member  was 
sole  owner,  and  of  the  other  two,  part  owner,  which  were 
engftg^y  And  in  actual  service,  under  contracts  of  this 
kind.  The  aggregate  tonnage  of  these  vessels  was,  as 
entered  on  the  register,  5126  tons;  and  their  value, 
without  taking  into  consideration  the  manner  in  which 
they  were  employed,  was  stated,  at  the  lowest  estimate, 
to  be  about  8/.  a  ton.  The  contracts  for  letting  th^  ves- 
sels were  entered  into  with  the  Board  of  Admiralty  by 
Messrs.  Lachlan  and  M'Leod,  ship-brokers,  who  were 
employed  in  that  capacity  by  the  sitting  member.  The 
contracts  were  by  charter-party,  under  seal,  between  two 
of  the  Lords  Commissioners  of  the  Admiralty  of  the  one 
part,  and  the  ship-brokers  of  the  other  part,  by  whom 
they  were  expressed  to  be  made  "  on  behalf  of  the  owners" 
of  the  vessels.  The  ships  in  the  transport  service  were 
generally  hired  for  four  or  three  months  certain,  and  for 
such  further  time  as  might  be  mutually  agreed  upon,  and 
to  sail,  not  to  any  specified  place,  but  to  any  place  to 
which  the  Admiralty  might  wish  to  send  them.  The  pay- 
ments on  account  of  these  contracts  were  made  by  instal- 
ments, a  certain  part  being  paid  in  advance  at  the  com- 
mencement of  the  hiring,  and  the  rest  at  subsequent 
periods,  according  to  the  conditions  of  the  charter-party. 
The  payments  were  made  to  the  ship-brokers,  as  was 
generally  done,  except  where  notice  was  given  to  the  Ad- 
miralty, by  the  owner  of  the  vessel,  not  to  make  the  pay- 
ments to  the  brokers.  Some  of  the  last  payments  on  the 
contracts  for  these  eight  vessels  were  made  to  Messrs. 
Lachlan  and  M'Leod,  in  the  course  of  the  months  of 
November  and  December,   1844,  and  January  and  Fe- 
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1845.  bruary,  1845.  On  the  16th  December,  1844,  there  was 
due  to  the  sitting  member,  as  well  on  these  running  con- 
tracts, as  on  contracts  for  other  vessels  which  had  per- 
formed their  service  and  been  discharged,  but  in  respect 
of  which  the  accounts  had  not  been  finally  made  up,  a 
balance  which,  according  to  an  estimate  produced  by  the 
chief  clerk  of  the  victualling  and  transport  service  office 
in  the  Admiralty,  amounted  to  about  50,714/.  Several 
payments  on  account  of  this  balance  were,  between  that 
time  and  the  meeting  of  the  Committee,  made  to  Messrs. 
Lachlan  and  M'Leod. 

It  appeared  that  by  the  terms  of  the  charter-parties,  the 
owners  of  the  vessels  were  responsible  to  government  for 
any  waste  or  misappropriation,  on  the  part  of  the  master, 
of  the  public  stores  and  provisions  put  on  board  the 
transport  and  convict  ships  for  the  use  of  the  troops  and 
convicts  (1),  and  consequently  that  the  final  balance  that 
would  become  payable  to  the  contractor  could  not  be 
ascertained  till  the  completion  of  the  voyage,  and  after  the 
master's  accounts  had  been  examined  at  the  Admiralty ; 
a  certain  proportion  of  the  freight  being  kept  back  by  the 
Admiralty,  till  the  accounts  were  finally  settled.  The 
balance  of  50,714/.,  estimated  to  be  due  to  the  sitting 

(1)  The  following  is  the  clause  in  the  charter-party  here  referred  to :  "That 
all  due  care  shall  be  taken  by  the  master  and  crew  of  the  said  ship  of  the  pro- 
visions and  stores  that  shall  be  put  on  board  thereof  on  behalf  of  Her  Majesty ; 
that  there  shall  be  no  waste,  embezzlement  or  misappropriation  of  any  part 
thereof »  that  the  public  stores  and  provisions  shall  be  stowed  away  and  kept 
separate  and  apart  from  those  intended  for  the  use  of  the  ship's  company,  and 
that  there  shall  not  under  any  pretence  whatsoever  be  supplied  to  the  ship's 
company  any  of  the  provisions  or  stores  belonging  to  the  public,  or,  on  the  con* 
trary,  any  of  the  ship's  provisions  and  stores  served  out  to  the  convicts  or  other 
persons  embarked  by  order  of  the  said  Commissioners  or  their  agents  ;  and  it 
is  distinctly  understood  and  agreed  that  the  said  second-named  parties  and  the 
owners  shall  be  responsible  to  the  Crown  for  the  amount  of  any  loss  to  be 
sustained  by  any  embezzlement,  misappropriation  or  waste  of  any  part  of  the 
public  stores  or  provisions,  which  shall  have  been  committed  by  the  master  or 
by  any  of  the  officers  or  crew  of  the  said  ship ;  loss  arising  from  the  dangers 
of  the  seas  only  excepted." 


BARTMOUTH. 

member  on  his  engagements  with  the  Admiralty,  might  1845. 
therefore  be  subject  to  reduction  in  respect  of  this  liability ; 
but  it  was  stated  by  a  clerk  in  the  contract  office  in  the 
Admiralty,  that,  taking  one  transaction  with  another,  it 
would  not  average  nearly  so  much  as  five  per  cent*  on  the 
whole  amount.  In  settling  these  accounts,  a  tenth  on  the 
provisions  issued  is  allowed  by  government  to  the  mas- 
ter, or,  as  the  ultimately  responsible  party,  the  owner  of 
the  vessel :  the  balance  therefore  may  in  some  cases  be 
considerably  in  his  favour. 

In  the  first  week  of  December,  an  address  to  the  elec- 
tors of  Dartmouth  was  issued  by  the  sitting  member, 
declaring  himself  a  candidate.  The  steps  which  were 
thereupon  taken  by  him  in  order  to  rid  himself  of  the 
disqualification  arising  from  the  contracts  with  the  Ad- 
miralty, consisted,  1.  in  an  assignment  of  the  contracts 
themselves,  and,  2.  of  the  ships  engaged  in  the  contracts. 

1.  With  a  view  to  effect  an  assignment  of  the  contracts, 
the  sitting  member's  solicitor,  Mr.  Saxton,  in  consequence 
of  instructions  given  him  by  the  sitting  member,  on  the 
9th  December,  addressed  a  letter  to  the  Lords  Commis- 
sioners of  the  Admiralty,  requesting  their  permission  for 
the  sitting  member  to  transfer  to  his  nephews,  Mr.  Joseph 
Somes,  jun.,  and  Mr.  Frederick  Somes,  all  his  interest  in 
the  various  contracts  entered  into  by  him  with  the  govern- 
ment for  the  hire  of  transports  and  other  vessels,  in  order 
that  he  might  become  a  candidate  for  a  seat  in  parliament. 
In  answer  to  this  application,  Mr.  Saxton  received  from 
Mr.  Sidney  Herbert,  Secretary  of  the  Admiralty,  a  letter 
dated  the  12th  December,  acquainting  him  that  the 
Lords  Commissioners  of  the  Admiralty  had  no  objection 
to  the  proposed  transfer,  provided  that  proper  security 
were  given  by  the  sitting  member  for  the  due  performance 
of  the  several  engagements  he  might  be  concerned  in ; 
and  that  the  solicitor  to  the  Admiralty  had  been  directed  to 
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1846.  take  the  necessary  steps  for  the  transfer.  Instructions  to 
that  effect  were  on  the  same  day  addressed  by  Mr.  Sidney 
Herbert  to  Mr.  Robson,  the  solicitor  to  the  Admiralty. 
Mr.  Saxton  having  represented  to  Mr.  Robson  that  the 
condition  requiring  the  sitting  member  to  give  security 
for  the  due  discharge  of  the  contracts,  might,  it  was 
thought,  place  the  sitting  member  just  in  the  same  posi- 
tion as  before,  with  reference  to  his  capacity  to  sit  in 
parliament,  Mr.  Robson  reported  to  the  Board  of  Ad- 
miralty, that  it  was  not  understood  by  Messrs.  Joseph 
Somes,  jun.,  and  Frederick  Somes,  that  they  were  to  give 
any  other  security  than  their  covenant  in  the  deed  of 
assignment  for  the  performance  of  the  contracts,  which 
was  all  that  had  in  similar  instances  been  required ;  and 
that  inquiries  as  to  the  responsibility  of  the  nephews 
had  been  made  at  certain  bankers  to  whom  reference 
had  been  given,  the  answers  to  which  were  satisfactory. 
Mr.  Robson  was  in  consequence  acquainted  by  Sir  J. 
Barrow,  second  Secretary  of  the  Admiralty,  that  after 
this  explanation  the  Lords  Commissioners  of  the  Ad- 
miralty did  not  consider  it  necessary  that  Messrs.  J.  and 
F.  Somes  should  be  called  upon  to  find  sureties  for  the 
fulfilment  of  the  engagements  transferred  to  them.  A 
draft  of  the  transfer  and  release  was  then  prepared  by 
Mr.  Saxton  and  sent  to  Mr.  Robson,  and  submitted  by 
him  to  Mr.  Shepherd,  the  counsel  to  the  Admiralty,  by 
whom  it  was  approved.  The  deed  was  dated  the  17th 
December,  and  was  made  between  Vice-Admiral  Sir 
William  Hall  Gage  and  Captain  the  Hon.  William 
Gordon  (two  of  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral),  of  the  first  part,  the  sitting 
member  of  the  second  part,  and  Joseph  Somes,  jun.,  and 
Frederick  Somes  of  the  third  part.  It  contained — 1.  an 
assignment  by  the  sitting  member,  with  the  concurrence 
of  the  Commissioners,  to  J.  and  F.  Somes,  of  all  his  interest 
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in  certain  contracts  or  supposed  contracts  for  ships,  which  1845. 
were  either  executed  or  to  run^  and  mentioned  in  a  sche- 
dule to  the  deed.  S,  covenants  by  J.  and  F.  Somes  with 
the  parties  of  the  first  and  second  parts,  to  perform  and 
discharge  the  obligations  and  Uabilities  of  the  contracts ; 
and,  3.  a  release  of  the  sitting  memberi  by  the  Lords 
Commissioners  of  the  Admiralty,  from  all  such  obligations 
and  liabilities.  The  deed  was  executed  on  the  17th 
December  by  the  sitting  member  and  Frederick  Somes ; 
it  was  sent  down  to  Dartmouth  the  same  day,  in  order  to 
be  executed  by  Joseph  Somes,  jun.,  by  whom  it  was  there 
executed,  the  attesting  witness  could  not  remember  on 
what  exact  day,  but  certainly  before  the  election.  It  was 
executed  on  the  20th  December  by  Sir  William  Gage 
and  Captain  Gordon. 

S.  With  regard  to  the  assignment  of  the  ships  engaged 
in  the  contracts,  it  appeared  that  by  bills  of  sale,  dated  the 
17th  December,  1844,  the  property  in  the  eight  vessels 
under  contract  to  the  Admiralty  was  transferred  by  the  sit- 
ting member  to  his  nephews,  Joseph  Somes,  jun.,  and  Fre- 
derick Somes.  The  transfers  of  most  of  the  vessels  were 
to  both  the  nephews ;  one  ship  was  transferred  to  Joseph 
Somes,  jun.,  alone,  and  one  to  Frederick  Somes  alone; 
of  another,  *'  La  Belle  Alliance,'*  Joseph  Somes,  jun.,  was 
part  owner,  and  the  sitting  member's  share  in  this  vessel 
was  transferred  to  his  nephew  Joseph  Somes  alone. 
The  bills  of  sale  by  which  these  vessels  were  transferred 
were  produced  at  the  custom  house,  and  entered  in  the 
book  of  registry,  some  of  them  on  the  SSth  December, 
and  the  others  on  the  7th,  15th  and  16th  January.  The 
certificates  of  registry  were  not  produced  at  the  time  of 
the  entry,  being  with  the  vessels,  which  were  then  at  sea, 
and  therefore  the  indorsement  on  the  certificate  of  i^gis- 
try,  required  by  the  statute  3  &  4  Will.  4,  c.  55,  s.  34, 
could  not  be  made  until  the  return  of  the  vessels  to  the 
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1845.  port  of  London.  It  was  stated  by  the  registering  clerk  at 
the  custom  house,  that  the  entry  in  the  book  of  registry 
was  frequently  not  made  till  a  considerable  time  after  the 
date  of  the  bill  of  sale,  when  the  purchaser  had  confidence 
in  the  vendor ;  and  that  it  was  very  common  to  sell  vessels 
while  at  sea,  in  which  case  it  necessarily  happened  that 
the  indorsement  on  the  certificate  of  registry  was  not 
made  till  long  after  the  transfer.  The  bills  of  sale  were 
not  produced  before  the  Committee,  nor  was  any  evidence 
given  of  the  time  when  they  were  executed.  Two  of 
them,  the  first  that  were  registered,  were  produced  at  the 
custom  house  and  registered  on  the  28th  December. 
They  were  not  delivered  to  Messrs.  J.  and  F.  Somes  by 
the  ship-brokers,  Messrs.  Lachlan  and  M'Leod,  who  were 
employed  to  make  them  out,  till  some  time  in  February. 
Messrs.  Lachlan  and  M'Leod  acted  as  ship-brokers  for 
Messrs.  J.  and  F.  Somes  as  well  as  for  the  sitting  member. 
After  the  execution  of  the  deed  of  assignment  and  re- 
lease, a  written  notice,  dated  the  2l8t  December,  1844, 
was  given  by  Mr.  Saxton  to  Messrs.  Lachlan  and  M'Leod, 
of  the  transfer  of  the  contracts  to  Messrs.  J.  and  F.  Somes, 
on  whose  account  they  were  thereby  instructed  to  hold  and 
receive  all  monies  which  might  thereafter  become  payable 
to  them  as  the  brokers  or  agents  therein ;  and  notice  of  the 
transaction  was  also  sent  by  the  brokers  to  the  captains  of 
the  several  vessels.  The  payments  which  were  subse- 
quently made  by  the  Admiralty  to  the  brokers  on  account  of 
the  contracts  were  carried  by  them  to  the  account  of  Messrs* 
J.  and  F.  Somes,  and  the  Admiralty  bills  by  which  they 
were  made  (the  first  of  which  bore  date  the  18th  Decem- 
ber,) were  indorsed  by  the  brokers  to  Messrs.  J.  and  F. 
Somes,  or  to  their  bankers  on  their  account.  On  the  1st 
January,  a  joint  account  of  Messrs.  Joseph  Somes,  jun. 
and  Frederick  Somes,  as  partners  in  the  ships  and  con- 
tracts, was  opened  at  their  bankers,  and  books  of  account 
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relating  to  such  partnership  were  commenced  by  an  ac-  1845. 
countant  employed  on  their  behalf  and  with  their  know- 
ledge,  by  instructions  from  the  sitting  member.  It  appeared 
that  the  ship  '<  La  Belle  Alliance  "  was,  on  the  S8th  No- 
vember, 1844,  chartered  to  the  Admiralty  by  the  sitting 
member,  to  carry  convicts  to  Gibraltar,  and  that  upon 
landing  them  there  the  contract  would  be  performed  and 
the  ship  discharged;  and  that  on  the  @3rd  January,  1845, 
a  tender  was  made  to  the  Admiralty  by  the  brokers 
Messrs.  Lachlan  and  M'Leod,  on  behalf  of  Messrs. 
Joseph  Somes,  jun.,  and  Frederick  Somes,  '*  the  owners," 
for  freighting  the  vessel  back  from  Gibraltar  with  govern- 
ment stores.  It  was  stated  by  Mr.  Lachlan,  in  his  evidence 
before  the  Committee,  that  it  was  not  unusual  for  persons 
in  partnership,  when  only  one  of  them  was  owner  of  a 
vessel,  to  make  a  joint  tender  of  the  vessel. 

The  portion  of  the  evidence  that  related  to  the  consi- 
deration given  for  the  transfer  of  the  contracts  was  to  the 
following  effect : — Previously  to  the  election,  the  sitting 
member  had  a  communication  with  his  nephews,  when  it 
was  arranged  that  they  should  take  a  transfer  of  the  con- 
tracts, paying  to  him  for  the  debts  due  thereon  (which  were 
then  stated  by  him  roundly  to  be  about  50,000/.),  a  sum  to 
be  thereafter  ascertained  by  the  brokers,  Messrs.  Lachlan 
and  M'Leod,  who  were  at  that  time  made  acquainted  with 
the  general  nature  of  the  arrangement.  But  it  was  not  till 
near  the  close  of  February,  1845,  that  Messrs.  Lachlan  and 
M'Leod  received  from  the  sitting  member  positive  instruc- 
tions to  prepare  an  estimate  of  the  money  due  to  him  on 
the  contracts  up  to  the  16th  December,  1844.  By  an  esti- 
mate accordingly  made  by  them  on  the  ^th  February,  the 
amount  of  those  debts  was  estimated  at  49,000/.  On  the 
same  day  the  following  payments  in  respect  of  this  sum  were 
made  to  the  sitting  member  by  his  nephews  :  viz.  10,000/* 
in  cash  (which  was  raised  by  one  of  the  nephews  selling 
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1845.  out  consols  to  that  amount);  20|000/.  by  a  bill  at  six 
months;  and  15,600/.  by  a  bill  at  twelve  months;  the 
latter  bill  to  carry  interest  at  4/.  per  cent.  The  difference 
between  the  estimated  amount  and  that  actually  paid  was 
allowed  by  the  sitting  member  as  a  boon  in  favour  of  his 
nephews.  In  making  the  estimate,  the  brokers  included 
what  waa  due  to  the  sitting  member  both  on  the  contracts 
performed  and  those  still  running*  on  the  following  prin- 
ciple :  that  where  the  voyage  was  not-completed,  they  cal-. 
culated  the  freight  per  ton  per  month  up  to  the  16th  De- 
cember; and  where  the  voyage  was  completed  and  the  ship 
discharged,  they  took  the  balance  of  the  freiglit  then  re«- 
mainiiig  diie;  including  in  that  estimate  a  sum  of  10002.  to 
cover  the  ^*  victualling  balances  "  that  might  be  due  to  the 
owner  of  the  ships  on  the  tenths  allowed  on  the  issue  of 
provisions  (I),  but  without  making  any  allowance  for  de- 
ductions from  the  freight  that  might,  on  the  final  settlement 
of  the  accounts  on  each  contract,  be  made  by  the  Admi- 
ralty by  way  of  mulct.  The  estimate  did  not  include  any 
money  that  might  become  due  in  respect  of  the  contracts 
subsequently  to  the  16th  December.  There  was  an  acci- 
dental omission  in  the  estimate  of  a  sum  of  about  9UQQL 
received  from  the  Admiralty  on  the  30th  December,  and 
carried  to  the  account  of  Messrs.  J.  and  F.  Somes,  but 
which  had  become  due  on  the  16th  December* 

The  price  to  be  paid  for  the  ships  was  not  settled  by 
the  original  arrangement  between  the  sitting  member  and 
his  nephews  previous  to  the  election.  The  sum  subse- 
quently  ascertained  as  the  price  of  the  ships  was  not  paid 
at  the  time  when  the  Committee  met,  nor  was  any  time 
fixed  for  its  payment;  till  it  was  paid,  it  was  agreed  that 
interest  on  the  amount  should  be  paid  to  the  sitting  mem- 
ber by  his  nephews.  The  outfits  of  the  vessels  were 
supplied  by  the  sitting  member,  and  Messrs.  J.  and  F. 

(I)  FW«ffnl«,  462. 
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Sotnes  were  debited  with  the  amount  in  account  with  the        1845. 
sitting  member. 

A  considerable  part  of  the  evidence  in  this  case,  and 
the  discussion  arising  in  the  form  of  comments  upon  the 
evidence,  related  to  circumstances  that  might  afford 
ground  for  suggesting  a  doubt,  whether  the  arrangement 
between  the  parties  at  the  time  of  the  election  amounted 
to  a  bon&  fide  and  absolute  assignment  of  the  ships  and 
contracts,  or  whether  it  were  not  subject  to  a  private  un- 
derstanding that  it  should  fall  to  the  ground  in  case  the 
sitting  member  should  not  succeed  in  gaining  the  election. 
In  this  point  of  view,  the  attention  of  the  Committee  was 
directed,  amongst  other  matters,  to  particulars  of  the 
character  and  position  in  life  of  the  assignees,  Messrs. 
Joseph  Somes,  jun.,  and  Frederick  Somes,  and  their 
connexion  with  the  sitting  member ;  as  showing,  on  the 
one  hand,  how  far  they  were  dependent  upon  him,  or 
might  be  supposed  to  be  under  his  control ;  and,  on  the 
other  hand,  as  serving  to  account  for  circumstances  at- 
tending the  transaction  that  would  hardly  have  occurred 
if  the  transfer  had  been  made  to  persons  wholly  uncon- 
nected with  the  sitting  member. — The  father  of  Messrs. 
Joseph  Somes,  jun.,  and  Frederick  Somes  had  been  in 
partnership  with  his  brother,  the  sitting  member,  and  died 
before  his  sons  came  of  age.  During  their  minority  they 
were  under  the  guardianship  of  the  sitting  member,  and 
they  had  since  been  accustomed  to  leave  their  affairs  almost 
entirely  to  his  management,  and  to  rely  on  his  judicious  and 
generous  care  of  their  interests.  They  were  young  men 
under  twenty-five  years  of  age ;  neither  of  them  had  much 
experience  in  business ;  one  of  them  had  been  a  great 
deal  at  sea  as  an  officer  in  one  of  his  uncle's  ships. 
They  had  independent  fortunes  left  them  by  their  father. 
They  had  owned  some  shipping  property  before  the  pre- 
sent transaction,  and  the  business  relating  to  it  was  carried 
on  at  their  uncle's  office.    After  the  assignment  in  Decem- 
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1845.  ber,  1844,  the  business  relating  to  the  ships  included  in 
that  transfer  continued  to  be  carried  on  at  the  same 
place.  The  nephews  were  not  in  partnership  with  the 
sitting  member  in  any  business.  Another  relative  of  the 
sitting  member  who  was  examined  as  a  witness  before  the 
Committee,  stated  that  the  business  relating  to  some  ships 
of  which  he  was  the  owner  was  carried  on  at  the  sitting 
member's  ofEce.  Mr.  Joseph  Somes,  jun.,  and  Mr.  Fre- 
derick Somes  were  both  of  them  examined  as  witnesses 
before  the  Committee,  and  denied  that  there  was  '^  ex- 
pressed or  implied,  in  any  shape  or  way,  any  understand- 
ing that  in  the  event  of  the  sitting  member's  object  at  the 
election  not  being  gained  by  his  return,  the  bargain  was 
to  have  no  effect." 
Argumen^  for  Mr.  Serjt.  Wrangham  and  Mr.  Serjt.  Kinglake,  for  the 
petitioner  (1),  contended  that  under  the  circumstances 
thus  appearing  in  evidence,  the  sitting  member  was 
disqualified  by  the  provisions  of  the  statute  2S  Geo. 
3,  c.  45(2),  from  being  elected  member  of  parliament. 

(1)  In  ordef  to  present  the  discussion  on  this  case  in  a  connected  view,  the 
reporters  have  taken  the  liberty  of  arranging  in  the  form  of  one  speech  on  each 
side  the  arguments  contained  in  the  addresses  of  Mr.  Serjt.  Wrangham,  in 
opening  the  case  for  the  petitioner ;  of  Mr.  Serjt.  Kinglake,  in  samming  up  the 
evidence  on  the  part  of  the  petitioner;  of  Mr.  Cockbum,  in  opening  the  case  for 
the  sitting  member ;  of  Mr.  Talbot,  in  summing  up  the  evidence  on  the  same 
side  ;  and  of  Mr.  Serjt.  Wrangham,  in  replying  on  the  whole  case. 

(2)  "  An  Act  for  restraining  any  person  concerned  in  any  Contract,  Commis- 
non,  or  Agreement  made  for  the  Public  Service,  from  being  elected,  or  sitting 
and  voUng  as  a  Member  of  the  House  of  Commons:"  by  which,  **  for  further 
securing  the  freedom  and  independence  of  Parliament,"  it  is  enacted,  sect.  1, 
"  7'hat  from  and  after  the  end  of  this  present  parliament,  any  person  who  shall, 
directly  or  indirectly,  himself,  or  by  any  other  person  whatsoever  in  trust  for 
him,  or  for  his  use  or  benefit,  or  on  his  account  undertake,  execute,  hold  or 
enjoy,  in  the  whole  or  in  part,  any  contract,  agreement  or  commission  made  or 
entered  into  with,  under  or  from  the  commissioners  of  His  Majesty's  treasury, 
or  of  the  navy  or  victualling  office,  or  with  the  master-general  or  board  of 
ordnance,  or  with  any  one  or  more  of  such  commissioners,  or  with  any  other 
person  or  persons  whatsoever,  for  or  on  account  of  the  public  service ;  or  shall 
knowingly  and  willingly  furnish  or  provide,  in  pursuance  of  any  such  agreement, 
contract  or  commission  which  he  or  they  shall  have  made  or  entered  into  as 
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1.  The  ntting  nember,  at  the  time  of  the  election^  was       1845. 
the  owner  of  the  ships  engaged  in  the  contracts.  — — — 

The  transfer  of  the  property  in  the  ships  was  not  com- 
plete and  effectual  till  the  entry  of  the  particulars  of  the 
bills  of  sale  in  the  book  of  registry,  pursuant  to  the  S4th 
section  of  the  Act  for  the  registering  of  British  Vessels, 
3  &  4  Will.  4|  c.  65,  by  which  k  is  enacted^  <'  That  no 
bill  of  sale  or  other  instrument  in  writing  shall  be  valid 
and  effectual  to  pass  the  property  in  any  ship  or  vessel,  or 
in  any  share  thereof,  or  for  any  other  purpose,  until  such 
bill  of  sale  or  other  instrument  in  writing  shall  have  been 
produced  to  the  collector  or  controller  of  the  port  at  which 
such  ship  or  vessel  is  already  registered,  or  to  the  col- 
lector and  controller  of  any  other  port  at  which  she  is 
about  to  be  registered  de  novo,  as  the  case  may  be,  nor 
until  such  collector  and  controller  respectively  shall  have 
entered  in  the  book  of  such  last  registry,  in  the  one  case, 
or  in  the  book  of  such  registry  de  novo,  after  all  the  re- 
quisites of  law  for  such  regbtry  de  novo  shall  have  been 
duly  complied  with,  in  the  other  case,  (and  which  they 

af«i«taid,  any  money  to  be  remitted  abrotd,  or  any  waret  or  merchaadin  to  be 
used  or  employed  in  the  service  of  the  public,  shall  be  incapable  of  beibg  elected, 
or  of  sitting  or  voting  ^s  a  member  of  the  House  of  Commons,  during  the  time 
that  he  shall  execute,  hold  or  enjoy  any  such  contract,  agreement  or  eammis- 
aion,  or  any  part  or  share  theieof,  or  any  benefit  or  emolument  arising  (torn 
the  same.** 

Sect  9.  **  That  if  any  person,  hereby  disabled  or  declared  to  be  incapable  to 
sit  or  vote  in  parliament,  shall  nevertheless  be  retoisned  as  a  member  to  serve 
for  any  county,  stewartiy,  city,  borough,  town,  cinque  port  or  place  in  parlia- 
ment, such  election  and  return  are  hereby  enacted  and  declared  to  be  void  ;*' 
and  that  he  shall  be  Eable  to  a  penalty  of  SOOi.  for  each  day  that  he  shall  sit  or 
vote  in  the  House  of  Commons. 

Sect.  10.  "That  in  every  such  contract,  agreement  or  commission  to  be 
made,  entered  into  or  accepted  as  aforesaid,  there  shall  be  inserted  an 
express  condition  that  no  member  of  the  House  of  Commons  be  admitted  to  any 
share  or  part  of  such  contract,  agreement  or  commisnon,  or  to  any  benefit  to 
arise  therefrom ;"  and  then  there  is  a  penalty  of  600/.  upon  any  contractor  who 
in  defiance  of  that  condition  shali  admit  any  member  of  parliament  to  a  share 
in  the  contract. 

VOL,  I.— B.  A.  K  K 
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1845.  are  respectively  required  to  do  upon  the  production  of  the 
bill  of  sale  or  other  instrument  for  that  purpose,)  the  name, 
residence  and  description  of  the  vendor  or  mortgagor,  or 
of  each  vendor  or  mortgagor,  if  more  than  one,  the  num- 
ber of  shares  transferred,  the  name,  residence  and  de- 
scription of  the  purchaser  or  mortgagee,  or  of  each  pur- 
chaser or  mortgagee,  if  more  than  one,  and  the  date  of  the 
bill  of  sale  or  other  instrument,  and  of  the  production  of  it." 
Till  this  form  was  completed,  which  in  the  present  case 
did  not  take  place  till  after  the  election,  no  property  in 
the  ships  passed  to  the  intended  assignees,  either  at 
law  (1),  or  in  equity  (2).  Mr.  Wilkinson,  in  his  Treatise 
on  the  Law  of  Shipping,  p.  149,  says,  "  It  has  been  ob- 
served of  the  Registry  Acts>  that  the  measures  adopted 
by  them  for  effecting  the  object  of  public  policy  are  such, 
that  every  pereon  claiming  title  through  the  medium  of  a 
conveyance  as  the  act  of  parties,  must  show  a  conveyance 
of  the  form  and  character  prescribed  by  these  statutes  (3); 
The  act  of  parliament  destroys  the  contract  when  not 
according  to  the  prescribed  forms  "  (4).  And  again,  p; 
154,  '^Mr.  Justice  Story  says,  it  may  be  stated  as  gene- 
rally true,  that  the  remedial  power  of  Courts  of  equity 
does  not  extend  to  the  supplying  of  any  circumstance  for 
the  want  of  which  the  legislature  has  declared  the  instru- 
ment void."  And  indeed,  as  observed  by  Lord  Kenyon, 
in  Camden  v.  Anderson  (5),  if  an  equitable  interest  in  ships 
could  prevail  in  contradistinction  to  a  legal  interest,  it 
would  repeal  the  wise  provisions  of  the  act^  which  have 
proved  highly  beneficial  to  the  trading  and  commercial 
interests  of  this  country. 

2.  The  sitting  member^  being  the  owner  of  the  ships  at 

(1)  RoUetton  v.  Hibbert,  3  T.  U.  406. 

(2)  Hibbert  v.  RoUnton,  3  B.  C.  C.  671. 

(3)  Citing  RohiniOH  v.  M'Donnell,  5  M.  &  S.  239. 

(4)  Citing  1  Madd.  43.  (6)  6  T.  R.  709. 
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the  time  of  the  election,  continued  therefore  to  be  the        *^^* 
contractor. 

An  assignriient  of  these  contracts  could  not  be  effectual 
unless  accompiEinied  by  an  assignment  of  the  ships.  The 
interest  in  the  contracts  and  the  ownership  of  the  vessels 
werci  from  the  nature  of  the  case,  inseparable.  The  shi^ 
was  the  subject-matter  and  the  meritorious  cause  of  the 
contract  A  contract  of  this  kind  could  not  subsist  with 
one  who  was  not  owner  of  the  ship,  for  it  could  not  be 
performed  by  any  one  but  the  owner  of  the  ship.  Suppose 
a  contract  by  a  party  to  run  certain  locomotive  engines  on 
a  railroad,  it  would  be  difficult  to  conceive  how  he  could 
assign  such  a  contract,  yet  retain  the  ownership  of  the 
engines.  By  the  express  terms  of  the  charter-parties  iii 
the  present  case,  the  contracts  were  entered  into  by  the 
ship-brokers  for  and  on  behalf  of  the  "  owners"  of  the 
vessels. 

The  contracts  for  hiring  these  ships  being,  in  general, 
not  for  a  single  voyage  or  definite  period,  but  unlimited  as 
to  time  or  destination,  the  freight  and  earnings  of  the 
ships  could  not  be  assigned  separately  from  the  ships 
themselves;  Robinson  y.  McDonnell  (I),  Or  if  such  an 
assignment  <to  adopt  the  reasoning  of  Lord  Ellenborough 
in  that  case  (2) ),  could  be  considered  as  an  assignment 
of  the  ships  themselves,  as  a  devise  of  the  rents  and 
profits  is  deemed  to  be  a  devise  of  the  land  itself,  the 
transfer  in  the  present  case  would  be  void  under  the  Re- 
gistry Act,  because  the  deed  does  not  recite  the  certificate 
of  the  ship's  registry. 

If  contracts  of  this  kind  relating  to  ships  could  be 
transferred  without  any  change  in  the  legal  proprietorship 
of  the  ships  themselves,  an  interest  in  a  ship  ostensibly 
British  might  be  acquired  by  a  foreigner,  and  the  policy 

<  1 )  5  M.  &  S.  238.  (2)  Ibid.  235. 
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1845.  of  the  Registry  Acts  be  defeated.  In  Ex  parte  Yattopil) 
Lord  Eldon  remarks  (and  his  observations,  though  relating 
to  a  different  case,  ftpply  with  equal  force  to  the  present), 
''  The  argument,  that,  if  a  stranger  had  made  the  purchase 
of  this  ship  with  the  partners'  money,  and  they  had  per- 
mitted the  bill  of  sale  and  registry  to  be  in  his  name,  yet, 
as  the  partners  advanced  the  money,  they  are  therefore  to 
be  considered  the  owners, — is  directly  inconsistent  with 
the  Act  of  Parliament;  and,  if  it  could  prevail,  instead  of 
securing  the  evidence  which  the  public  were  intended  to 
have,  how  far  the  ship,  through  every  period  of  her  ex- 
istence, was  British  owned  as  well  as  British  built,  it 
would  be  the  easiest  thing  to  cover  the  ownership  of 
neutrals  and  enemies,  without  a  possibility  of  detection, 
by  means  of  the  Act  which  was  intended  to  furnish  de- 
cisive and  incontrovertible  evidence  of  those  facts."  So, 
in  this  case,  if  one  person  is  the  owner  on  the  register,  but 
another,  by  means  of  the  assignment  to  him  of  contracts 
conferring  on  him  an  interest  in  the  earnings  of  the  vessel, 
should,  for  the  time  at  least,  become  in  reality  the  bene- 
ficial owner,  the  objects  of  the  Act  would  be  in  equal 
danger  of  being  defeated. 

8.  By  the  conditions  of  the  charter-parties,  certain 
specified  articles  relating  to  the  outfit  of  the  vessels  were 
furnished  by  the  sitting  member  at  the  commencement 
of  the  voyage.  If  the  sitting  member  at  the  time  of  the 
election  continued  to  be  the  owner  of  the  vessels,  these 
articles  on  board  the  vessels  at  sea  remained  the  property 
of  the  sitting  member ;  or  even  if  the  transfer  of  the  ships 
bad  been  completed  at  the  time  of  the  election,  it  does 
not  appear  that  these  articles  were  considered  to  pass 
together  with  the  ship,  or  to  be  included  in  the  general 
bargain  between  the  parties,  as  the  Messrs.  J.  and  F. 

(!)  15  Ves.  69. 
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I  Somes  are  charged  for  them  separately,  in  account  with        1845. 

i  their  uncle.    It  is  submitted,  therefore,  that  oh  this  ac- 

1  count  the  sitting  member  may  be  considered  to  be  within 
g  that  clause  of  the  statute  92  Geo.  3,  c.  45,  which  disqua- 
^  lifies  any  person  who  **  shall  knowingly  and  willingly  fur- 

2  nish  or  provide,  in  pursuance  of  a  contract,  any  money  to 
be  transmitted  abroad,  or  any  wares  or  merchandize  to  be 

(  used  or  employed  in  the  service  of  the  public." 

4.  The  contracts  being  entered  into  by  instruments 

made  inter  paries,  and  under  seal,  and  executed  not  by 

^  the  sitting  member  himself,  who  is  not  a  party  to  them, 

j  but  by  the  ship-brokers  on  his  behalf,  they  alone  could 

^  sue  or  be  sued  on  any  of  those  deeds ;  an  action  could 

^  not  be  brought  upon  them  by  or  against  the  sitting  mem- 

^  ber  lumself  (1  )•  No  one  therefore  but  either  of  the  parties 

to  the  deed  could  give  or  take  from  the  other  a  release 

.  from  the  liabilities  arising  under  it.    They  alone  could 

confer  on  a  third  person  a  right  to  sue  on  the  contract  by 

authorizing  him  to  sue  in  their  name:  and  this  is  the  only 

method  in  which  an  assignment  of  an  interest  of  this  kind, 

being  a  chose  in  action,  can  be  carried  into  effect.    The 

sitting  member,  therefore,  could  not  himself,  as  in  this 

instrument  of  the  17th  December  he  has  professed  to  do, 

eflectually  assign  the  benefits,  or  give  or  take  a  valid 

release  from  the  obligations,  of  the  contracts :  the  sliip?> 

brokers  are  not  parties  to  it :  that  deed  is  consequently 

ineffectual  for  the  purposes  contemplated  by  it.    In  the 

Maidstone  case{^\  cited  on  the  other  side,  Mr.  Winchester 

was  himself  a  party  to  and  executed  the  contract;    no 

question  of  this  kind  could  arise  as  to  his  capacity  to 

assign  or  be  released  from  the  contract ;  and  a  power  of 

assigning,  with  the  consent  of  the  commissioners,  having 

been  expressly  provided  for  by  the  terms  of  the  contract, 

(1 )  Abbott  OQ  ShippiDg,  6tb  edition,  by  Shee,  211, 213. 
(2)Rog.E!.App. 
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1845.  and  a  liability  as  surety  for  the  assignee  substituted  on 
such  assignment  for  the  liability  as  contractor,  it  seems 
to  have  been  considered  tb&t  a  release  was  not  necessary 
-to  be  given  to  Mr.  Winchester,  his  liability  as  contractor 
being  determined  by  the  very  fact  of  the  assignment. 

6.  The  subject  of  the  assignment  being,  as  has  been 
observed,  a  chose  in  action,  it  was  not  assignable  at  all  at 
law ;  and  though  an  assignment  of  a  chose  in  action  will 
be  enforced  in  equity,  it  is  only  where  there  is  a  valuable 
consideration  passing  between  the  parties.  .  But  in  the 
present  instance,  not  only  was  there  not  any  money  paid, 
nor  any  biadipg  security  to  pay  it,  at  the  time  of  the  elec- 
tion, but  the  sum  that  was  to  be  paid  as  the  consideration 
t>f  the  assignment  was  not  then  ascertained,  nor  even  was 
the  principle  settled  on  which  it  was  to  be  ascertained.  The 
estimate  which  was  subsequently  made  by  Messrs.  Lachlan 
and  M^Leod  on  the  S8th  of  February*  included  only  the 
debts  which  had  become  due  from  the  Admiralty  to  the 
^sitting  member  on  the  16th  December.  But  from  the 
evidence  of  one  of  the  nephews,  Frederick  Somes,  respect* 
ing  the  arrangement  as  it  stood  previous  to  the  election, 
(and  that  is  the  period  to  which  the  Committee  must  look, 
for  no  subsequent  modification  of  the  terms  can  alter  the 
complexion  of  the  bargain  as  it  afiects  the  seat,)  it  does 
not  appear  clearly,  whether  the  price  to  be  paid,  and  which 
was  to  be  ascertained  by  the  brokers,  was  to  include  the 
money  then  due  only,  or  also  that  which  was  afterwards 
to'become  due  on  the  contracts.  If  we  suppose  the  former 
to  have  been  the  principle  on  which  the  price  was  to  be 
estimated,  on  that  supposition,  in  respect  of  a  considerable 
pai-tof  the  subject  of  the  bargain,  consisting  of  the  profits 
thereafter  to  accrue  under  the  contracts,  there  was  no 
consideration  at  all  moving  between  the  parties,  or  even 
contemplated  by  them;  the  agreement  was,  so  far,  nudum 
pactum,  and   was  not  such  as  equity  would  carry   into 


DARTMOUTH. 

effect.  On  the  other  hand,  if  the  sum  to  be  paid  was  to  1845. 
include  also  what  was  to  become  due  on  the  running  con- 
tracts,  the  amount  of  that  sum  remained  uncertain  till  the 
final  settlement  of  accounts  with  the  Admiralty,  and  de- 
pendent upon  the  balance  which  might  ultimately  be  pay- 
able in  respect  of  the  contracts  (1);  and  thus,  till  the 
price  was  settled  by  the  brokers' estimate  at  the  end 
of  February,  the  sitting  member  would  continue  to  be 
interested  in  the  eventual  proceeds  of  the  contracts,  and, 
in  the  words  of  the  statute,  to  ciqoy  a  "  benefit  or  emolu- 
ment arising  from  the  same.*'  If  the  payments  accruing 
due  upon  the  contracts  after  the  election  were  by  this 
circuitous  method  to  find  their  way  into  the  pocket  of  the 
sitting  member,  he  was  not  the  less  within  the  provisions 
of  the  statute,  because  his  nephews  were  nominally  sub- 
stituted for  him  in  the  contracts ;  the  statute  applying 
expressly  to  any  participation,  however  indirect,  in  a  go- 
Yernment  contract,  and  whether  by  the  party  himself,  "  or 
by  any  person  whatsoever  in  trust  for  him,  or  for  his  use 
or  benefit,  or  on  his  account ;"  and  the  party  being  disqua- 
lified not  only  while  '*  he  shall  execute,  hold,  or  enjoy  any 
such  contract,"  but  also  while  he  shall  enjoy  '^  any  benefit 
or  emolument  arising  from  the  same." 

6.  Even  if  there  was  a  legal  assignment  of  the  {contracts 
executed  before  the  election,  that  alone  will  not  be  suf- 
ficient, unless  the  Committee  are  satisfied  that  the  transfer 
apparently  made  was  a  bon^  fide  transfer,  intended  to  be 
absolutely  and  conclusively  binding,  without  reference  to 
the  then  uncertain  issue  of  the  election.  But  the  whole 
of  the  course  pursued  is  consistent  with  the  supposition 
of  there  having  been  a  private  understanding  between  the 
parties,  that  the  whole  transaction  should  fall  to  the 
ground  in  the  event  of  the  election  being  decided  against 
the  sitting  member.  There  was  an  assignment  of  th^  coo- 

(1)  Vide  ante,  p.  462. 
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184^.  IracU,  for  that  was  necetsary  to  the  very  appearance  of  a 
removal  of  the  di8quaIi6catioD,  hot  ererjthing  eke  required 
to  perfect  the  transaction,  and  essential  to  a  Talid,  final  and 
irrevocable  bargain,  still  remained  to  be  done  at  the  time 
of  the  election.  The  price  was  to  be  paid ;  its  amount 
was  to  be  estimated,  and  even  the  principle  on  which  it 
was  to  be  adjusted  was  stiH  to  be  determined ;  the  bills  of 
sale  of  the  ships,  for  aught  that  appears  by  the  evidence, 
were  still  to  be  executed,  for  they  have  not  been  produced 
before  the  Committee,  nor  has  any  proof  been  given  of  the 
time  when  they  were  executed ;  and,  on  the  other  hand, 
there  is  evidence  to  show  that  they  were  not  out  of  the 
possession  or  power  of  the  sitting  member  till  after  the 
election.  The  entry  of  the  bills  of  sale  on  the  register, 
by  which  alone  the  transfer  of  the  ships  became  absolute 
and  irrevocable,  was  deferred  till  after  the  election ;  but 
as  soon  as  the  election  was  decided,  in  some  instances  the 
very  day  after  the  return,  this  form  is  completed.  Then 
the  Committee,  in  weighing  the  probabilities  to  be  con- 
sidered in  forming  a  judgment  of  the  bona  fides  of  this 
transaction,  may  be  called  upon  to  remark  as  well  upon 
the  very  large  amount  of  the  property  parted  with,  as 
upon  the  character  and  position  of  the  persons  to  whom 
the  trarsfer  is  made.  It  is  made,  not  to  a  stranger,  in  open 
market  or  by  public  competition,  but  to  persons  intimately 
connected  with  the  sitting  member,  and  in  habitual  de- 
pendence upon  him  for  counsel  and  guidance  in  the  ma- 
nagement of  their  affairs,  and  who,  according  to  their  own 
expression,  were  accustomed  '^  to  leave  everything  to  their 
uncle.**  The  business  still  continues  to  be  carried  on  at 
the  office  of  the  sitting  member,  by  the  same  clerks,  and 
by  the  intervention  of  the  same  ship-brokers  as  before. 
And  so  little  are  the  transferrees  acquainted  with  the 
nature  and  conditions  of  the  bargain  which  has  been 
made  for  them,  that  the  ship  ''  La  Belle  Alliance,"  which 
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had  been  transferred  to  Joseph  Somes^  jun.»  as  sole  owner,  1 845. 
is  tendered  to  the  Admiralty  by  him  and  Frederick  Somes  "" 
together  as  joint  owners— a  mistake  which  it  is  difficult  to 
imagine  could  have  been  made  by  bona  fide  purchasers. 
Under  these  circumstances,  would  the  Committee  be 
going  too  far  in  conjecturing  that  the  efficient  control  over 
the  disposition  of  this  property*  or  at  least  an  eventual 
interest  in  its  future  destination,  still  remained  with  the 
sitting  member ;  and  that  if  hb  hopes  at  Dartmouth  had 
been  disappointed,  it  might  not  unreasonably  have  been 
expected  to  find  its  way  back  again  into  its  original  chan* 
nel?  Even  though  an  arrangement  to  that  effect  may 
not  have  been  actually  expressed  or  implied  between  the 
parties,  it  seems  to  result  spontaneously  from  their  mutual 
position  and  habitual  relations.  The  same  kind  of  circum- 
stances that  are  considered  as  affording  indications  of  the 
colourable  and  occasional  character  of  conveyances  for 
the  purpose  of  creating  votes,  may  be  referred  to  on  the 
present  question,  and  the  mode  of  reasoning  adopted  in 
such  cases  is  equally  applicable  here,  in  detecting  the  in- 
dicia and  inferring  the  probability  and  effect  of  a  private 
understanding  between  the  parties  in  contravention  and 
defeasance  of  their  ostensible  acts,  so  as  to  constitute,  as, 
in  the  instance  of  the  occasional  qualification,  a  fraud 
upon  the  law  of  parliament,  so  in  the  present  case,  a  fraud 
upon  the  provisions  of  the  statute :  and  in  this  point  of 
view,  the  observations  of  Lord  Thurlow,  in  Elphinsione's 
case,  in  the  House  of  Lords,  1787(1),  may  be  pressed 
upon  the  attention  of  the  Committee.  In  that  case  (which 
related  to  the  title  of  certain  Scottish  freeholders,  objected 
to  as  nominal  and  fictitious,)  after  explaining  that  in 
using  the  word  frauds  (as  it  is  likewise  used  on  the  pre- 
sent occasion,)  he  spoke  of  ''fraud  purely  in  the  legal 
sense;  for  it  happens  that  by  the  laws  of  Scotland  and 

(1)  3  Lad.  App.  370. 
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1845.  this  country,  and  perhaps  of  every  country  in  the  world, 
there  is  a  great  number  of  things  that  are  called  frauds 
in  law,  which  carry  along  with  them  no  degree  of  base- 
ness or  dishonour ;  when,  therefore,  I  say  that  this  is  a 
practice  to  disappoint  the  law  of  the  land,  and  in  that 
way  constitutes  a  fraud  upon  it»  that  is  my  true  meaning ;'' 
his  lordship  proceeds  to  say,  ^'  I  take  it  to  be  extremely 
clear  that  by  the  law  of  Scotland,  the  estate  which  is  pre- 
tended to  be  conveyed  by  these  deeds,  if  it  be  a  real  estate, 
taken  and  enjoyed  by  the  grantee  fairly  and  bon&  fide  for 
jiis  own  use  and  benefit,  does  give  a  vote  for  a  member  to 
serve  in  parliament  (1)."  ^^  It  seems  therefore,  upon  every 
question  of  thai  sort  that  arises  before  the  Court  of  Ses- 
sion, the  single  point  for  them  to  try  is,  not  what  is  the 
extent  of  the  estate,  but  whether  it  is  vested  in  the  grantee 
bon^  fide,  and  it  is  a  true  and  real  estate  for  his  own  use 
and  benefit  only,  and  for  no  other  purpose.  For  if  the  jus 
disponendi  remains  in  any  other  person,  it  is  in  vain  that 
the  parchment  conveys  the  right  to  the  grantee.  For  the 
real  use  of  the  estate  remains  in  another  (2).*'  And  he 
further  observes^  ^'  If  a  person  conveys  the  estate  to 
another,  who,  instead  of  paying  the  purchase  money,  and 
instead  of  paying  the  expense  of  conveying  it,  holds  it  at 
the  expense  of  the  grantor  himself,  and  more  particu- 
larly so,  if  he  holds  it  under  an  honorary  engagement  that 
he  will  never  disturb  the  title  of  the  grantor  (there  are  a 
thousand  ways  in  which  it  might  be  stated),  in  that  case 
the  person  who  holds  it  would  be  thought  of  in  the  most 
reproachable  manner  in  the  world,  if  he  should  offer  to  in- 
terrupt the  title  of  the  grantor.  If  he  holds  it  under  an  ho- 
norary engagement,  the  most  imperfect  in  point  of  actual 
obligation,  in  my  opinion  he  holds  it  fraudulently  (3).'* 
In  another  place  he  adds,  ^'It  must  be  upon  the  ge- 
neral state  of  the  transaction,  that  the  Court  may  collect 

(1)3  Lad.  A  pp.  373.  (2)  Ibid,  379.     -  (3)  Ibid.  380. 
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that  the  estate,  instead  of  being  intended  to  be  used  or  1845. 
disposed  of  by  the  grantee,  was  intended  between  them  to 
be  at  the  use  and  disposition  of  the  grantor.  And  when- 
ever a  case  affords  circumstances  sufficient  fairly  and 
rouodly  to  raise  that  presumption  in  an  unanswerable  de- 
gree, or  to  raise  it  in  a  degree  which  die  party  himself 
cannot  answer ;  in  such  a  case  as  that  the  vote  must  be 
held  void  (IV 

Mr.  Coc^fttim  and  Mr.  Talbot  for  the  sitting  member. —  ArgnmeDt  for 
By  the  express  words  of  the  Act,  the  party  is  disqua-  ber."  "*  "* 
lified,  'Muring  the  time  that  he  shall  execute,  hold  or 
enjoy  any  such  contract,  or  any  part  or  share  thereof,  or 
any  benefit  or  emolument  arising  from  the  same.'*  The 
sitting  member,  by  the  assignment  of  the  contracts  to  his 
nephews  before  the  election,  was  relieved  from  the  con- 
tracts, and  therefore  from  the  consequent  disqualification* 
And  admitting  that  at  the  time  of  the  eleetion  the  transfer 
of  the  ships  was  not  complete,  and  that  in  point  of  law 
they  were  still  the  property  of  the  sitting  member,  he  did 
not  on  that  account  continue  to  be  a  contractor  within 
the  meaning  of  the  Act.  For  it  was  held  in  Thompson 
V.  Pearce  (S),  that  the  Act  applies  only  '^  to  those  who 
come  immediately  in  contact  with  government,"  and  not 
to  persons  who,  by  contract  with  the  original  or  imme- 
diate contractors,  furnish  or  supply  anything  required 
in  the  execution  of  the  contracts.  In  that  case,  the  de- 
fendant, who  was  a  clothier,  was  employed  by  General 
Nichols,  the  colonel  of  a  regiment,  to  provide  clothing  for 
the  regiment.  ''  The  clothing,"  it  appeared,  "  was  paid 
for  by  the  agents  for  the  colonel,  whose  duty  it  is  to  clothe 
the  regiment,  and  a  part  of  whose  emolument  is  derived 
from  the  surplus  of  the  money  allowed  by  parliament  for 
clothing  the  regiment,  if  any  remains  after  such  clothing 
is  provided :  the  army  clothier  looks  only  to  the  colonel, 

(1)3  Lud.  App.  383.  (2)  1  B.  &  B.  25. 
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1845.  and  has  nothing  whatever  to  do  with  the  public/'  It  was 
held  that  this  was  not  a  dealing  on  the  part  of  the  defend- 
ant with  the  gOTernment,  but  exclusively  with  the  colonel 
of  the  regiment,  and  that  the  defendant  was  not  thereby 
incapacitated  under  the  statute  22  Geo.  S,  c.  45,  from 
being  elected  a  member  of  parliament.  So  in  the  present 
case,  after  the  assignment  and  release  of  the  17th  Decem- 
ber, the  sitting  member  became  as  completely  a  stranger 
to  the  contracts  as  any  third  person ;  and  on  whatever 
terms,  as  between  him  and  his  nephews,  the  ships  (sup- 
posing them  to  be  still  his  property)  might  work  in  the 
performance  of  the  contracts,  it  was  to  his  nephews  alone 
that  he  could  look  for  payment ;  from  the  government  he 
would  not  be  entitled  to  receive  a  single  farthing.  The 
same  reasoning  on  the  construction  of  the  Act  affords  an 
answer  to  the  argument  on  the  other  side  respecting  the 
articles  furnished  by  the  sitting  member  for  the  outfit  of 
the  vessels.  After  the  assignment,  the  sitting  member 
being  no  longer  bound  by  any  contract  with  the  Admi- 
ralty, the  articles,  as  far  as  the  sitting  member  was  con- 
cerned, were  furnished  by  him  not  on  account  of  the 
government,  but  on  account  of  his  nephews.  In  Thomp- 
son y.  Pearce{l)i  Richardson,  J.  puts  this  very  case: 
**  If  it  could  be  considered,"  he  says,  ''  that  General 
Nichols  were  a  contractor  with  government  within  the 
meaning  of  the  Act,  I  should  still  think  that  the  de- 
fendant, as  a  sub-contractor,  is  not  liable  to  the  penalties 
imposed  by  this  statute.  The  Act  can  only  extend  to 
those  who  come  immediately  in  contact  with  government : 
if  it  were  otherwise,  a  large  proportion  of  competent  per- 
sons jnust,  in  time  of  war,  be  excluded  from  sitting  in 
parliament.  Suppose  the  Transport  Board  enter  into  a 
contract  for  ships  to  convey  troops.  The  owner  of  each 
of  those  vessels  must  contract  with  the  ship-chandler 

(1)  I  B.&B.  36. 
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for  the  varioua  articles  necessary  for  their  eqaipment;        1845. 
could  it  be  contended  that  the  ship-chandler,  and  all 
whom  he  employs,  would  be  excluded  by  the  operation  of 
this  Act?'' 

But  then  it  is  said  that  the  contracts  could  not  be 
assigned  without  a  transfer  of  the  ships,  on  the  principle 
laid  down  in  Robinson  ^.  McDonnell (\\  that  the  pro- 
perty in  the  earnings  of  a  ship  cannot  be  separated  from 
the  property  in  the  ship  itself.  But  the  doctrine  of  that 
case  has  been  considerably  modified,  if  not  overruled,  by 
subsequent  decisions,  where  the  proposition  has  been 
held  to  be  true  only,  if  the  efiectof  the  assignment  would 
be  to  separate  the  freight  and  earnings  for  ever  from  the 
ship  itself,  and  not  where  the  assignment  is  only  of  the 
freight  of  a  single  voyage,  or,  as  here,  under  a  single  con- 
tract of  charter-party  ;  Leslie  v.  Guthrie  (S) ;  Douglas  v. 
RusseU(3).  Nor  is  the  assignment  of  a  contract  of  charter- 
party  separately  from  the  ship  at  all  inconsistent  with  the 
considerations  of  public  policy,  by  which  the  provisions  of 
the  Registry  Acts  were  dictated.  The  object  of  those  acts 
was  to  provide  a  security  that  ships  navigated  as  British 
should  be  really  British  oton^d ;  but  they  impose  no  re- 
strictions on  the  transfer  of  contracts  arising  out  of  ships ; 
and  there  is  nothing  in  the  reason,  the  letter,  or  the  spirit 
of  them  which  should  prevent  the  assignment  of  freight  to 
a  foreigner. 

It  b  argued  on  the  other  side,  that  because  the  sitting 
member,  not  being  a  party  to  the  deeds  of  contract,  could 
not  sue  or  be  sued  thereon  at  law,  he  could  not  give  or 
take  an  effectual  release  of  the  rights  or  obligations  under 
the  contracts.  But  the  contracts  are  expressly  entered 
into  by  the  brokers  on  behalf  of  the  "  owners ''  of  the 
ships ;  the  sitting  member,  therefore,  as  such  owner,  and 

(1)  6  M.  fit  S.  228.  (2)  1  N.  C.  697. 

(3)  4  Sim.  524 ;  I  Myl.  &  Keeo,  488. 
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1845.  for  whom  the  brokers  are  trustees,  was  equitaUy  endtled  to 
the  benefits  of  the  contracts,  and  subject  to  equitable  lia- 
bilities arising  out  of  that  beneficial  interest.  It  is  this 
equitable  interest,  and  the  corresponding  equitable  lia- 
bilities of  the  sitting  member,  which  are  the  subject  of  the 
assignment  and  release  contained  in  the  deed  of  the  17th 
December.  If  a  man  is  entitled  to  rights,  or  is  subject  to 
obligations,  though  capable  of  being  enforced  in  equity 
only,  or,  if  at  law,  only  in  the  name  of  his  trustee,  he  may 
release  those  rights,  or  assign  the  benefit  of  them,  and  be 
released  firom  those  obligations,  as  well  as  if  they  were  of 
a  purely  legal  character.  Either  the  sitting  member  was 
entitled  to  certain  rights  and  was  subject  to  certain  obli- 
gations under  the  contracts,  or  he  was  not:  if  he  was  not, 
there  was  no  disqualification  ensuing  from  the  contracts; 
if  he  was,  the  assignment  and  release  of  the  17th  Decem- 
ber eflfectually  diyested  him  of  those  rights  and  relieved 
him  from  those  obligations.  In  the  Maidsiane  ca«e(l), 
no  release  was  given  to  the  sitting  member,  Mr.  Win- 
chester; there  was  only  an  assignment  by  him  of  his 
share  in  the  contract  to  his  co-contractor,  the  contract 
4n  other  respects  remaining  in  full  force ;  and  the  Com- 
mittee decided  that  he  was  not  disqualified.  It  cannot 
be  made  an  objection  to  the  present  transaction,  that 
there  is  no  release  of  the  Lords  of  the  Admiralty  by  the 
sitting  member;  as  it  is  established  by  several  cases, 
M'Beath  v.  Haldimand  (2),  Unwin  v.  WoUeley  (3),  and 
Gidkff  v.  Lord  Palmerston{i),  that  an  action  will  not  lie 
against  a  public  officer  for  anything  done  by  him  in  his 
public  character  or  employment^  and  such  a  release  would 
therefore  be  nugatory. 

The  interest  in  the  contracts,  though  a  chose  in  action, 
is  at  any  rate  assignable  in  equity,  even  though  the  ancient 

(O  Rog.  El.App.  (2)  I  T.  R.  172. 

(3)  1  T.  R.  674.  (4)  a  B.  &  B.  27^. 
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rule,  that  a  chose  in  action  is  not  assignable,  may  still  so  1845. 
far  hold  good  that  the  assignee  must  sue,  at  law,  in  the 
name  of  the  assignor.  But  the  rule,  even  when  reduced 
to  this,  is  inapplicable  to  an  equitable  chose  in  action, 
which  this  is,  the  contracts  being  made  with  a  trustee  for 
the  party  beneficially  interested.  And  the  notice  of  the 
assignment  given  to  Messrs.  Lachlan  and  M 'Leod  On  the 
2Ut  December,  six  days  before  the  election,  would  of 
itself  have  the  ef!ect  of  constituting  them,  from  that  time, 
trustees  for  the  assignees  (1). 

Although  the  sum  to  be  paid  to  the  sitting  member  by 
his  nephews  as  the  consideration  for  the  purchase  of  the 
contracts  was  not  actually  fixed  previously  to  the  election, 
yet  the  persons,  by  whose  estimate  its  amount  was  to  be 
determined,  having  been  nqminated  by  the  agreement  be* 
fore  the  election,  it  w4s  in  that  manner  sufficiently  ascer^ 
tained,  or  at  any  rate  ascertainable,  at  that  time,  to  com* 
plete  the  necessary  terms  of  a  valid  and  binding  contract. 
And  as  the  price  which  was  so  to  be  ascertained  was 
the  consideration  for  the  purchase  of  the  whole  of  the 
interest,  present  or  future  in  the  contracts,  to  which  the 
sitting  member  was  entitled  on  the  17th  December,  1844, 
when  the  agreement  was  carried  into  efiect,  and  by  the 
deed  of  assignment  of  that  date,  he  had  thenceforth  totally 
divested  himself  of  all  rights  and  claims  under  the  con- 
tracts, the  circumstance  that  there  was  at  the  time  of  the 
election  an  unascertained  balance  due  on  the  contracts 
from  the  Admiralty,  cannot  be  considered  as  keeping  alive 
the  sitting  member's  interest  in  the  contracts,  or  aa  ren- 
dering him  still  entitled,  within  the  words  of  the  statute, 
to  "  a  benefit  or  emolument  arising  from  the  same."  All 
sums  of  money  to  be  thenceforward  received  or  recovered 
by  virtue  of  the  contracts,  as  well  as  the  right  of  receiving 
or  recovering  them,  had  by  the  assignment  passed  en- 

(1)  See  Gardner  v.  Lachlan,  6  Sim.  407. 
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1845.  tirely  from  the  sitting  member  to  his  nephews;  all  the 
ensuing  and  eventual  profit  or  loss  resulting  from  the 
contracts  would  not  be  his,  but  theirs.  If  the  disqualifi- 
cation of  a  contractor  were  to  be  dependent  on  the  cir- 
cumstance of  money  remaining  due  to  him  under  the 
contract,  it  would  be  in  the  power  of  goyemment  at  plea- 
sure to  continue  the  disqualification!  after  the  expiration 
or  the  transfer  of  the  contract,  simply  by  running  in 
arrear  in  their  payments  to  the  contractor.  That  the 
estimate  of  the  price  by  the  brokers  did  not  include  any 
payments  accruing  under  the  contracts  subsequently  to 
the  16th  December,  appears  as  well  from  the  reason  and 
justice  of  the  thing,  as  also  from  the  statement  of  Mr. 
Lachlan  himself,  and  from  the  fact  that  the  estimate  made 
by  the  brokers  agrees  within  a  hundred  pounds  with  that 
which  is  stated  by  the  clerks  in  the  Admiralty  to  have 
been  the  amount  due  on  the  contracts  on  the  16th  De- 
cember, allowing  for  the  payments  subsequently  made  and 
carried  to  the  account  of  the  Messrs.  J.  Somes,  jun.,  and 
Frederick  Somes,  and  for  the  estimated  amount  of  the 
victualling  balance  bills,  which  was  not  included  in  the 
account  furnished  by  the  Admiralty  clerks  (1). 

It  is  said,  however,  that,  with  respect  at  least  to  the 
future  emoluments  of  the  running  contracts,  the  assign- 
ment is  bad  for  want  of  consideratioui  their  value  not 
being  included  in  the  sum  paid,  or  even  capable  of  being 
ascertained  till  the  final  adjustment  of  accounts  after  the 
termination  of  the  contracts.  It  is  submitted,  that  the 
proper  way  of  looking  at  this  assignment  is  to  regard  it  as 
one  entire  transaction;  as  a  transfer,  together,  of  all  bene- 
fits and  liabilities  under  the  contracts ;  the  consideration 
to  the  nephews  being  the  future  benefit  of  the  contracts ; 
to  the  sitting  member,  the  relief  from  the  liabilities,  by  the 
nephews  taking  them  upon  themselves.    No  valuable  con- 

(1)  ri</«  an<«,  pp.  462,  468. 
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sideration  is  necessary  to  support  this  deed  as  a  release;  1845. 
and  a  good  consideration,  sufficient  to  dupport  the  assign- 
menty  appears  on  the  face  of  it,  in  the  covenants  entered 
into  by  the  nephews  to  take  upon  them  the  obligations  of 
the  contracts.  In  this  point  of  view,  it  is  immaterial 
whether  the  interests  transferred  were  sold  for  their  full 
value,  or  for  a  price  above  or  below  their  real  value : 
even  if  it  had  been  a  purely  voluntary  gift,  these  covenants 
formed  a  sufficient  consideration  to  pass  from  the  sitting 
member  to  his  nephews  the  future  emoluments,  at  the 
same  time  that  they  took  upon  themselves  the  future  lia- 
bilities of  the  contracts.  If  a  money  consideration  had 
been  stated  on  the  face  of  the  assignment,  the  Committee 
might  hav6  inquired  into  that,  and  entertained  evidence 
showing  it  to  be  colourable;  but  the  consideration  in- 
volved in  these  covenants  cannot  possibly  be  colourable,  as 
they  necessarily  subsist  as  binding  on  the  parties  who 
have  entered  into  them.  There  is  a  legal  and  valid  in- 
strument, dated  and  executed  before  the  election,  by 
which  the  sitting  member  has  divested  himself  of  the 
obligations  and  emoluments  of  the  contracts.  It  does  not 
lie  on  the  sitting  member  to  show  a  valuable  consideration 
for  the  transfer,  as  the  deed  of  itself  imports  a  considera- 
tion. It  lies  on  the  other  side  to  show  some  underhand 
arrangement  by  which  the  sitting  member,  notwithstand- 
ing the  apparent  assignment  of  the  contracts,  was  still  to 
continue  to  enjoy  the  benefit  of  them.  The  onus  of  prov- 
ing fraud  in  the  transaction  is  on  those  who  impute  it. 
[Mr.  Darby, — In  the  Maidstone  case  (1),  there  was  an 
affidavit  and  declaration  by  Mr.  Winchester,  that  he 
had  not  nor  would  take  any  profit,  &c.  on  account  of 
the  transfer  of  the  contract.]  If  the  forms  of  proceed- 
ing bad  allowed,  the  sitting  member  would  have  been 
examined  on  the  present  occasion.     As  it  is,  all  the  per- 

(1)  Rog.  El.  App.  XV. 
VOL.  I. — B.  A.  L  L 
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184^.  sons  conoeraed  in  this  transaction,  whose  evidehoe  m  the 
existing  state  of  the  law  is  admbsible,  have  been  called  as 
witnesses  on  the  part  of  the  fitting  member,  and  have 
denied  that  there  was  any  secret  understanding  of  the 
kind  supposed.  In  a  merely  colouraMe  transaction,  every 
care  would  have  been  taken  to  present  at  least  the  fair 
outside  of  legal  formality,  and  such  a  flaw  as  the  omission 
to  register  the  bills  of  sale  of  the  ships  before  the  election, 
would  hardly  have  been  wilfully  incurred.  What  is  sug- 
gested on  the  other  side,  that  thb  might  be  done  inten- 
tionally, in  order  to  prevent  the  property  being  put  irrevo- 
cably out  of  the  power  and  control  of  the  sitting  member 
before  the  election  was  decided,  is  at  variance  with  the 
peat  of  their  argument,  proceeding  on  the  supposition  of 
a  private  honourable  understanding  between  the  parties, 
according  to  which  the  transfer  should  be  defeasible  in  a 
certain  event;  if  reliance  were  placed  upon  that,  it  would 
have  applied  equally  to  one  stage  of  the  transaction  and 
one  part  of  the  bargain  as  another.  If  the  bills  of  sale 
themselves  have  not  been  produced,  the  particulars  of 
them  have  been  proved  by  copies  of  the  entries  in  the 
book  of  registry,  which  copies  the  Registiy  Act  makes 
evidence;  and  they  will  be  presumed  to  have  been  exe- 
cuted at  the  Ame  at  which,  according  to  that  evidence, 
they  appear  to  bear  date. 

In  the  short  interval  between  the  announcement  of  the 
vacancy  and  the  day  of  the  election,  the  sitting  member 
had  not  time  to  go  into  the  market  for  the  sale  of  this 
property ;  or,  if  he  had  done  so,  it  would  probably  have 
been  at  a  loss.  And  being  desirous  of  restoring  his  ca- 
pacity to  sit  in  parliament,  it  is  not  to  be  wondered  at,  if  be 
was  willing  that  the  sacrifice,  which  he  was  obliged  to 
make  for  securing  that  object,  should  also  be  of  benefit  to 
his  nephews.  The  sum  agreed  to  be  paid  for  the  pur- 
chase of  the  ships  appears,  from  the  testimony  of  expe- 
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rienced  persons,  to  be  a  fair  price ;  and  the  value  of  the  1845. 
contracts,  as  estimated  by  Messrs.  Lachlan  and  M'Leod, 
agrees,  it  has  been  seen,  very  nearly  with  the  estimate 
given  in  evidence  before  the  Committee  by  the  clerks 
of  the  Admiralty.  The  Messrs.  J.  &  F.  Somes  had 
already  been  in  business  as  ship-owners,  and  they  were 
accepted  as  proper  and  eligible  transferrees  by  the  autho- 
rities at  the  Admiralty,  after  diie  inquiry  and  on  their 
official  responsibility.  The  inference  drawn  on  the  other 
side,  from  the  circumstances  relating  to  the  **  Belle  Alli- 
ance," has  been  disposed  of  by  evidence  given  before  the 
Committee,  from  which  it  appears  that  it  is  not  inconsis- 
tent with  mercantile  practice  for  partners  to  make  a  joint 
tender  of  a  ship  of  which  one  of  them  is  sole  owner,  when 
the  ship  is  working  for  the  benefit  of  the  firm.  Reference 
has  been  made  on  the  other  side  to  the  subject  of  the  occa^- 
sional  qualification  of  electors ;  but,  as  respects  the  main 
ingredient  of  occasionality,  the  acquisition  of  the  qualifica- 
tion on  the  eve  of  an  election,  and  for  the  purpose  of  that 
election,  it  has  no  bearing  on  the  question  of  the  qualifi- 
cation of  a  member  of  parliament ;  as  in  the  latter  case, 
the  date  of  the  qualification,  however  recent,  forms  no 
objection  to  its  validity  ;  and  in  the  present  case,  it  is  not 
the  acquisition  of  a  qualification,  but  the  removal  of  a  dis- 
qualification, that  the  Committee  are  considering.  The 
act  that  inflicts  that  disqualification  is  a  penal  act ;  the 
sitting  member  therefore  is  not  to  be  held  disqualified, 
unless  he  is  shown  to  have  been,  at  the  time  of  the  elec- 
tion, within  both  the  letter  and  the  spirit  of  the  act, 
according  to  the  strictest  construction  of  its  provisions. 

The  Committee,  after  deliberation,  resolved  that  the    March  l9th. 
sitting  member  was  not  disqualified. 

Mr.  Serjt.  Wrangham  then  informed  the  Committee, 
that  it  was  not  the  intention  of  the  petitioner  to  proceed 

ll2 
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1845.       upon  any  other  of  the  allegations  of  the  petition.    And 
the  Committee  resolved ,  that  Mr.  Somes  was  duly  elected. 

March  nth.        Incidental  point. 
TheiMiructiopi      Mf,  Saxton,  the  sitting  member's  solicitor^  who  was 

giveo  by  the  sit-  ;  °  ^    ' 

ting  member  to   Called  as  a  witness  on  the  part  of  the  sitting  member^ 

Utiveto  mea- '  having  Stated  in  his  examination  that  on  the  9lh  Decern- 
for^etiin^^of  ^^^  ^®  received  a  visit  from  the  sitting  member,  when  the 
tbedisqualifica-  sitting  member  gave  him  instructions  for  business  to  be 

tioQ  eosuing  from 

the  coDtrftct9,     performed  by  him ;  Mr.  Talbot  asked  the  witness,  '*  what 

^^totegivenTo  ^^  '^e  nature  of  those  instructions?" 

evidence  in  his  j^f,.^  Serjt.  Wrangham  objected  to  the  question,  as  the 
declarations  of  the  sitting  member  were  not  admissible  as 
evidence  in  his  own  favour. 

Mr.  Talbot  contended  that  what  was  said  by  the  sitting 
member  on  this  occasion  was  admissible  as  pars  rei  gestae, 
as  part  of  the  whole  transaction  at  present  under  investi- 
gation. The  sitting  member  being  charged  with  a  fraudu- 
lent intent  in  the  measures  which  he  took  for  removing 
his  disqualification,  his  declarations  in  the  course  of  the 
transaction  were  admissible  to  explain  what  his  intention 
really  was. .  The  nature  and  motives  of  his  acts  were  here 
as  much  in  question  as  in  the  common  case  of  a  trader, 
whose  declarations  at  the  time  of  his  leaving  his  house 
are  admissible  to  show  his  motive  in  so  doing,  with  re- 
ference to  the  question  whether  his  absenting  himself  con- 
stitutes an  act  of  bankruptcy. 

Mr.  Seijt.  Wrangham. — In  the  case  of  the  bankrupt 
the  declaration  is  contemporaneous,  or  at  any  rate  con- 
nected, with  the  act;  and  the  act,  one  of  an  equivocal 
character,  fraught  with  legal  consequences,  and  requiring 
explanation.  But  here  there  is  no  equivocal  act  of  the 
sitting  member  with  which  the  declaration  is  immediately 
connected.  The  act  to  which  the  evidence  must  be  sup- 
posed to  refer,  is  an  act  to  be  done  thereafter  by  Mr. 
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Saxton^  in  making  an  application  to  the  Admiralty  relative  1845. 
to  the  assignment  of  the  contracts ;  which^  even  if  done  """" 
by  the  sitting  member  himself,  would  not  be  an  act  that 
would  require  or  admit  of  explanation.  If  the  act  of  the 
sitting  member  that  is  meant,  is  the  execution  by  him  of 
the  deed  of  assignment,  that  did  not  take  place  till  eight 
days  after  this  conversation*  It  will  hardly  be  contended 
that  everything  a  person  charged  with  a  fraudulent  act 
may  have  said  in  conversation  with  his  solicitor  on  the 
subject  of  the  transaction,  is  admissible  as  evidence  in 
his  favour. 

The  Committee,  after  deliberation,  decided  that  the 
question  should  not  be  put. 


NOTE. 

The  ttatate  7  &  8  Vict.  c.  103,  under  which  the  foregoiog  ease  was  decided, 
and  which  at  present  regulates  the  proceedings  for  ibe  trial  of  election  petitions* 
it,  for  the  most  part,  a  re-enactment  of  the  former  statute,  4  &  5  Vict.  c.  68. 
This  course  was  adopted  in  consequence  of  the  recommendation  of  the  Select 
Committee  of  the  House  of  Commons,  appointed  in  the  session  of  1844,  to  con- 
sider the  Acts  in  force  relating  to  the  trial  of  controverted  elections,  and  whether 
any,  and  what,  amendments  could  be  made,  calculated  to  improve  their  pro- 
visions. That  Committee,  in  the  Report  made  by  them  to  the  House  on  the 
12th  June,  1844,  stated,  that  they  had  seen  no  reason  to  recommend  any  mate- 
rial changes  in  the  provisions  of  the  existing  law,  with  the  exception  of  the 
number  of  members  of  which  an  Election  Committee  should  consist ;  and,  with 
respect  to  that  important  point,  it  had  seemed  to  them  expedient  to  recommend 
a  reduction  of  the  number  of  members  from  seven  to  three.  However,  in  the 
passage  of  the  measure  through  parliament,  fiv%  was  determined  upon  as  the 
number  of  the  members  of  an  Election  Committee,  instead  of  ihreet  as  proposed  in 
the  Report  of  the  Committee. 

Besides  the  reduction  of  the  number  of  members  composing  an  Election  Com- 
mittee, the  only  provisions  in  the  present  Act  that  di£br  from  those  of  the 
previous  Act,  with  respect  to  the  mode  of  appointment  or  the  constitution  of 
Election  Committees,  are  the  foliowing : — 

By  section  21  (altering  section  22  of  the  4  &  5  Vict.  c.  68,)  the  appoint- 
ment of  the  General  Committee  of  elections  by  the  Speaker,  is  to  be  made,  in'the 
first  session  of  a  parliament,  on  the  day  after  the  last  day  allowed  for  questioning 
returns,  and  in  subsequent  sessions,  as  soon  as  convenient  after  the  commence- 
ment of  the  session. 
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1845.  ^y  lectioii  67  (alteting  lactioiii  60  and  61  of  4  &  6  VicU  c«  58.)  the  chair. 

men'a  panel  are  to  choose  the  chairman  of  an  Election  Committee  on  the  day 

appointed  hy  the  General  Committee  for  choosing  the  Committee,  and  to  eomma- 
aicate  his  name  to  the  Genenl  Committee  immediately,  so  that  hia  name  nay  be 
announced  to  the  parties,  together  with  those  of  the  four  members  chosen  bj 
the  General  Committee. 

By  sections  74  and  76  (altering  section  73  of  4  &  5  Vict.  e.  68,)  the  Com- 
mittee is  not  to  be  dissolved  by  reason  of  the  absence  of  members,  nnlesa  reduced 
to  less  than  three ,  and  even  after  such  reduction  the  two  remaining  members, 
or  one  remaining  member,  may,  by  consent  of  the  parties,  continue  to  act  and 
constitute  the  Cotnmittee. 

By  section  86  (altering  section  83  of  the  4  &  6  Vict.  c.  58,)  with  reject  to 
the  appointmeat  of  the  limes  for  choosing  Committees  to  try  petitions  standisg 
over  on  a  prorogation  of  parliament,  it  is  provided,  that "  if  the  number  of  petitions 
so  standing  over  should  be  so  great  that  the  times  for  selecting  ComanUeef  to  try 
the  whole  of  them  eannot  in  the  judgment  of  the  General  (1)  Committee  of  elec- 
tions be  cooTeniently  appointed  within  two  days  after  their  first  meeting,  the  said 
General  Committee  shall,  within  two  days  after  their  first  meeting,  appoint  the 
times  for  selecting  Committees  to  try  such  number  of  the  said  petitions  as  the 
said  General  Committee  shall  deem  convenient,  and  shall  afterwards,  from  time 
to  time,  as  soon  as  conveniently  may  be,  appoint  the  times  for  selecting  the 
Committees  to  try  the  remainder  of  such  petitions."  Thb  proviso  was  intended 
to  obviate  a  practical  inconvenience  very  likely  to  occur  at  the  beginning  of  s 
new  parliament,  and  which  was  actually  experienced  after  the  last  general 
election,  when  the  General  Committee,  having,  as  by  the  Act  then  in  force  they 
were  required  to  do,  appointed  on  the  second  day  of  their  meeting,  the  days  for 
choosing  Committees  on  the  whole  of  the  sixty  petitions  standing  o?er,;were  after- 
wards obliged  to  change  a  great  proportion  of  the  appointments. 

The  Act  is  now  made  perpetual,  its  continuance  not  being  limited  like  that  of 
the  statutes  3  &  3  Vict.  c.  38,  and  4  &  6  Vict.  c.  68. 


( I )  The  words  in  italics  are  not  in  the  Queen*s  printer's  copy  of  the  Act ;  but 
that  they  were  intended  to  be  here  inserted  appears  from  the  draft  of  the  Bill 
annexed  to  the  Report  of  the  Committee  mentioned  above ;  and  without  UieD, 
the  sense  and  grammatical  construction  of  the  clause  are  obviously  incomplete. 
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DECIDED  UPON  •    • 

APPEAL  FROM  THE  DECISIONS 

or 

IN 

THE   COURT  OF  COMMON  PLEAS, 

UNDER  STAT.  6  VICT.  c.  18. 


KAfTBR  Vacation,  1$4$, 

BEFOBE 

TiNDAL,  C.  J.,  Crbsswell,  Maule  and  Erlb/ JJ. 

WEST  RIDtNG  OF  YORKSHIRE. 

Robert  Baxter    .    ..    ,    •    .     .  AppeUanL  1845. 


Edward  Newman      .     »  :..   •     .  Respondent. 

CASE.  Wednaday, 

T  30  ^prii. 

JONAS  BATEMAN,  Joh^  Brookbank  and  thirty-five  several  persons 
other  parties,  qlauqedi  at  the  rewipo  of  the  Ii3t9  of  voters  for  ^^*^^jp"  |J^ 
the  We9t  Riding  of  the  county  of  York,  a.  p.  1844,  to  vote  on  trade  in  a 

.  ,     ■  '     .  .„  fQlling  roil]. 

for  the  West  Riding,  for  freehold  shares  m  a  mill,  houses  Money  was  sub- 

scribed  by  all  ^ 
the  partners,  with  part  of  which,  freehold  land  was  boaght,  which  was  conve^red  to  trustees  in 
fee;  with  the qther  part,  a  mill  was  built  on  this  land  and  machinery  for  the  null  was  purchased. 
By  a  partnership  deed,  etecated  by  the  trustees  and  all  the  partners,  the  trusts  of  the  land,  mill, 
&c.  wer^  declared  to  be  (amoo^  others)  that  the  trustees  should  stand  seised  and  possessed 
of  all  the  estates,  property,  goods,  &c.upon  trust,  for  the  benefit  of  themselves  and  their  partners, 
as  part  of  their  partnership  joint  stock-  in  trade ;  there  was  a  provision  in  the  deed  that  the 
trustees  might  borrow  money  upon  mortgage  of  the  stock,  property,  estate.  Ace.  belonging  to  the 
co-partnership;  and  it  was  cieclared  that  the  land,  mill,  &c.  should  be  deemed  and  considered  as 
or  in  the  nature  of  pergonal  estate,  and  not  real  estate,  and  be  held  in  trust  for  the  partners  as  part 
of  their  partnership  stock  in  trade.  The  trustees  had,  under  the  powers  of  the  deed,  borrowed 
money  (or  the  purposes  of  the  partnership,  for  which  they  had  given  bonds  and  notes  in  their  own 
names,  not  having  mortgaged  any  part  of  the  partnership  property  : 

lUUi,  that  eaoh  partner  had  an  intereat  in  realty,  and  having  an  amount  of  shares  sufficient  for 
the  mirpose,  was,  entitled  to  vote  for  the  county : 

Held  also,  that  the  money  borrowed  by  the  trustees  bad  not  the  effect  of  mortgages  on  the 
sbar^  of  the  partners. 
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1845.        and  land,  situate  in  the  township  of  Pudsey,  in  the  poU- 
Baxtkb,       ins  district  of  Bradford,  in  the  said  riding. 
NB«Aif  "^^?   above   claimants  joined   many  other  persons  in 

Re$p.  forming  a  partnership  to  build  and  carry  on  their  respec- 
tive trades  in  a  mill,  which  was  built  in  manner  herein- 
after mentioned.  Money  was  subscribed  by  all  the  part- 
ners, part  of  which  was  appropriated  to  buy  freehold 
lands,  which  were  conveyed  unto  and  to  the  use  of  certain 
trustees,  their  heirs  and  assigns,  absolutely.  Other  part 
of  the  money  was  appropriated  to  build  the  said  mill  upon 
such  land,  and  the  remainder  of  the  said  money  was  ap- 
propriated to  buy  machinery  for  the  purpose  of  the  mill. 

By  a  general  partnership  deed,  executed  by  the  said  trus- 
tees, the  above  claimants  and  all  the  other  partners,  the 
trusts  of  the  freehold  lands  so  conveyed  to  the  said  trustees 
as  aforesaid,  and  of  the  said  mill  then  to  be  built,  the  ma- 
chinery, and  everything  belonging  or  appertaining  to  the 
said  lands,  mill  and  premises,  were  declared  to  be,  that 
the  said  joint  concern,  trade  and  business  should  at  all 
times,  during  the  continuance  of  the  co-partnership,  be 
conducted  and  carried  on  in  the  names  of  the  trustees 
and  the  survivor  and  survivors  of  them,  *^  and  that  all  and 
singular  the  estates,  property,  goods,  chattels  and  effects 
belonging  or  which  shall  belong  to,  or  which  have  been 
and  shall,  from  time  to  time,  be  purchased  by  or  for  or  on 
account  of  the  said  partnership,  or  for  carrying  on  the 
said  joint  concern,  trade  or  business,  shall  be  conveyed, 
transferred,  delivered  and  assigned  to  and  vested  in  such 
trustees  or  trustee  for  the  time  being,  who  shall  at  all 
times  stand  seised  and  possessed  thereof  and  interested 
therein  upon  trust  for  the  benefit  of  themselves  and  their 
partners  in  the  said  joint  concern,  as  part  of  their  partner- 
ship joint  stock  in  trade."  And  that  all  contracts,  dealings, 
sales,  purchases,  payments,  receipts,  bills,  notes,  drafts, 
orders,  securities,  actions,  suits,  proceedings,  matters  aiid 


EASTER  VACATION,  VIII  VICT.  495 

things  whatsoever,  for,  on  account,  or  in  respect  of,  or  1845. 
relating  to  the  said  joint  trade,  should  be  and  be  carried  Baxtir, 
on  in  the  names  of  such  trustees  or  trustee  for  the  time      ..  ^pp- 

CiEWMAll, 

being.  Rttp' 

There  were  also  other  provisions  in  the  said  deed  in 
the  words  following : — 

**  That  at  all  times  and  from  time  to  time  during  this  co- 
partnership it  shall  and  may  be  lawful  to  and  for  the 
trustees  for  the  time  being,  at  the  request  and  by  the 
direction  of  three  fourth  parts  in  value  of  the  partners 
who  shall  be  present,  either  in  person  or  by  proxy,  at  any 
general  meeting,  to  be  held  after  ten  days  previous  notice 
thereof  in  writing,  to  be  affixed  on  the  principal  door  of 
the  said  mill,  by  the  committee  for  the  time  being,  to  take 
up,  borrow  and  raise  upon  the  credit  of  the  said  joint 
trade,  or  by  or  upon  mortgage  or  other  security  of  all  or 
any  part  or  parts  of  the  stock,  property,  estate  or  effects 
of  and  belonging  to  the  said  co-partnership,  any  such  sum 
or  sums  of  money  to  be  employed  in  the  said  joint  trade, 
as  such  three  fourth  parts  of  the  said  partners,  at  such 
last  above  mentioned  or  any  other  general  meeting  to  be 
held  in  like  manner,  shall  order  or  direct ;  and  that  each 
and  every  of  the  said  parties  hereto,  his,  her  and  their 
executors,  administrators  and  assigns  shall  and  will  pay 
his,  her  and  their  share  of  all  and  every  sum  and  sums  of 
money  which  shall  be  so  taken  up,  borrowed  and  raised, 
in  proportion  to  the  number  of  shares  he,  she  or  they 
shall  hold  in  the  said  joint  trade.  And  it  is  hereby  agreed 
and  declared  thai  the  said  lands  contracted  to  be  pur- 
chased as  aforesaid,  and  the  mill  and  other  buildings  which 
have  been  and  shall  be  erected  and  built  thereon,  and 
all  other  lands,  tenements  and  hereditaments  which  shall 
or  may  be  purchased  by,  with  or  out  of  the  co-partner- 
ship joint  stock  monies  and  effects,  and  be  received  in 
exchange,  shall  be  deemed  and  considered  as  or  in  the 
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1845.  nature  ofperscmal  estate^  and  not  real  estate,  and  shall  be 
Baxto^  ^®^^  ^^  ^*'****  fo'  ^  **^^  several  parties  hereto  respec- 
^PP'  tively,  and  their  reapeotive  executors,  adminislrafeors  and 
ii«ip.  assigns,  as  part  of  their  partnership  stock  in  trade^^and  in 
the  same  parts,  shares  and  proportions  as  they  are»  and 
from  time  to  time  shall  be,  interested  in  or  entitled  to  thefr 
partnership  stock  in  trade,  monies  and  effects.  And  it  is 
hereby  provided,  declared  and  agreed  that  the  person  or 
person?  who  shall  advance  or  pay  any  money  to  the 
trustees  gr  trustee  for  the  time  being  of  the  said  co- 
partnership or  Qompany,  their  or  hb  heirs,  executors, 
administrators  or  assigns,  or  to  their  or  his  agent  or 
agents,  or  any  other  person  or  persons  under  their  or  his 
direction,  upon  ^ny  mortgage  or  mortgages,  or  other 
security,.o£  or  upon  all  or  apy  part  or  parts  of  the  said  co- 
partnership Joint-*stock  property,  estates  and  effects,  or 
;Upon  any  ei^change  of  the  ^me  or  any  part  thereof,  or 
.otherwise. pursuant  to  these  presents,  shall  not  be  obliged 
or  required  to  see  to  the  application  of  such  money,  or  be 
answerable  pr  accountable  for  the  misapplication  or  non- 
appticatipn  of  the  same  or  any  part  thereof,  nor  to  see  or 
inquire  whether  any  order,  authority  or  direction  for  any 
such  mortgage  or  security  or  exchimge  be  made  or  given 
by  the  said  partners,  or  apy  or  either  of  them,  or  whether 
any  such  mortgage  or  security  or  exchange  be  made 
pursuant  or  in  conformity  to  the  powers,  authorities  and 
directions  herein  contained ;  and  that  all  receipts  which 
shall  be  given  by  the  said  trustees  or  trustee  for  the  time 
being,  any  or  either  of  them,  or  his,  their,  or  any  or  either 
of  their  heirs,  executors,  iMlministrators  or  assigns,  agent 
or  agents,  or  by  any  other  person  or  persons  to  whom  the 
same  money  shall  be  paid  under  their  or  his  direction, 
shall  be  good  and  sufficient  discharges  for  the  sum  and 
sums  of  money  which  therein  or  thereby  shall  be  ex* 
.pressed  or  acknowledged  to.be  or  to  have  been  received; 
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and  that  every  mortgage  and  security  and  conveyance,  by  t84£u 
way  of  exchange,  which  shall  be  made,  executed  or  given  ^Axnu, 
by  the  said  trustees  or  trustee  for  the  time  being,  or  any  ^  ^^P' 
or  either  of  them,  his,  their  or  any  or  either  of  their  /Usp. 
heirs,  executors,  adminiBtrators  or  assigns,  shall  be  bind- 
ing and  conclusive  on  all  th^  said  partners  and  their 
respective  heirs,  executors,  administrators  and  assigns, 
to  all  intents  and  purposes  whatsoever.  Provided  also, 
and  it  is  hereby  further  declared  and  agreed,  that  the 
persons  elected  or  to  be  elected  on  the  committee  of  the 
said  co-partnership  and  every  of  them,  and  also  all  and 
every  the  present  and  future  trustees  and  trustee  thereof, 
and  their  respective  heirs,  executors  and  administrators, 
shall  now  and  always  stand  and  be  indemnified  and  saved 
harmless  by  the  said  co-partnership  in  and  for  all  kwful 
acts,  deeds  and  transactions  done,  performed  and  ex- 
ecuted in  pursuance  and  by  virtue  of  these  presents ;  and 
the  lands,  stock,  property,  estates  and  effects  of  and  be- 
longing to  the  said  company  or  co-partnership  shall,  in  the 
first  place,  be  appropriated  and  supplied,  and  the  same  is 
and  are  hereby  declared  to  be  subject  and  liable,  to  in- 
demnify, exonerate  and  discharge  them  and  every  of 
them  of,  from  and  against  all  actions,  suits  and  prosecu- 
tions whatsoever,  and  also  to  reimburse  them,  the  said 
committee,  trustees  and  trustee,  and  every  of  them,  for  the 
time  being,  their  and  every  of  their  heirs,  executors  and 
administrators'  estate  and  effects,  all  such  costs,  charges, 
expenses  and  demands  as  shall  or  may  happen  or  arise  to 
them  or  any  of  them,  or  which  they  or  any  of  them  shall 
reasonably  expend,  sustain  or  be  put  unto,  and  also  sub- 
ject and  liable  to  such  a  reasonable  allowance  to  the  said 
committee,  for  their  loss  of  time,  as  a  majority  of  the  said 
partners,  shall  adjudge,  in,  for  and  concerning  the  trusts 
aforesaid,  or  any  of  them,  or  the  execution  or  performance 
thereof." 


498  CASKS  ON  APPEAL,  COMMON  PLEAS. 

1845.  The  said  mill  Was  built  according  to  the  terms  of  the 

Baxter,       partnership  deed,  and  the  business  and  trade  were  carried 
NiwMAN       ^^  therein  in  manner  following. 
Anp-  The  concerns  of  the  company  were  managed  by  a  com- 

mittee appointed  by  a  general  meeting  of  shareholders, 
and  the  committee  were  in  the  occupation  of  the  mill  and 
premises,  and  employed  servants  to  work  it.  The  mill 
was  used  for  the  purpose  of  fulling  cloth.  The  share- 
holders did  not  carry  on  one  trade  jointly  together,  but 
each  shareholder  brought  his  own  cloth  to  be  fulled  at  the 
mill.  If  any  other  person  who  was  not  a  shareholder 
brought  cloth  to  be  fulled  at  the  mill,  he  was  charged  a 
certain  sum  for  the  use  of  the  mill,  which  was  paid  to  the 
committee;  and  every  shareholder  who  brought  cloth  to  be 
fuOed  at  the  mill  was  debited  with  the  same  sum  propor- 
tionablyfor  the  amount  of  cloth  which  he  had  fulled  at 
the  mill,  in  the  general  annual  settlement  of  the  profits 
arising  from  the  use  of  the  mill. 

The  trustees  had,  under  the  powers  of  the  partnership 
deed,  and  with  the  consent  of  the  general  meeting  of  the 
shareholders,  borrowed  sums  of  money  for  the  purposes 
of  the  mill,  for  which  they  had  given  bonds  and  notes  in 
their  own  names  only,  and  no  part  of  the  partnership  pro- 
perty had  been  mortgaged. 

The  personal  property  of  the  company  was  greater  in 
amount  than  the  sums  so  borrowed  by  the  trustees,  and 
was  suflScient  to  meet  such  sums  and  interest  thereon,  and 
all  other  liabilities  incurred  either  by  the  company  or  by 
the  trustees  in  their  behalf. 

The  amount  of  shares  possessed  by  each  of  the  above 
claimants  respectively  in  the  real  property  of  the  company 
was  sufficient  to  confer  a  vote,  provided  the  interest  ac- 
quired by  such  shares  could  be  considered  as  an  interest 
in  real  property;  but  it  was  objected  before  the  re- 
vising barrister,  that  the  interest  acquired  by  the  above 
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clainiants  as  the  owners  of  such  shares  was  only  an  inte-       1845. 
rest  in  personalty.  BAxntL, 

With  regard  to  the  above  claimants,  Jonas  Bateman  nbwmIh 
and  John  Brookbank,  it  was  also  objected  that  the  money  Bup. 
so  borrowed  by  the  trustees  on  bonds  and  notes  as  afore« 
said,  should  be  considered  as  a  mortgage  on  the  real  pro- 
perty of  the  company,  and  that  such  sums,  with  interest 
thereon,  should  be  deducted  from  the  value  of  the  real 
property. 

The  revising  barrister  overruled  the  objections  in  the 
case  of  each  of  the  above  claimants,  and  allowed  the  votes 
of  each  claimant  respectively. 

If  the  Court  of  Common  Pleas  should  be  of  opinion 
that  under  the  said  partnership  deed  the  shares  of  the 
said  claimants  respectively  in  the  said  property  of  the 
company  cannot  be  considered  as  a  legal  or  equitable  in- 
terest in  real  property,  then  the  votes  of  each  of  the 
above  claimants  respectively  to  be  disallowed :  or  if  the 
Court  of  Common  Pleas  should  be  of  opinion  that  the 
sums  of  money  so  borrowed  by  the  trustees  as  aforesaid 
ought  to  be  considered,  at  law  or.  in  equity,  as  a  charge  on 
the  real  property  of  the  company,  then  the  vote  of  each 
of  the  above  claimants,  Jonas  Bateman  and  John  Brook- 
bank,  is  to  be  disallowed  :  otherwise  the  decision  of  the 
revising  barrister  to  be  confirmed.  (The  cases  were  con- 
solidated.) 

(Signed)        P.  A.  P.,  Revising  Barrister. 

The  case  was  argued  in  last  Hilary  Term  (16th  January). 

72.  C  Hildyard  for  the  appellant.  The  interest  of  the 
claimants  was  only  an  interest  in  personalty.  The  trust 
deed  expressly  declares  that  the  lands,  mill  and  other 
buildings  shall  be  considered  as  personal,  and  not  as  real 
estate.  The  question,  a  few  years  back,  might  have 
occasioned  some  difficulty ;  but  it  is  now  set  at  rest  by 
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1845.  BUgh  V.  Brent  (a),  where  the  question  was,  whether 
g^„,^  shares  in  the  Chelsea  water-works  would  pass  by  will  not 
^,  ^iv>  executed  according  to  the  statute  of  frauds.  Alderson, 
Rmp.  '  B.*  who  delivered  the  judgment  of  the  Court  of  Ex- 
chequer, after  stating  the  provisions  of  the  act  of  parlia-* 
m^eit  and  charter  firom  the  crown,  by  which  the  company 
was  constituted  and  incorporated,  and  the  mode  in  which 
the  undertaking  under  the  powers  thereby  conferred  on 
the  corporators  had  been  carried  into  effect,  proceeded  to 
observe : — **  In  the  first  place,  we  have  a  corporation,  to 
whose  management  the  joint  stock  money  subscribed  by  its 
individual  corporators  is  entrusted.  They  have  power  of 
vesting  it  at  their  pleasure  in  real  estate  or  in  personal 
estate,  limited  only  in  amount,  and  of  altering  from  time  to 
time  the  species  of  property  which  they  may  choose  to 
hold,  and,  in  order  to  give  them  greater  facilities  and 
advantages,  certain  powers  are  entrusted  to  the  under- 
takers by  the  legislature,  and  that  even  before  they  were 
constituted  a  body  corporate,  of  laying  down  pipes,  and 
thereby  occupying  land  for  the  purposes  of  the  under- 
taking. These  powers  render  the  use  of  the  joint  stock 
by  the  body  corporate  more  profitable,  but  they  form  no 
part  of  the  joint  stock  itself;  and  one  decided  test  of  this 
is,  that  they  belong  inalienably  to  the  corporation,  whereas 
all  the  joint  stock  is  capable  expressly  of  being  sold,  ex- 
changed, varied  or  disposed  of,  at  the  pleasure  of  the 
corporate  body.  It  is  of  the  greatest  importance  to  look 
carefully  at  the  nature  of  the  property  originally  entrusted, 
and  that  of  the  body  to  whose  management  it  is  entrusted, 
the  power  that  body  has  over  it,  and  the  purposes  for 
which  those  powers  are  given.  The  property  is  money, 
die  subscriptions  of  individual  corporators.  In  order  to 
make  that  profitable,  it  is  entrusted  to  a  corporation,  who 
have  unlimited  power  of  converting  part  of  it  into  lands, 

(a)2  Y0U.&C0I.26S. 
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part  into  goods,  and  of  changing  and  disposing  of  each  1845. 
from  time  to  time ;  and  the  purpose  of  all  this  isj  the  ob-  ^^^^^^ 
taining  a  clear  surplus  profit,  from  the  use  and  disposal  of  ^pp* 
this  capital,  for  the  indiyidual  contributors.  It  b  this  sur-  Besp.  ' 
plus  profit  alone  which  is  divisible  among  the  individual 
corporators.  The  land  or  the  chattels  are  only  the 
instruments  (and  those  varying  and  temporary  instru*. 
n^ents)  whereby  the  joint  stock  of  money  is  made  to  pro- 
duce profit.  Suppose  the  subscription  had  not  been  by 
the  individual  corporators,  but  that  strangers  having  col- 
lected the  money,  had  put  it  into  the  management  of  a 
corporate  body  having  .particular  privileges,  and  had,  after 
giving  thepi  power  to  vest  the  money  at  their  pleasure, 
slipulated  to  receive  these  profits;  could  it  be  contended 
that  the  nature  of  the  property  of  the  subscribers  de- 
pended on  the  mode  of  management  of  the  independent 
body  ?  And  yet  that  is,  in  truth,  this  case ;  for  the  indivi- 
dual members  of  a  corporation  are  quite  as  distinct  from 
the  metaphysical  body  called  ^the  corporation,'  as  any 
other  of  his  Majesty's  subjects  are.'-  The  principles  de- 
ducible  from  that  case  are  confirmed  by  Bradley  v. 
HoUkworih  (a).  The  question  there  arose  under  a  Rail- 
way Act,  by  which  it  was  declared  that  the  shares  in  the 
undertaking,  or  the  joint  stock  and  fimd  of  the  company, 
should  to  all  intents  and  purposes  be  deemed .  personal 
estate,  and  be  transmissible  as  such,  and  should  not  be  of 
the  nature  of  real  property;  and  it  was  held,  that  the 
shares  of  individual  proprietors  were  not  an  interest  in 
land,  and  therefore  might  be  sold  by  a  verbal  contract 

Martin^  Q.  C.  for  the  respondent.  If  the  Court  decides 
this  case  in  favour  of  the  appellant,  a  numerous  body  of  elec- 
tors will  be  disfranchised  and  disqualified.  [CressweU.  J. — 
Not  disqualified.    They  will  only  be  disentitled  to  vote  in 

(«)  3  M.  &  W.  422. 
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1845.       respect  of  this  particular  franchise.]    It  is  submitted  that 
the  claimants  had  an  interest  in  real  property.    The  fact 


^App^'  of  an  account  being  to  be  taken  of  the  profits  will  not  pre- 
^^Hnp^'  ^®"*  '^^  being  real  estate.  IMaule,  J. — It  seems  that  the 
partners  in  the  concern  were  treated  in  the  same  way  as 
strangers.  I  do  not  see  what  the  method  of  carrying  on 
the  business  has  to  do  with  it.]  Suppose  two  farmers 
were  occupiers  of  a  barn  and  threshing  machine,  and 
threshed  corn  for  the  public  as  well  as  their  own  corn ; 
that  would  undoubtedly  be  a  beneficial  enjoyment  of  real 
property.  [Cresswell,  J. — The  claim  here  is  not  in  respect 
of  occupation.  It  is  a  question  of  title.  Tindal^  C.  J. — 
The  occupation  is  in  the  committee.  The  claimants  claim 
as  owners.]  If  this  is  not  an  interest  ii%real  property,  it 
is  difficult  to  say  what  it  is.  As  soon  as  a  thing  is  affixed 
to  land,  it  becomes  real  property,  although  the  party 
placing  it  there  may  remove  it  under  certain  circum- 
stances ;  but,  as  long  as  it  remains  there,  it  is  real  property. 
The  statement  in  the  trust  deed,  that  the  property  should 
be  considered  as  or  in  the  nature  of  personal  estate  does 
not  afiect  the.  question.  If  a  firm  were  the  owners  of  a 
counting-house,  and  in  the  partnership  deed  it  was  agreed 
that  it  should  be  considered,  for  the  purposes  of  the  part- 
nership, as  personalty,  that  would  not  alter  the  legal  cha- 
racter of  the  property.  So  if  a  man  left  real  property  to 
his  executors,  to  be  divided  like  personalty,  his  wish 
would  be  carried  into  effect,  but  the  nature  of  the  property 
would  remain  unaltered.  That  doctrine  was  laid  down  in 
Barker  v.  May  (a).  ICressweU,  J. — The  argument  on 
the  other  side  amounts  to  this — ^not  that  the  legal  or 
equitable  estate  is  altered,  but  that  there  is  no  real  estate 
in  the  claimants  or  their  trustees.]  That  is  in  effect  al- 
tering the  nature  of  the  estate.  That  can  no  more  be' 
done  by  agreement  or  contract  than  by  will.    [Maule^  J. — 

(a)9B.&C.  489;  4M.&R.3B9. 
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referred  to  AtL-Gen.  v.  Mangles  (a).]  The  parties  1845. 
interested  in  this  mill  use  their  own  property  and  divide  bax™ 
the  profits.  This  is  not  like  the  case  of  a  railroad,  as  in  ^pP' 
Bradley  v.  Holdsworth ;  for  there  the  land  forms  but  a  Be^.  * 
very  minute  portion  of  the  stock,  and  a  shareholder  would 
not  have  such  an  interest  in  land  as  would  confer  the 
franchise.  [Erie,  J. — Would  it  make  any  difference  if 
he  had  the  particular  right  to  travel  in  his  own  carriage 
on  the  line  ?]  It  is  submitted  that  it  would  ;  and  that  if 
his  share  was  of  sufficient  value  in  any  one  county,  that 
would  give  him  the  right  to  vote.  [Erfc,  J. — Would  it 
not  be  a  mere  easement  ?]  Jt  would  rather  be  a  right  of 
way  over  land  which  was  vested  in  trustees  in  trust  for 
himself  and  others;  and  that,  it  is  submitted,  would  be  an 
interest  in  land.  In  Bradley  v.  Holdsworth  also  it  was 
expressly  enacted  by  the  Railway  Act,  that  the  shares 
were  not  to  be  an  interest  in  land  (b).  The  present  case 
is  also  very  distinguishable  from  Bligh  v.  Brent.  The 
parties  here  have  not  merely  an  interest  in  the  surplus 
profits  as  there.  And  there  the  land  was  vested  in  a  cor- 
poration.  In  such  a  case,  the  individual  members  of  the 
corporation  have  no  legal  interest  in  the  land.  This  dis- 
tinction was  ably  pointed  out  in  the  argument  for  the  re- 
spondents in  Ex  parte  the  Lancaster  Canal  Company  (c\ 
as  follows : — '*  Corporations  have  two  characters :  the  indi- 
vidual and  the  corporate.  Can  any  individual,  in  his  cha- 
racter of  corporator,  because  there  is  land,  or  an  interest 
in  land,  vested  in  the  corporate  body,  have  a  right  of 
voting  for  a  member  of  parliament,  or  a  qualification  to 
sport?  No  individual  of  a  corporation  can  have  any 
seisin  or  right  in  respect  of  the  corporate  property.    The 

(a)  6  M.  &  W.  120. 

(6)  In  this  case  Alderaoo,  B.  said,  becooceived  the  interest  the  shareboldera 
would  Uke  would  be  the  same,  even  without  such  a  clause.  See  3  M.  &  W,  424 ; 
and  the  report  of  the  same  case  in  Horn  6c  Hurlst.  156 ;  and  2  Jur.  804. 

(c)  Mont.  &  Bligh,  94 ;  1  Deac.  &  Chit.  411. 

VOL.  T.— -B.  A.  MM 
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1846.  entire  fee  of  the  real  estate  is  in  the  corporate  body  (a).'* 
Baxtir^  -^"^  again :  "  If  a  share  in  corporate  or  joint  stock  be- 
^J^'  comes  real  property,  because  the  corporation  or  company 
R^  *  acquires  an  interest  in  land,  the  case  must  be  universal. 
The  Bank  of  England  has  laid  out  money  on  mortgage ; 
does  that  give  a  chattel  interest  to  the  holders  of  bank 
stock  ?  Does  the  purchase  of  East  India  stock  give  an 
interest  in  the  territories  of  the  East  India  Company  ?  But 
in  both  instances  there  is  real  estate  belonging  to  the  cor- 
porate body  (by  [Erie,  J.— Would  it  mak^  any  difference 
in  the  present  case  if  the  trustees  had  been  a  corporation  ?.] 
It  would  not ;  because  the  cestui  que  trusts  would  be  bene- 
ficially interested ;  if  indeed  a  corporation  can,  strictly 
speaking,  take  a  trust.  IMaule,  J. — In  the  case  of  a  cor- 
poration, it  is  the  whole  body — the  abstraction  of  law — 
that  is  seised.  The  members  are  no  more  seised  than  the 
members  of  a  man's  body  could  be  said  to  be  seised  of 
his  estate.]  In  Buckeridge  v.  Ingram  (c),  the  question 
related  to  the  shares  in  the  Avon  navigation.  And  the 
Master  of  the  RoUs  observed,  *'  I  have  no  difficulty  in 
sayings  that  wherever  a  perpetual  inheritance  is  granted 
which  arises  out  of  land,  or  is  in  any  degree  connected 
with  it,  or,  as  it  is  emphatically  expressed  by  Lord  Coke, 
exercisable  within  it,  it  is  that  sort  of  property  the  law 
denominates  real,  and  cannot  pass  by  a  will  without  three 
witnesses."  A  similar  principle  had  been  previously  esta- 
blished with  regard  to  the  shares  in  the  New  River  Com- 
pany, in  Toumsend  v.  Ash  (rf).  [Cresstpett,  J.— In  the 
course  of  the  argument  in  BKgh  v.  Breni,  Parke,  B.  made 
this  observation: — ^'Suppose  lands  to  have  been  jnir- 
chased  for  the  purpose  of  an  undertaking,  and  to  have 
been  conveyed  to  certain  parties,  who  execute  a  deed  of 

(a)  MoDt.  &  Bligh,  106  (6)  Ibid.  109.  (c)  2  Ves.  662. 

(d)  3  Atk.  336.  See  aUo  Drybutter  v.  BarthoUmew,  2  P.  Wiiib.  127;  per 
Lord  Hardwicke,  C.  in  Lord  Stafford  y.  Buekky,  2  Ves.  sen.  182. 


EASTER  VACATION,  VIII  VICT.  506 

trust,  upon  trust  to  Sivide  the  surplus  profits  among  the  1845. 
original  subscribers,  would  their  having  the  surplus  pro-  Baxter, 
fits  give  the  original  subscribers  any  estate  in  the  land  ?  It  jj »w^1n 
appears  to  me  that  the  company  are  as  much  distinct  from  R«^- 
the  proprietors  of  shares  as  one  man  is  from  another."] 
His  lordship  was  probably  thinking  at  the  time  of  a  cor- 
poration. At  most  the  observation  was  extrajudicial. 
Later  in  the  argument,  Lord  Abinger,  C.  B.,  said,  "  If  a 
joint  stock  company  purchase  property,  each  individual 
shareholder  has  an  interest  in  it;  but  the  moment  the 
company  becomes  a  corporation,  the  corporation  has  the 
property  in  trust  for  the  individuals.  That  proceeds  on 
the  principle  that  a  man  cannot  be  trustee  for  himself." 
This  seems  to  be  inconsistent  with  the  previous  remark  of 
Parke,  B.  [CressweU^  J. — It  does  not  appear  so  to  me. 
Tindal,  C.  J. — The  question  in  this  case  really  is,  whether 
the  trustees  are  so  in  respect  of  the  realty  or  in  respect  of 
the  profits.  Matde,  J. — Some  of  the  expressions  in  the 
trust  deed  appear  to  be  inconsistent.  In  one  place  the 
property  is  spoken  of  as  stock  in  trade ;  in  another  it  is 
said  that  the  trustees  shall  '^  stand  seised*'  of  it,  which 
would  apply  to  realty.]  The  calling  the  property  stock 
in  trade  will  not  make  it  less  realty ;  and  there  is  nothing 
in  the  nature  of  the  trust  to  show  that  it  was  not  realty 
in  fact.  [Cresswetty  J. — No  doubt  the  property  is  realty ; 
but  the  question  is,  what  interest  the  parties  took  in  it.] 
The  case  finds  that  each  shareholder  enjoyed  his  property 
by  bringing  his  cloth  to  be  fulled  at  the  mill.  [Erie, 
I  J. — Might  not  a  deed  be  so  framed  as  to  avoid  certain 

I  liabilities  attached  to  the  possession  of  realty — such  as 

serving  as  a  juror,  or  an  overseer :  as  if  a  party  wished  to 
lay  out  money  in  a  trade  which  required  the  occupation  of 
land,  could  he  not  make  the  purchase  in  such  a  way  as 
to  avoid  those  liabilities?]  It  is  submitted  that  he  could 
not.     All  the  liabilities  incident  to  realty  must  attach  to 

M  M  2 
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1845.       an  interest  in  realty.    [Cresswell,  J.— No  doubt  a  party 

g^^^j^       cannot  hold  realty  and  say  he  holds  it  as  personalty,  and 

^PP'        so  avoid  those  liabilities.]     There  are  several  cases  col- 

Rttp.  *      lected  in  Cottier  on  Partnership  (a)  to  show  that  the  fact 

of  realty  being  held  in  partnership  makes  no  alteration  in 

the  nature  of  the  property. 

Hitdyard  in  reply. — There  is  no  question  that  if  part- 
ners hold  realty  and  it  is  entered  in  their  books  as  partner- 
ship property,  it  may  be  so  considered  for  certain  pur- 
poses (6).  What  is  contended  for  on  the  part  of  the 
appellant  is,  that  where  land  is  vested  in  certain  parties 
as  trustees,  and  by  a  subsequent  deed  the  trust  is  declared 
that  the  profits  are  to  be  paid  to  certain  other  parties, 
these  latter  have  no  interest  in  land.  Suppose  one  of  the 
partners  in  this  mill  had  died  intestate,  would  his  share  in 
the  property  have  gone  to  his  heir  or  his  executors? 
[Cresswelt,  J. — That  comes  round  to  precisely  the  same 
question.]  It  is  assumed  on  the  other  side  thac  the  share- 
holders have  an  estate  in  land,  and  then  from  that  as- 
sumption it  is  argued  that  they  cannot  divest  themselves 
of  the  incidents  attached  to  realty.  \Maule,  J. — The  fact 
of  the  declaration  of  trust  not  being  contemporaneous 
with  the  conveyance  to  the  trustees  will  make  no  differ- 
ence, if  under  the  conveyance  the  trust  was  created,  and 
the  shareholders  took  an  equitable  estate.]  There  is 
nothing  in  the  case  to  show  that  the  trust  was  created  by 
the  conveyance.  [^Maute^  J. — Then  who  would  have  the 
vote  ?  The  trustees  ?]     Probably  they  would,  if  they  had 

(a)  See  pp.  68  to  80. 

(6)  Id  Fhillipt  v.  PkUlips,  1  Mylne  &  K.  668,  the  Master  of  the  Rolls  said, 
"  I  confess  I  have  for  some  years,  notwithstaodiog  older  authorities,  considered 
it  to  be  settled  that  all  property,  whatever  might  be  its  nature,  purchased  with 
partnership  capital  for  the  purposes  of  the  partnership  trade,  continued  to  be 
partnership  capital,  and  to  have,  to  every  intent,  the  quality  of  personal  estate." 
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a  beneficial  occupation.     But  that  is  a  distinct  question.        1845. 
The  shareholders  have  no  particular  privileges ;  they  must       Baxter, 
pay  for  the  use  of  the  mill.  NjI^'an, 

Cur.  adv.  vuU.  R'*p* 

TiNDAL,  C.  J.  now  delivered  the  judgment  of  the 
Court. 

In  this  case  there  were  thirty-seven  persons  who 
claimed  the  right  of  voting  for  the  West  Riding  of  the 
county  of  York,  in  respect  of  a  qualification  described 
upon  the  list  as  "  freehold  shares  in  a  mill,  houses  and 
land."  The  revising  barrister  found  that  the  amount  of 
the  shares  possessed  by  each  of  the  claimants  in  the  real 
property  of  the  company  was  suflScient  to  confer  a  vote, 
provided  the  interest  acquired  by  such  shares  could  be 
considered  as  an  interest  in  the  real  property.  The  ob- 
jection taken  before  him  was,  that  the  interest  acquired 
by  the  several  claimants  as  the  owners  of  such  shares 
was  an  interest  in  personalty  only,  and  not  in  land ;  but 
the  revising  barrister  overruled  this  objection,  as  well  as 
another  which  applied  solely  to  the  cases  of  two  of  the 
claimants,  Bateman  and  Brookbank,  (to  which  objection 
we  shall  afterwards  advert),  and  allowed  the  votes  of  all 
the  claimants  And  we  are  of  opinion  that  the  revising 
barrister  was  right  in  his  decision,  and  that  the  votes  of 
the  several  claimants  ought  to  be  allowed. 

That  the  claimants  took  no  legal  interest  in  the  real 
property,  is  placed  beyond  doubt.  The  freehold  land,  pur- 
chased with  the  money  contributed  by  the  several  claim- 
ants and  by  other  shareholders,  was  conveyed  to  trustees 
''  unto  and  to  the  use  of  them,  their  heirs  and  assigns 
absolutely  :"  the  trusts  subject  to  which  the  trustees  were 
seised  being  declared  by  the  co-partnership  deed  subse- 
quently executed  by  the  trustees  and  the  several  members 
of  the  co-partnership  thereby  created.  The  only  question 
therefore  is,  whether  the  claimants  take  such  an  equitable 
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1845.       interest  in  the  realty  as  will»  by  law,  give  them  the  right 

~  g  ^^  to  vote ;  for,  under  the  provisions  of  the  7  &  8  Will.  3 ; 

^A^y      the  18  Geo.  2 ;  the  2  Will.  4,  c.  45,  and  the  6  Vict  c.  18; 

}Utp,  '      a  person  seised  in  equity  will  have  the  same  right  to  vote 

as  if  he  had  the  seisin  in  law  of  a  freehold  estate  of  the 

value  of  4A)s.  by  the  year,  according  to  the  provisions  of 

the  statute  8  Hen.  6. 

And  the  ground  on  which  we  consider  these  claimants 
to  have  such  right  is  this,  that  the  property  of  which  the 
trustees  are  seised  in  trust  for  the  benefit  of  the  share- 
holders, who  form  the  co-partnership,  is  freehold  land ; 
that  the  co-partners,  by  their  committee,  are  in  possession 
thereof;  that  the  trusts  declared  by  the  deed  are  no  more 
than  agreements  and  regulations  entered  into  between  the 
co-partners  for  the  better  carrying  on  their  joint  trade  by 
the  means  of  such  land  and  the  mill  erected  thereon,  and 
are  not  trusts  which  are  inconsistent  with  an  equitable 
seisin  of  the  freehold  in  the  co-partners ;  and,  lastly,  that 
it  is  found  by  the  revising  barrister  that  the  amount  of  the 
shares  of  each  of  the  claimants  in  the  real  property  of  the 
company  is  sufficient  in  value  to  confer  a  vote. 

It  is  undoubtedly  true,  as  was  urged  at  the  bar,  that  the 
trusts  declared  by  the  co-partnership  deed  are  such  as 
that  a  Court  of  Equity  would  deal  with  the  real  property 
as  personalty,  so  far  as  was  necessary  to  carry  the  inten- 
tion of  this  trading  co-partnership  into  execution.  In 
general,  there  can  be  no  question  but  that  for  aU  purposes 
necessary  to  effectuate  the  intention  of  the  parties,  per- 
sona] estate  may  be  considered  as  real,  and  real  estate  as 
personal,  by  a  Court  of  Equity ;  as  in  the  ordinary  in- 
stance of  money  agreed  or  directed  to  be  laid  out  in  land, 
and  as  in  the  instance  of  a  real  estate  under  an  absolute 
trust  or  direction  to  sell,  and  against  this  general  rule  our 
decision  in  the  present  case  will  not  in  any  manner  mili- 
tate.    But  notwithstanding  this  acknowledged  doctrine  of 
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the  Courts  of  Equity,  no  one  can  deny  that  the  land  still  1845. 
remains  land,  and  nothing  else ;  and  there  is  no  authority  Baxtbr» 
or  decision  that  for  the  collateral  purpose  of  giving  a  vote,  ^  ^^P' 
which  has  no  bearing  upon  or  reference  whatever  to  the  ob-  Resp. 
jects  of  the  deed  of  co-partnership,  the  right  of  the  cestui 
que  trusts  should  not  remain  just  as  it  would  have  been 
without  such  declaration  of  trust.  For  as  to  the  declaration 
by  the  co-partners  in  the  deed,  *^  that  the  lands  and  build- 
ings shall  be  deemed  and  considered  as  or  in  the  nature  of 
personal  estate,  and  not  real  estate/'  we  think  the  gene- 
raUty  of  these  words  must  necessarily  be  limited  by  the 
subject  matter  of  the  trusts  declared  by  the  deed,  and  that 
they  can  extend  no  further  than  the  object  and  purposes 
of  the  deed  require ;  and  further,  we  think  it  may  be  con- 
sidered as  a  very  doubtful  question  whether  the  private 
agreement  of  parties,  or  any  authority  short  of  that  of  an 
act  of  parliament,  can  deprive  the  owners  of  the  freehold 
of  the  right  of  voting  for  a  member  of  parliament,  which  is 
a  right  inherent  in  the  owners  of  the  freehold,  not  for 
their  own  benefit,  but  for  that  of  the  community  of  which 
they  form  a  part.  Buc,  however  that  may  be,  it  appears 
to  us  such  right  is  left  altogether  untouched  by  the  ob- 
jects and  purposes  for  which  the  trusts  of  the  deed  now 
under  consideration  are  created  and  declared.  This  deed 
declares  no  trust  whatever  of  the  freehold  ;  but,  as  it  ap- 
pears by  the  statement  of  the  case  that  the  land  was  pur- 
chased with  the  money  of  the  several  shareholders  or  co- 
partners, it  follows  that  under  the  purchase  deed  there 
was  a  resulting  trust  as  to  the  fee  simple  and  inheritance 
for  their  benefit ;  so  that  each  of  them  would  be  entitled 
to  a  share  in  the  beneficial  interest  therein,  proportionate 
to  his  share  of  the  purchase  money.  The  partnership 
deed  does  not  alter  the  proportions  in  which  the  parties 
are  interested ;  nor  does  it  confer  on  any  stranger  any 
portion  of  the  interest  in  the  land  ;  it  only  regulates  the 
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1845.  mode  in  which  the  property  shall  be  managed  and  enjoyed, 
Baxter,  according  to  the  quantity  of  interest  of  each  shareholder 
Nbwmaii  therein.  And  the  estate,  to  use  the  language  of  Lord 
Resp.  Eldon  in  Crawshay  v.  Maule  (a),  when  speaking  of  a 
freehold  estate  purchased  by  a  partnership  for  trading 
purposes,  *'  though  personal  in  enjoyment/'  is ''  freehold  in 
nature  and  quaUty  ;*'  and  it  is  to  the  nature  and  quality  of 
the  estate  we  are  to  look,  and  not  to  (he  mode  of  enjoy- 
ment, when  we  have  to  decide  whether  it  confers  a  vote. 
It  was  objected  on  the  part  of  the  appellant,  that  the 
case  of  Bligh  v.  Brent  {b)  was  an  authority  against  the 
claimants,  inasmuch  as  it  proved  that  the  shares  of  a 
company,  the  profits  whereof  were  derivable  from  land, 
were  personal  property,  not  real.  But  we  think  it  suffi- 
cient to  advert  to  a  broad  ground  of  distinction  between 
that  case  and  the  present.  In  the  case  referred  to,  the 
company,  that  of  the  Chelsea  water-works,  was  a  corpo- 
ration created  by  act  of  parliament  and  charter  from  the 
crown,  of  which  the  individual  shareholders  were  corpo- 
rators. The  whole  of  the  real  property  was  vested  in  a 
corporation  aggregate,  who  had  the  sole  management  and 
control  thereof,  having  power  to  convert  it  into  personalty, 
or  back  again  into  realty,  at  their  free  pleasure ;  the  indi- 
vidual corporators  having,  as  individuals,  no  more  interest 
in  the  freehold  than  perfect  strangers,  and  no  interest  in 
the  surplus  profits  of  the  concern  until  they  should  actu- 
ally arise.  In  the  present  case,  the  freehold  is  in  the 
trustees,  for  the  benefit  of  the  individual  co*partners  in  a 
trade  to  be  managed  and  conducted  by  a  committee  ap- 
pointed by  themselves.  In  many  other  cases  of  share- 
holders in  joint  stock  companies,  where  the  company  has 
been  incorporated  by  act  of  parliament,  the  legislature  has 
expressly  declared  that  the  shares  ''  shall  be  deemed  per- 
sonal estate,  and  transmissible  as  such,  and  not  of  the 

(a)  1  Swan.  621.  (fc)  2  Y.  &  C.  268. 
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nature  of  real  property.*'  Such  was  the  case  of  The  1845. 
VauxhaU  Bridge  Company  (o),  of  The  Lancaster  Canal  ^^^^^^ 
Company {b)y  and  others;  in  which  cases  it  may  well  be         Avp. 

Nbwman 

conceded  that  there  could  be  no  freehold  interest  in  the        Re$p.  ' 
several  shareholders  so  as  to  entitle  them  to  vote ;  whereas 
in  the  case  before  us  there  is  no  other  than  a  voluntary 
declaration  by  the  parties  themselves  that  the  real  estate 
shall  be  considered  as  personal. 

Upon  the  principle,  therefore,  that  the  land  and  mills 
built  thereon  are  the  basis  and  subject  matter  of  the  trade 
out  of  which  the  profits  arise  which  are  to  be  distributed 
amongst  the  shareholders ;  that  the  trusts  relate  only  to 
the  management  and  conduct  of  the  land  and  mills,  and 
the  trade  carried  on  by  means  of  the  same ;  that  there 
is  no  trust  declared  which  is  inconsistent  with  an  equitable 
interest  in  the  freehold  in  the  respective  shareholders ; 
that  the  co-partners  are  by  their  committee  in  possession ; 
and,  lastly,  that  the  value  of  each  man's  share  is  sufficient 
to  enable  him  to  vote ;  we  think  that  the  shareholders 
had  an  equitable  seisin  in  a  sufficient  estate  to  enable 
them  to  vote  for  the  county. 

As  to  the  objection  raised  against  the  right  of  the  two 
particular  claimants,  Bateman  and  Brookbank,  we  see  no 
grounds  whatever  for  considering  money  borrowed  by  the 
trustees  on  bond  and  notes,  as  having  the  effect  of  mort- 
gages on  their  shares,  and  indeed  this  objection  was  little 
relied  upon  in  argument. 

On  the  whole,  we  think  the  decision  is  right,  and  ought 
to  be  affirmed. 

Decision  affirmed. 

(a)  1  Gl.  &  J.  101.  (6)  Mont.  &  Bligh,  112. 
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BOROUGH  OF  CAMBRIDGE. 

Charles  Henry  Cooper AppeUant. 

Charles   Pestell   Harris,    Esq.   (Town 

Clerk  of  Cambridge) ReiponderU. 

1845.  (clenishaw's  case)  (a). 

Jan.  23rd.  L/AM!-. 

A  clerk  to  a  re-  AT  the  Court,  &c.  David  Clenishaw  appearing  on  the 
tol^of  tajcesTap.  Ust  of  the  parish  of  St.  Andrew  the  Less  was  objected  to 
Ti  Irw.'*.  by  Charles  Henry  Cooper, 
c.  18, 8. 2,  such      It  appeared  from  Clenishaw's  examination  that  he  was 

clerk  being  em-  ... 

ployed  io  receiv-  Clerk  to  a  receiving  inspector  of  taxes. 

datf  u  no^       By  Statute  1  &  2  Will.  4,  c.  18,  s.  2,  it  was  enacted, 

the^22  g'T^c^  "  ***  ^"  ^*^"  ^^^  ^^^  P^*^®  of  the  receivers  general*  to  be 
41, 8. 1.  discontinued  under  this  Act,  it  shall  and  may  be  lawful  to 

and  for  the  said  Commissioners  of  his  Majesty's  Treasury 
for  the  time  being,  to  nominate  and  appoint  from  time  to 
time  such  of  the  persons  for  the  time  being  appointed  to 
execute  the  offices  and  duties  of  inspector  of  taxes,  to  be 
officers  or  persons  for  the  receipt  of  the  land  tax  and  of 
monies  payable  for  the  sale  and  redemption  thereof,  and 
the  respective  rates  and  duties  of  assessed  taxes,  under 
the  management  of  the  Commissioners  for  the  affairs  of 
Taxes,  within  and  for  such  counties,  districts  and  circuits 
of  receipt,  as  the  said  Commissioners  of  the  Treasury  shall 
from  time  to  time  authorize  or  direct ;  and  it  shall  ako  be 
lawful  for  the  said  last-named  Commissioners  to  grant  an- 
nual allowances  to  such  receiving  inspectors,  as  a  remune- 
ration for  executing  and  performing  the  additional  duties 
imposed  on  them  by  this  Act,  and  for  the  expense  of  a 
clerk,  not  exceeding  on  an  average  the  sum  of  100/.  for 

(a)  This  case  was  accidentally  omitted  in  its  proper  place  amongst  the  cases 
in  Hilary  Term,  1845.     Vide  post,  p.  513,  n.  (r) 
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such  remuneration,  and  a  like  average  sum  of  100/.  for       1845. 
such  clerk."  "^tekT 

The  person  whose  vote  was  objected  to  had  been  for       ^^^^\ 
some  years,  and  was  then,  employed  in  the  capacity  of        Re*p. 
clerk  to  a  receiving  inspector,  appointed  under  the  above       ^Com.) 
enactment.   He  was  in  the  habit  of  assisting  the  receiving 
inspector  in  the  receipt  of  the  window  duties  and  other 
taxes  from  the  collectors.    Before  the  passing  of  the  5  &  6 
Vict.  c.  25,  he  had  taken  no  oath  of  office ;  but  after  the 
passing  of  that  Act,  he  took  the  oath  for  collectors  and 
officers  for  receipt  given  in  schedule  F.  annexed  to  that 
Act.    It  appeared  that  he  had  in  no  other  way  been  re- 
cognized as  a  public  officer ;  that  his  salary  was  fixed  and 
paid ;  that  he  was  appointed  and  was  liable  to  be  discharged 
by  the  receiving  inspector ;  and  that  sometimes  the  receiv- 
ing inspectors  received  the  allowance  for  clerk  without 
employing  any  one  at  all  in  that  capacity. 

It  was  contended  that  David  Clenishaw  was  not  entitled 
to  have  his  name  inserted  in  the  list  of  voters,  being  ren- 
dered incapable  by  22  Geo.  3,  c.  41,  which  enacts  that  no 
surveyor,  collector,  comptroller,  inspector,  officer  or  other 
person  employed  in  collecting,  levying,  managing  or  re- 
ceiving the  duties  on  windows  or  houses,  shall  be  capable 
of  voting  at  elections. 

I  retained  the  name  upon  the  list. 

(Signed)  M.  P.,  Revising  Barrister. 

Gunning  appeared  and  argued  for  the  appellant  (a) ; 
no  one  appeared  for  the  respondent  (i). 

Cur.  adv.  vulL 

Per  Curiam  (c)  Decision  affirmed. 

(a)  (Jan.  16.)  The  argument  is  not  reported,  as  it  was  to  the  same  efiect  as 
that  on  the  part  of  the  respondent  in  Dytr,  A  pp.  and  Gough  Resp.  ante,  373. 

(b)  See  Cooper,  App.  and  Harris,  Resp.  (Atutin'i  eate),  ante,  357. 

(c)  No  judgment  was  pronouoced  publicly;  but  it  was  understood  that  the 
case  was  considered  to  fall  within  the  principle  of  the  decision  in  Dyer,  App. 
and  Gough,  Resp.  anU,  368. 


CASES 

DECIDED  UPON 

APPEAL  FROM  THE  DECISIONS 

or 

IN 

THE   COURT  OF  COMMON  PLEAS, 

UNDER  STAT.  6  VICT.  c.  18. 
Michaelmas  Term  and  Vacation,  1845. 

BEFORE 

TiNDAL,  C.  J,,  CoLTMAN,  Maule  and  Erle,  JJ. 


1845. 


EAST  GLOUCESTERSHIRE. 

Septimus  Pruen Appellant. 

John  Surman  Cox Respondent. 


November  13.  CAbJbi. 


A  party,  whoM  AT  the  Court,  &c.  for  the  revision  of  the  list  of  voters 
wasoDthelistof  for  the  parish  of  Cheltenham  on  the  S2d  day  of  October, 
tenham/*  wily,"  ^845,  John  Surman  Cox  objected  to  the  name  of  Rayner 
served  a  notice  Winterbotham  being  retained  upon  the  said  list  of  voters, 
in  which  be  de-  The  facts  were  as  follows : 

as*'  of  No. 398,      The  notice  of  objection  was  duly  given^  and  was  in  the 

Cheitc^Um'-"    Proper  form;    but  the  objector  described  his  place  of 

Held  sufficient,  abode  as  "  No.  398,  High  Street,  Cheltenham,"  and  as  "  in 

the  register  of  voters  for  the  parish  of  Cirencester."    The 

name  of  the  objector  was  in  the  list  of  voters  for  the 

parish  of  Cirencester,  in  the  said  division ;  but  his  place 

of  abode  as  described  in  the  list  was  '*  Cheltenham"  only. 

Cheltenham  is  a  parish  within  the  said  division,  and 
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No.  398,  High  Street,  is  within  the  said  parish  of  Chel-        1845. 
tenham,  and  the  true  place  of  abode  of  the  objector.  Pbvbn, 

It  was  contended  that  the  objector  ought  to  have  omit-        ^pp* 
ted  "  No.  898,  High  Street,"  in  the  description  of  his         Rap. 
place  of  abode,  and  described  it  generally  '*  Cheltenham*' 
only,  as  it  appeared  on  the  register  of  voters.     I  thought 
the  description  sufficient,  and,  the  voter  being  unable  to 
prove  his  qualification,  expunged  his  name. 

Should  the  Court  be  of  opinion  that  I  was  wrong,  the 
name  is  to  be  restored  as  well  as  the  names  of  sixty  other 
persons,  whose  names  are  set  forth  in  a  schedule  signed  by 
me  and  marked  A.,  which  names  I  expunged  under  similar 
circumstances,  and  whose  appeals  ought  to  be  consoli- 
dated, and  I  do  hereby  consolidate  them,  with  the  present 

appeal. 

(Signed)        H.  S.  K.,  Revising  Barrister. 

Cockbum,  Q.  C.  for  the  appellant. — The  question  here 
is  whether  the  description  of  the  place  of  abode  of  the 
objector,  given  in  the  notice  of  objection,  must  be  the 
same  as  that  for  which  he  is  down  upon  the  list  of  voters. 
[£rfe,J. — Is  it  not  the  same  here?  Tindal,C.J. — Your  com- 
plaint rather  seems  to  be  that  they  put  out  your  eyes  with 
excess  of  light.]  Schedule^.,  No.  15,  to  s.  7  of  the  6 
Vict.  c.  18  (a),  which  gives  the  form  of  the  notice  of  ob- 
jection to  parties  objected  to,  requires  it  to  be  signed, 
"  A.  B.  of  [place  ofabode]^  on  the  register  of  voters  for  the 
parish  of ."  Probably  the  point  has  been  raised  in  con- 
sequence of  the  remarks  of  some  of  the  judges  in  Gadsby, 
App.  and  Warburton,  Resp.  (6),  where  Maule,  J.  said 
**  It  seems  to  me  that  the  object  of  this  form  is  that  it 
should  be  the  place  of  abode  as  inserted  in  the  register, 
in  order  to  show  that  the  objector  is  on  the  list  of  voters, 
it  being  absolutely  necessary  that  the  place  of  abode  of 


(a)  Ante,  ^  275,  n.  (h)  ADte,  p.  272 
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1845.       every  party  entitled  to  vote  should  be  on  the  register  (a)." 
Pjj^^        [Maule,  J . — That  is,  that  the  objector  must  show  on  the  face 
^PP-         of  the  notice  that  he  was  on  the  register.]     Erie,  J.  also 
Rc^        remarked  '*  I  am  even  inclined  to  think  that  if  the  objector 
retained  the  same  place  of  abode,  and  purposely  changed 
the  description  of  it  in  the  notice  of  objection,  by  adding 
the  parish  or  any  other  particular,  it  might  be  invalid  (b)." 
lErle,  J. — If  it  were  purposely  put  in  to  mislead,  an  addi- 
tional particularity  might  invalidate  the  notice^  but  an 
additional  particularity  in  order  to  give  light  to  the  party 
would  not  have  that  effect.] 

TiNDAL,  C.  J. — It  is  the  same  as  if  the  objector  had 
signed  his  name  '^  of  Cheltenham/'  and  then  had  added  in 
a  parenthesis,  "  No.  398,  High  Street.*'  It  is  a  very  clear 
case.  The  revising  barrister's  decision  must  be  affirmed 
with  costs. 

Per  Curiam, 

Decision  affirmed  with  costs. 

Syles,  Seijt.,  and  Crrove  were  for  the  respondent. 

(a)  Ante  p.  279.  (6)  Ante  p.  281. 
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CITY  OF  ROCHESTER. 


CoLTiLLB        Appellant. 

Wood Retpondent. 

AND  1845, 

Thursday, 
COLVILLE  AppeUani.  November  13. 

The  Town  Clerk  of  Rochester,    Respondent  TheCourtunder 

particular  cir- 

C  JoneSf  Serjt.  applied  on  behalf  of  the  respondents  lowed  the  paper 
for  leave  to  deliver  the  paper  books  nunc  pro  tunc  in  uvered^bythere- 
these  two  cases,  which  had  not  been  previously  delivered  spoodenu  1 

*^  "^  pro  tune, 

owing  to  the  attorney  for  the  respondents  being  igno- 
rant of  the  practice  of  the  court. 

Granted. 
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1845. 

Monday, 
Novimber  17. 

Where  more 
than  one  list  of 
Totert  is  made 
out  by  oveneen, 
a  notice  of  ob- 
jection sent  to 
them  roust  spe- 
cify the  list  to 
which  the  objec- 
tion refers  (pur- 
suant to  the  note 
at  the  foot  of 
form  No.  10, 
Schedule  (B). 
6  Vict.  c.  18), 
though  the  name 
of  the  person 
objected  to  it  in- 
serted in  only 
one  of  such  lists. 

And  if  the 
notice  is  im- 
perfect in  this 
respect,  the  bar- 
rister cannot 
call  upon  the 
party  objected  to 
to  prove  his  qua- 
lification, though 
the  notice  to  him 
is  sufficient,  and 
though  the  over- 
seers have  acted 
upon  the  notice 
to  them  by  pub- 
lishing the 
name  of  the 
party  objected  to 
with  reference 
to  the  list  upon 
which  it  is  in- 
serted. 


CITY  OF  LICHFIELD. 

William  Barton Appellant. 

Thomas  Ashley     .....'.    Respondent. 

CASE. 

At  a  Court  held  at  Lichfield,  the  22d  day  of  September, 
1845,  for  the  revision  of  the  list  of  voters  for  the  city  of 
Lichfield,  before,  &c.,  William  Barton  objected  to  the 
name  of  Thomas  Ashley  being  retained  on  the  list  of  per- 
sons entitled  to  vote  in  the  election  of  members  for  that 
city. 

The  objector  put  in  evidence  and  duly  proved  the  ser- 
vice of  a  notice  of  objection  upon  the  said  Thomas  Ashley 
according  to  the  form  No.  1 1  in  the  schedule  (B.)  of  sta- 
tute 6  Vict.  c.  18;  and  he  also  gave  in  evidence  and  proved 
the  service  of  a  notice  of  objection  upon  the  overseers  of 
the  parish  of  St.  Michael,  in  the  list  of  which  parish,  con- 
taining the  names  of  persons  entitled  to  vote  in  the  elec- 
tion of  members  of  parliament  for  the  said  city  by  virtue 
of  the  provisions  of  statute  S  Will.  4,  c.  45,  the  name  of 
the  said  Thomas  Ashley  appeared  as  follows,  that  is  to 
say, 

*^  The  list  of  persons  entitled  to  vote  in  the  election  of 
members  for  the  city  of  Lichfield  in  respect  of  property 
occupied  within  the  parish  of  St.  Michael  by  virtue  of  an 
act  passed  in  the  second  year  of  the  reign  of  King  William 
the  Fourth,  intituled '  An  Act  to  amend  the  Representation 
of  the  People  in  England  and  Wales.' " 


Christian  Name 
and  Surname 
of  each  voter. 

Place  of  Alcde. 

Nature  of 
Qualification. 

Street,  Lane  or  other  like 
Place   in    the  Parish, 
and  No.  of  the  House 
where  the  Property  ia 
situate. 

Ashley  Tbomas. 

Greenhill. 

House. 

Greenhill. 
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The  last  mentioned  notice  of  objection  was  in  the  fol- 
lowing words : — 

''  Notice  of  objection  to  the  overseers  of  the  parish 
of  St.  Michael,  in  the  city  of  Lichfield. 

"  I  hereby  give  you  notice  that  I  object  to  the  name  of 
Thomas  Ashley  being  retained  in  the  list  of  persons  en- 
titled to  vote  in  the  election  of  members  for  the  city  of 
Lichfield. 
''  Dated  this  S5th  day  of  August,  1845. 

(Signed)  <'  William  Barton, 

"  Of  Stowe  Street,  Lichfield*  on  the  list  of  freemen  for 
the  city  of  Lichfield." 

In  the  city  of  Lichfield  it  is  the  duty  of  the  overseers  of 
the  several  parishes,  and,  amongst  the  rest,  of  the  said  parish 
of  St.  Michael,  to  make  out  and  publish  two  separate  lists 
of  persons  entitled  to  vote  in  the  election  of  members  for 
the  said  city ;  the  one  in  respect  of  persons  entitled  to  vote 
in  the  election  of  members  for  the  said  city  in  respect  of 
property  occupied  within  the  said  parish  by  virtue  of  the 
provisions  of  the  statute  3  Will.  4,  c.  45 ;  and  the  other  of 
persons  not  being  freemen  entitled  to  vote  in  the  election 
of  members  for  the  said  city  in  respect  of  any  right  other 
than  those  conferred  by  the  said  last  mentioned  statute. 
The  name  of  the  said  Thomas  Ashley  appeared  only  on 
the  first  mentioned  list  of  voters,  namely,  the  list  of  per- 
sons entitled  to  vote  by  reason  of  the  provisions  of  the 
statute  2  Will.  4,  c.  45,  and  did  not  appear  on  the  other 
list  made  out  and  published  by  the  overseers. 

In  the  list  of  objections  published  by  the  overseers,  the 
said  Thomas  Ashley  was  described  as  follows : — 


1845. 


Bartoh, 

App, 

AtHLBT, 
Rtip. 


Christian  Name,  &c. 

Abode. 

Nature  of 
QualificatioD. 

Street,  &c. 

Ashley,  Thomas. 

Greenhill. 

House. 

Greeohill. 

VOL.  I. — B.  A. 


N  N 
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1845.  agreeing  with  the  description  in  the  original  list  of  persons 
""T  entitled  to  vote  in  respect  of  property  occupied  within  the 

App,  said  parish  by  virtue  of  the  said  statute  of  2  Will.  4,  c*  45» 
Rnp. '      AS  hereinbefore  set  forth. 

It  was  objected  on  the  part  of  the  said  Thomas  Ashley 
that  the  said  notice  of  objection  served  on  the  overseers 
was  informal  and  insufficienti  inasmuch  as  it  did  not  com- 
ply with  the  directions  given  in  schedule  (B.),  No.  10,  of 
the  statute  6  Vict.  c.  18,  there  being  two  lists  of  voters 
made  out  by  the  overseers  in  that  parish,  and  the  notice 
not  specifying,  as  it  was  contended  it  ought  to  have  done, 
the  particular  list  to  which  the  objection  referred. 

I  held  the  notice  to  be  informal  and  insufficient  for  that 
reason ;  but  as  the  said  Thomas  Ashley  was  present,  and 
then  consented  that  the  proof  of  his  qualification  should 
be  gone  into,  subject  to  the  question  of  the  validity  of  the 
said  notice  of  objection,  he  proceeded  to  call  evidence  in 
support  of  his  rig^t  to  have  his  name  retained  in  the  said 
list,  but  failed  to  pr6ve  the  same  to  my  satisfaction. 

The  question  for  the  opinion  of  the  Court  is,  whether 
upon  the  facts  here  stated  the  above  notice  of  objection  to 
the  overseers  of  the  said  parish  of  St.  Michael  is,  or  is 
not,  sufficient  in  law  to  call  upon  the  said  Thomas  Ashley 
to  prove  his  title  to  have  his  name  retained  in  the  said  list 
of  persons  entitled  to  vote  in  respect  of  property  occupied 
within  the  said  parish  by  virtue  of  the  said  statute  of 
2  Will.  4,  c.  46. 

If  the  Court  should  be  of  opinion  that  the  said  notice  is 
sufficient,  the  name  of  the  said  Thomas  Ashley  is  to  be  ex- 
punged from  the  register  of  voters  for  the  said  city,  other- 
wise to  be  retained  thereon. 

(Signed)  T.  B.,  Revising  Barrister. 

[Five  other  cases  were  consolidated  with  the  above.] 
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Kinglake,  Serjt.i  for  the  appellant. — The  question  in  1845. 
this  case  is,  whether  the  notice  of  objection  is  sufficiently  babton, 
in  compliance  with  the  form  given  in  schedule  (B.),  No.  10,  jjj^^^ 
to  the  6  Vict.  c.  18(a)i  as  required  by  sect.  17  of  that  sta-  Bup. 
tute  (&),  the  note  at  the  foot  of  that  form  being,  ''  if  more 
than  one  list  of  voters,  the  notice  of  objection  should  spe- 
cify the  list  to  which  the  objection  refers."  By  sect.  47 
of  the  Reform  Act,  the  only  notice  of  objection  required 
to  be  given  as  to  borough  voters  was  one  to  the  overseers, 
which,  according  to  the  form  No.  5,  schedule  (I.)>  (c)  was 
of  the  most  general  character,  and  had  no  such  note  as  is 
appended  to  the  form  given  by  the  Registration  of  Voters 
Act.  The  latter  act  first  required  a  notice  to  be  given  in 
boroughs  to  the  party  objected  to,  and  the  form  of  that 
notice  given  in  the  schedule  (d)  is  also  without  the  note  in 
question.  In  the  city  of  Lichfield  it  appears  there  are 
"  more  than  one  list  of  voters"  made  out  by  the  overseers; 
one  list  of  the  10/.  householders,  and  another  of  the  free- 
holders under  the  reserved  right ;  but  it  is  submitted  that 
the  note  at  the  bottom  of  the  form  applies  only  to  cases 
where  the  name  of  the  party  is  down  on  more  than  one 
list,  in  which  case  it  is  material  to  ascertain  to  which  list 
the  objection  applies.  It  is  important  to  see  what  is  the 
duty  of  the  overseers  upon  receiving  the  notice  of  objec- 


(a)  Ante,  p.  10,  o.  (6). 
(()  Ibid.,  u.  (a). 

(c)  '•  No,  6. 

•'  Notice  of  Objection, 

"  To  tbe  overseers  of  the  parish  [or  '  township']  of [or, '  to  the  town  clerk 

of  the  city  *  or  *  borough '  of ,  or  otherwise,  as  tfie  ease  may  be,"] 

"  I  hereby  give  you  notice,  that  I  object  to  the  name  of  Thomas  Bates  being 
retained  in  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member  [or 

'  members']  for  the  city  [or  *  borough ']  of ,  and  that  I  shall  bring  forward 

such  objection  at  the  time  of  the  revising  of  such  list.    Dated  the day  of 

in  the  year  — . 

"  (Signed)  A.  B.,  of  [place  of  abode.]'' 

(d)  6  Vict.  c.  18«  schedule  (B.),  No.  11,  aTi(«,  p.  11,  o.  (a). 

N  N  S 
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1845. 


Barton, 
App. 

ASBLEY, 

Hesp. 


tion.  By  the  18th  section  of  the  6  Vict.  c.  18,  they  are 
required  to  make  out  a  list  of  the  parties  objected  to  in 
the  form  No.  \2,  schedule  (B.)»(a)and  that  form  points 
out  the  nature  of  the  supposed  qualification  of  the  party 
objected  to  in  the  heading  of  the  third  column.  In  this 
case,  the  name  of  the  party  being  only  on  the  householders' 
Ust,  it  would  have  been  superfluous  to  inform  the  overseers 
that  the  objection  applied  to  that  list.  In  the  form  of  the 
notice  given  by  the  Reform  Act  there  was  nothing  to 
point  the  attention  of  the  overseers  to  the  particular  quali- 
fication to  which  the  objection  was  intended  to  apply. 
That  was  the  defect  which  it  was  intended  to  obviate  by 
the  note  to  the  form  given  by  the  Registration  Act,  which 
is  merely  directory.  The  17th  section  says  that  the  notice 
is  to  be  given  according  to  the  form,  '^or  to  the  like 
effect  ;'*  that  is,  it  must  be  such  a  notice  as  shall  effectuate 
the  intention  of  the  legislature.  In  Gadsby,  App.  and 
Warburion,  Resp.  (6),  Maule,  J.,  observed  upon  those 
words  "  to  the  like  effect."  In  Wanaey^  App.  and  Perkins^ 
Resp.  (Quigley's  case)  (c),  the  directions  of  the  note  in 


(a)  "  No.  12. 

"  Litt  of  Persotn  objtcted  to,  to  be  publUKed  by  the  Overseers. 

"  The  following  persons  have  been  objected  to  as  not  being  entitled  to  have 
their  names  retained  in  the  list  of  persons  qualified  to  vote  in  the  election  of  a 
member  [or  *  members ']  for  the  city  [»r  '  borough ']  of 


Christian  Name 
and  Surname 
of  each  person 
objected  to. 

Place  of  Abode. 

Nature  of 
the  supposed 
Qualification. 

Street,  Lane  or  other  Place 
in  the  Parish,  where  the 
Property  is  situate,  and 
No.  of  the  House,  if  any. 
[When  the  right  depends 
on  property."] 

"  (Signed) 


(ft)  Ante,  p.  272. 


'  A.  B.  ^ 

D.  >0 veneers  of,  &c.' 


F.3 

(c)  Ante,  p.  386. 
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question  were  held  not  to  apply  where  there  were  several  1845. 
parishes  and  separate  lists  made  out  by  the  overseers  of  barton^ 
each  parish  ;  because  in  such  case  the  notice  in  the  gene-  ^tV' 
ral  form  gave  sufficient  information  to  the  overseers  as  it  Resp* 
does  here.  In  AUen^  ^W*  ^"^  House^  Resp.  (a),  it  was 
held  that  a  party  is  not  bound  in  all  cases  to  comply  with 
the  strict  language  of  the  form  given  in  the  schedule.  In 
that  case  Cressitell,  J.,  said,  *'  If  the  departure  from  the 
prescribed  form  had  been  likely  to  divert  the  attention  of 
the  party  objected  to  to  a  wrong  list,  I  think  the  notice 
would  have  been  bad.**  So  if  in  this  case  the  omission  to 
particularise  the  list  could  possibly  have  led  the  overseer 
into  error,  such  omission  might  have  been  fatal ;  but  it 
could  not  direct  his  attention  to  a  wrong  list.  Besides, 
the  overseer  has  in  fact  acted  upon  the  notice,  and  has 
published  the  name  of  the  party  in  exactly  the  same  man- 
ner as  he  would  have  done  if  the  notice  had  specially 
pointed  his  attention  to  the  householders'  list ;  if  he  had 
rejected  the  notice,  the  case  might  have  been  different. 
And  the  party  himself  could  not  have  been  misled,  as  he 
was  only  down  on  one  list,  and  if  he  had  any  doubt  on  the 
subject,  and  had  gone  to  the  church  door,  he  would  have 
seen  from  the  published  list  of  objections  to  what  list  the 
objection  applied.  [Maule,  J. — Then  you  would  say  it  is 
not  necessary  to  prove  the  notice  to  the  overseers  before 
the  revising  barrister?]  If  it  is  found  to  have  been  given 
in  time,  he  ought  not  to  go  into  any  preliminary  objection. 
[Maule,  J.— By  the  40th  section  of  the  6  Vict.  c.  18(6), 
a  party  whose  name  has  been  inserted  in  any  list  of  voters 
can  only  be  called  upon  to  prove  his  qualification  in  case 
the  objector  '^  shall  prove  that  he  gave  the  notice  or  notices 
respectively  required  by  this  act  to  be  given  by  him." 

(a)  Ante,  p.  415. 

(b)  Ante,  p.  104.  n,  (6). 
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jBrfe,  J.— And  the  36th  section(a)  requires  the  overseers 
of  every  parish  to  deliver  to  the  barrister  the  several  lists 
made  by  them ;  '^  and  also  the  original  notices  of  claim 
and  of  objection  received  by  them."] 

(Byles,  Serjt.,  for  the  respondent,  was  not  caUed  upon  ) 

TiNDAL,  C.  J. — I  think  these  observations  dispose  of  the 
second  branch  of  the  argument  as  to  any  waiver  on  the  part 
of  the  overseers.  With  regard  to  the  first  part,  the  words 
of  the  note  appended  to  the  form  No.  10  in  schedule  (B.) 
to  the  6  Vict.  c.  18,  are  distinct,  and  admit  of  no  doubt  as 
to  their  construction.  All  that  can  be  said  to  justify  the 
omission  in  this  case  is  that  it  did  not  introduce  any 
confusion,  but  it  might  give  the  overseer  more  trouble 
than  he  would  have  had  if  the  form  had  been  complied 
with.      I    think  the  notice  was    improperly  conceived, 

(a)  6  Vict  c.  18,  s.  35,  enacts  "  That  the  town  deik  of  every  city  or  borough, 
and  the  several  overseers  for  the  time  b^ng  of  every  parish  or  township  thereio, 
and  in  the  city  of  London  the  secondaries  and  the  clerics  of  the  several  livery 
companies  of  such  city,  shall  attend  the  first  court  to  be  holden  before  every  such 
barrister  for  every  such  dty  or  borough,  unless  they  shall  have  been  respectively 
required  by  notice  to  attend  at  some  other  court,  in  which  case  they  shall  attend 
the  said  court  as  required ;  and  the  said  overseers,  town  clerks  and  secondaries 
respectively  shall,  at  the  opening  of  the  said  court,  deliver  to  the  said  barrister 
the  several  lists  so  made  by  them  respectively  as  aforesaid,  and  also  the  original 
notices  of  claim  and  of  objection  received  by  them  as  aforesaid^  and  the  said 
overseers  shall  also  produce  at  the  said  court  all  rates  made  for  the  relief  of  the 
poor  of  their  respective  parishes  or  townships  between  the  sixth  day  of  April  in 
the  year  then  last  past  and  the  last  day  of  July  in  the  then  present  year ;  and 
the  said  town  clerks,  overseers,  secondaries  and  clerks  respectively  shall  answer 
upon  oath  all  such  questions  as  any  such  barrister  may  put  to  them  or  any  of 
them,  and  produce  all  documents,  papers  and  writings  in  their  possession,  cus- 
tody, or  power  touching  any  matter  necessary  for  revising  the  list  of  voters ; 
and  every  such  barrister  shall  have  power  to  require  any  assessor,  collector  of 
taxes,  or  other  officer  having  the  custody  of  any  tax,  assessment  or  duplicate, 
or  any  overseer  or  overseers  of  a  past  year,  or  other  person  having  the  custody 
of  any  poor  rate  of  the  then  current  or  any  past  year,  or  any  relieving  officer, 
and  in  the  city  of  London  the  chamberlain  or  his  deputy,  to  attend  before  him  at 
any  court  to  be  holden  by  him  in  pursuance  of  this  act,  and  they  shall  attend 
accordingly,  and  answer  upon  oath  all  such  questions  as  such  barrister  may  put 
to  them." 
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and  that  the  decision   of   the    revising   barrister   was       1845. 
correct.  Baridn, 

AsBLBTf 

CoLTMAN,  J. — I  am  of  the  same  opinion.    The  form         Vmp. 
that  has  been  referred  to  in  the  Reform  Act,  schedule  (I.)» 
No.  5,  ftirnishes  to  my  mind  a  strong  argument  to  show 
that  the  former  notice  was  not  considered  stringent  enough, 
and  that  additional  information  was  thought  necessary. 

Maule,  J. — I  entirely  agree  with  the  revising  barrister. 
The  notice  is  not  sufficient  either  in  form  or  intention.  It 
is  not  necessary  that  the  form  given  in  the  schedule  should 
be  strictly  adhered  to ;  it  is  sufficient  that  the  notice  is 
^'  to  the  like  effisct."  But  where,  as  in  this  case,  there  are 
two  lists,  if  one  were  pointed  out  it  would  save  the  over- 
seer some  trouble  ;  and  the  '*  effect"  of  the  notice  is  disap- 
pointed and  fails  if  the  overseer  has  to  look  at  both  the 
lists.  It  is  true  that  by  some  additional  labour  he  may 
come  to  the  same  result ;  but  it  is  to  save  this  that  the 
provision  is  introduced.  Suppose  the  act  had  said  that  in 
certain  cases  of  reference  the  volume  and  page  should  be 
pointed  out  in  a  notice,  and  a  notice  mentioned  only  one  of 
these  particulars,  it  would  clearly  be  insufficient. 

Erle,  J. — It  appears  that  the  statute  of  Victoria  clearly 
requires  a  notice  in  a  particular  form,  which  is  a  departure 
from  that  given  by  the  former  statute.  It  is  said  this 
form  may  be  dispensed  with,  because  no  inconvenience 
can  follow  in  this  case ;  but  this  is  not  sufficient  to  bring 
a  clear  rule  into  doubt. 

Decision  affirmed,  with  costs  (a). 

(a)  The  ootice  to  the  overteere,  and  that  to  the  party  objected  to,  appear  to 
be  required  di?erBo  iDtaito. 
The  former,  as  observed  in  the  argument,  is  to  enable  the  overseers  to  inafcc 
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1845.  ^^  ^^  publtth  a  list  of  penoos  objected  to.    The  latter  is  to  compel  Jlhe  party 

— to  appear  before  the  barrister  and  prove  his  qualificatioD.    It  is  not  required  by 

Barton,        the  form  given  in  the  schedule  to  inform  the  party  to  which  list  the  objection  ap- 
'd;>p.  pij^^  though  there  may  be  two  lists  made  out  by  the  overseers ;  and  though  his 

jlggp^  *        name  may  be  down  on  both  lists.    For  this  information  he  must  resort,  if 
necessary,,  to  the  published  list  of  parties  objected  to. 

If  the  notice  to  the  party  was  informali  surely  it  would  be  competent  to  him  to 
appear  before  the  barrisier  and  expressly  waive  such  informality  for  the  purpose 
of  proving  his  qualification.  Whether  he  could  do  so  with  the  view  of  obtain- 
ing costs,  by  showing  that  the  objection  was  groundless  or  frivolous,  may  be 
another  question.  Then  if  the  party  might  waive  an  informality,  surely  the 
overseers  might  do  so  where  the  informality  only  affected  their  own  convenience, 
and  where  they  acted  upon  the  notice  as  though  it  were  regular,  and  gave  the 
party  all  the  information  which  he  could  have  obtained  if  the  notice  had  been 
stricUy  formal. 
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COUNTY  OF  MIDDLESEX. 

William  Henry  Wood       .     .     .    ,    .     Appellant. 
The  Overseers  of  the  Parish  of  Willesdem  Respondents. 

1845. 

CASE.  Monday  t 

November  n. 

At  a  Court  duly  bolden  by  the  barrister  appointed  to  "  T" 

revise  the  lists  of  voters  in  the  election  of  knights  of  the  jection  is  taken 
shire  for  the  county  of  Middlesex*  the  name,  place  of  scnptioD  of  the 
abode  and  qualification  of  Henry  Hall,  as  a  voter  in  re-  ^^i^'ln^th?'!^- 
spect  of  property  situate  within  the  parish  of  Willesden^  gister  is  not 

i«ti»i  •  ni  •!  •!       suflficicnt,  it 

were  described  m  the  register  for  the  said  county  m  the  raises  a  ques- 
following  words  (that  is  to  say)  if'Sit^^Ii^Uing"'* 


Hall,  Henry 


barrister  find 


The  Grove,  Neasdon,  |  House  and  land   |        Neasdon.        ^^**  '^\ »  "*" 
in  this  parish.       I      as  occupier.       I  cientinhis 

'^               \                 '^  judgment,  such 

■ finding  is  con- 

This  name  was  objected  to  by  the  appellant  and  it  was  s.4o^of6  Vict. 
proved  that  the  voter's  place  of  abode  was  at  •'  The  Grove,  <*•  ^®' 
Neasdon/'  in  the  parish  of  WUlesden,  and  that  he  occu- 
pied a  house  and  land  at  Neasdon,  for  which  he  was 
bon&  fide  liable  to  upwards  of  fifty  pounds  yearly  rent ; 
but  it  was  contended  by  the  appellant,  first,  that  the  voter's 
place  of  abode  was  not  sufficiently  described  for  tha  pur- 
pose of  being  identified,  for  that  the  words  in  the  second 
column,  namely,  *'  The  Grove,  Neasdon,  in  this  parish," 
did  not  specify  any  particular  parish  ;  the  revising  barris- 
ter was  of  opinion  that  the  words  **  in  this  parish"  roust 
mean  in  the  parish  of  Willesden,  and  he  overruled  the 
objection. 

In  the  register  aforesaid  the  list  of  voters  in  respect  of 
property  situate  within  the  parish  of  Willesden  is  imme- 
diately preceded  by  a  heading  in  the  words  *'  Parish  of 
Willesden,"  and  the  same  words  "  Parish  of  Willesden" 


• 
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1845.        Stand  as  a  heading  to  every  subsequent  page  in  which 

~  voters  in   respect  of  property  within  that   parish   are 

App. '       described. 
wir^DE^         It  was  also  contended  by  the  appellant  that  the  property 

^**P'  in  question  was  not  sufficiently  described  for  the  purpose 
of  being  identified,  and  that  the  name  either  of  the  pro- 
perty or  of  the  occupying  tenant  ought  to  have  been  given 
in  the  fourth  column. 

It  was  shown  that  Neasdon  was  not  a  street,  lane  or 
like  place,  and  that  the  property  was  not  situate  in  any 
street,  lane  or  like  place,  but  was  known  by  the  name  of 
"  The  Grove,  Neasdon." 

The  revising  barrister  was  of  opinion  that  the  words 
'^  house  and  land  as  occupier,"  in  the  third  column,  toge- 
ther with  the  word  '^  Neasdon,"  in  the  fourth  cobimn, 
amounted  to  a  sufficient  description  of  the  property,  and 
the  revising  barrister  overruled  the  objection  and  retained 
the  name,  with  twenty  shillings  costs. 

If  the  Court  of  Common  Pleas  should  be  of  opinion 
either  that  the  words  **  in  this  parish,"  in  the  second 
column  of  the  register  do  not  necessarily  mean  '^  in  the 
parish  of  Willesden,"  or  that  the  property  as  above 
described  was  not  sufficiently  described  for  the  purpose 
of  being  identified,  then  the  name  of  the  voter  is  to  be 
expunged,  but  if  the  Court  of  Common  Pleas  should  agree 
with  the  revising  barrister  on  both  those  points  then  the 
name  is  to  be  retained. 

(Signed)  L.  S.,  Revising  Barrister. 

Cockbum,  Q.  C.  (with  whom  was  H.  1\  Atkimon)  for  the 
appellant. — The  second  objection  is  the  one  principally 
relied  upon,  namely,  that  the  description  of  the  qualifying 
property  contained  in  the  fourth  column  is  insufficient 
according  to  the  heading  of  that  column  in  the  forms  given 
in  the  6  Vict.  c.  18,  Schedule  (A.),  Nos.  2  and  3,  the 
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fonner  being  the  form  of  the  notice  of  claim  to  be  giyen 
to  the  overseers  pursuant  to  s.  4,  and  the  latter  that  of  the 
list  of  claims  made  out  by  the  overseers  pursuant  to 
8. 5  (a).    These  forms  require  the  statement  of  the  street 

(a)  6  Vict.  c.  1 8,  8.  4,  enacts  "  that  the  OTeraeera  of  the  poor  of  every  parish 
and  township  shall,  on  or  before  the  twentieth  day  of  June  in  every  year,  publish 
a  notioe,  according  to  the  form  norobeied  (9)  in  the  said  schedule  (A),  having  first 
signed  the  same,  requiring  all  persons  entitled  to  vote  in  the  election  of  a  knight 
or  knights  of  the  shire  to  serve  in  parliament,  in  respect  of  any  property  situate 
wholly  or  in  part  within  such  parish  or  township,  who  shall  not  be  upon  the 
register  of  voters  then  in  force,  and  also  all  persons  so  entitled  as  afoiesaid,  who 
being  upon  such  register  shall  not  retain  the  same  qualification  or  continue 
in  the  same  place  of  abode  as  described  in  such  register,  and  who  are  desirous 
to  have  their  names  inserted  in  the  register  about  to  be  made,  to  give  or  send 
to  the  said  overseers,  on  or  before  the  twentieth  day  of  July  then  next  ensuing^ 
a  notice  in  writing  by  them  signed  of  their  claim  to  vote  as  aforesaid;  and 
every  such  person,  and  any  person  who  being  upon  such  register  may  be 
desirous  to  make  a  new  claim,  shall,  on  or  before  the  said  twentieth  day  of  July, 
deliver  or  send  to  the  said  overseers  a  notice  signed  by  him  of  his  claim,  accord- 
ing to  the  form  of  notice  set  fo:th  in  that  behalf  in  the  said  form  numbered  (2), 
or  to  the  like  effect" 

The  "  form  of  notice  of  claim  to  be  given  to  overseers,"  set  forth  in  sche- 
dule A.  No.  2,  is  as  follows  : 

*'  To  the  overseers  of  the  parish  of [or  *  township  of .*] 

**  I  hereby  give  yon  notice,  that  I  claim  to  be  inserted  in  the  list  of  voters 

for  the  county  of [or  *  for  the riding,'  '  parts,'  or  *  division  of  the 

county  of /  as  the  cote  may  be],  and  that  the  particulars  of  my  place  of 

abode  and  qualification  are  stated  in  the  columns  below. 

*'  Dated  the day  of in  the  year 

"  (Signed)  G.  H. 


1845. 


Wood, 
Overseers  of 

WiLLESDBN. 

Reep. 


Christian 
name  and  sur- 
name of  the 
claimant  at 
full  length. 


Place 

of 
Abode. 


Nature 
of  qualifi- 
cation. 


Street,  lane,  or  other  like  place,  in 
this  parish  [or  '  township'],  and  num- 
ber of  house  (if  any)  where  the  pro- 
perty is  situate,  or  name  of  the  property, 
if  known  by  any,  or  name  of  the  occu- 
pying tenant;  or  if  the  qualification 
consist  of  a  rent-charge,  then  the  names 
of  the  owners  of  the  property  out  of 
which  such  rent  is  issuing,  or  some  of 
them,  and  the  situation  of  the  pro- 
perty." 


Section  5  enacts  "  That  the  overseers  of  the  poor  of  every  parish  and  town- 
ship respectively  shall,  on  or  before  the  last  day  of  July  in  every  year,  make 
out,  according  to  the  form  numbered  (3)  in  the  said  schedule  (A),  an  alpha- 
betical list  of  all  persons  who,  on  or  before  the  twentieth  day  of  July  then  next 
preceding,  shall  have  claimed  as  aforesaid ;  and  in  every  such  list  the  Christian 
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&c.  where  the  property  is  situate,  or  the  name  of  the 
property,  if  known  by  any,  or  the  name  of  the  occupying 
tenant.  The  case  of  Eckersley,  App.  and  Barker^ 
Resp.  {a),  has  explained  how  these  requisitions  are  to  be 
complied  with,  namely,  that  where  the  property  is  in  a 
street,  &c.  such  street  should  be  mentioned  ;  if  not  in  a 
street  or  such  like  place,  then  the  name  of  the  property, 
if  known  by  any,  should  be  given,  or  the  name  of  the 
occupying  tenant  should  be  supplied.  [Maule^  J. — The 
headings  of  the  columns  ought  to  have  been  stated  in  the 
case.  Cockburn  handed  in  a  copy  of  the  register.]  The 
case  states  that  **  Neasdon"  was  not  a  street,  lane  or 
such  like  place,  and  that  the  property  was  not  situate  in  a 
street,  &c.,  and  further  that  it  was  known  by  the  name  of 


name  and  soroame  of  every  claimant,  with  the  place  of  his  abode,  the  nature 
of  his  qualification,  and  the  local  or  other  description  of  the  property,  and 
the  name  of  the  occupying  tenant  thereof,  shall  be  written  as  the  same  are 
stated  in  the  claim  ;  and  the  said  overseers,  if  they  shall  have  reasonable  cause 
to  believe  that  any  person  whose  name  shall  appear  in  such  list  of  claimants,  or 
in  the  copy  of  the  register  relating  to  their  parish  or  township,  and  received  by 
them  from  the  clerk  of  the  peace,  is  not  entitled  to  have  his  name  upon  the  re- 
gister then  next  to  be  made,  shall  add  the  word  '  objected'  before  the  name  of 
every  such  person  on  the  margin  of  such  list  of  claimants  or  the  said  copy  of 
register ;  and  the  said  overseers  shall  also  add  the  word  '  dead'  before  the 
name  of  any  person  in  the  said  copy  of  the  register  whom  they  shall  have  rea- 
sonable cause  to  believe  to  be  dead ;  and  the  overseers  shall  cause  a  sufficient 
number  of  copies  of  such  list  of  claimants,  and  of  the  said  copy  of  the  register, 
with  all  such  marginal  additions  as  aforesaid,  to  be  written  or  printed,  and  shall, 
on  or  before  the  first  day  of  August,  sign  and  publish  the  same ;  and  the  said 
overseers  shall  likewi»e  keep  a  copy  of  such  list  of  claimants,  and  of  the  said 
copy  of  the  register,  with  the  marginal  additions  respectively  as  aforesaid,  signed 
by  them,  to  be  perused  by  any  person  without  the  payment  of  any  fee,  &c" 

The  form  of  "  The  list  of  persons  claiming  to  be  entitled  to  vote"  &c.  set 
forth  in  schedule  A.,  No.  3,  is  headed  in  the  same  manner  as  the  "  Notice  of 
claim,"  except  that  it  contains  an  additional  column,  headed  **  Margin  for 
entering  overseers'  objections,"  and  that  in  the  last  column  the  heading  is  as 
follows  : 

"  Street,  lane,  or  other  like  place  in  this  parish  [or  *  township*],  and  number 
of  house  (if  any)  where  the  property  is  situate,  or  name  of  the  property,  and" 
(instead  of  or)  "  the  name  of  the  tenant,"  &c. 

(a)  ilntcp.334. 


MICHAELMAS  TERM,  IX  VICT. 


531 


"  The  Grove,  Neasdon."  Either  that  description,  there- 
fore, or  the  name  of  the  occupying  tenant,  ought  to  have 
been  inserted ;  and  in  their  absence  the  barrister  ought 
to  have  expunged  the  name  of  the  voter. 

Arnold  for  the  respondent. — The  case  has  been  argued 
on  the  other  side  as  though  this  were  the  case  of  a  claim, 
but  it  is  not  so  ;  for  the  revising  barrister  states  that  the 
description  in  question  was  on  the  register.  And  this 
may  make  a  material  difference.  It  is  important  to  consi- 
der the  machinery  by  which  the  register  of  voters  in 
counties  is  constituted.  By  the  3d  section  of  the  Registra- 
tion of  Voters'  x\ct  (a),  the  Clerk  of  the  Peace  is  required 
to  issue  to  the  overseers  of  every  parish  in  the  county  cer- 
tain precepts,  with  forms  of  notices  and  copies  of  such 
parts  of  the  register  of  voters  then  in  force  for  such 
county  as  shall  relate  to  such  parish.  Then  by  sect.  4(6) 
the  overseers  are  to  give  notice  requiring  voters  who  are 
not  on  the  register  to  send  in  their  claims,  and  by  sect.  5(&) 
are  to  publish  the  list  of  such  claimants ;  and  by  sect.  6  (e) 
the  list  of  claimants  in  any  parish  and  such  part  of  the 
register  relating  thereto,  are  to  be  deemed  to  be  the  list 
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(a)  6  Vict.  c.  18,8.3,  enacts  '*  That  the  clerk  of  the  peace  for  every  county  shall 
cause  a  sufficient  number  of  forms  of  precepts,  notices  and  lists  to  be  printed 
according  to  the  respective  forms  numbered  (1,2,  3,  6)  in  the  schedule  (A), 
and  of  the  table  numbered  (1)  in  the  schedule  (D),  to  this  act  annexed,  and 
shall  also,  on  or  before  the  tenth  day  of  June  in  every  year,  make  and  cause  to 
be  delivered  to  the  overseers  of  the  poor  of  every  parish  and  township  within 
his  county  his  precept,  according  to  the  form  numbered  (1 )  in  the  said  sche- 
dule (A),  together  with  a  sufficient  number  of  the  said  printed  forms  of  notices 
and  lists,  and  of  ihe  copies  of  such  part  of  the  register  of  voters  then  in  force 
for  such  county  as  shall  relate  to  such  parish  or  township  respectively,  and  of 
the  said  table  for  the  purpose  hereinafter  mentioned." 

(b)  Supra,  p.  529,  n. 

(e)  6  Vict.  c.  18,  s.  6,  enacts  "  That  the  list  of  claimanU  (if  any)  so  to  be 
made  out  by  the  overseers  of  every  parish  or  township,  together  with  the  said 
copy  of  the  register,  with  the  marginal  additions  respectively  as  aforesaid,  for  the 
time  being,  relating  to  the  same  parish  or  township,  shall  be  deemed  to  be  the 
list  of  voters  of  such  parish  or  township  for  the  county  within  which  such  parish 
or  township  may  be  situate  for  the  purposes  hereinafter  mentioned." 
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of  voters  for  that  parish.  By  sect  9  (a)  the  overseers  are 
to  deliver  such  part  of  the  register  and  the  list  of 
claimants  to  the  clerk  of  the  peace,  who,  by  sect.  34  {b\ 
is  to  deliver  them  to  the  revising  barrister.  The  list  of 
claimants  may  be  presumed  to  be  made  out  from  the 
claims  sent  in  by  the  parties,  and  the  description  contained 
therein  would  be  their  own  act ;  but  that  is  not  the  case 
with  regard  to  the  description  given  in  the  register.  The 
act  does  not  point  out  the  form  in  which  the  register  is  to 
be  made  out.  For  anything  that  appears  to  the  contrary 
this  voter  may  have  been  on  the  register  with  the  same 
description  of  the  property  for  several  years,  and  may 
have  been  put  on  under  the  Reform  Act.  But  at  any 
rate  the  description  on  the  register  is  not  to  be  taken  as 
hii  description. 

It  may  be  said  that  the  party  must  be  considered  to 
have  adopted  the  description  by  not  sending  in  a  fresh 
claim  in  a  correct  form,  but  that  is  a  hardship  upon  him ; 
for  having  been  on  the  register  before,  and  it  must  be 
presumed  with  the  same  description,  he  would  naturally 

(a)  6  Vict  c  18, 1.9,  eDacU  "That  on  or  before  the  twenty-ointh  day  of  August 
in  every  year  the  oveneera  of  every  pariah  or  towoahip  ahall  deliver  to  the  cleik 
of  the  peace  of  the  county  wherein  the  aaid  parish  or  townahip  is  aitaate  the  said 
copy  of  the  register,  and  the  said  list  of  claimants,  with  the  maiginal  additions 
reapectively  as  aforesaid,  and  also  a  copy  of  the  list  of  persons  objected  to, 
respectively  aignod  as  aforeaaid,  and  relating  to  their  parish  or  township." 

lb)  6  Vict.  c.  18,  s.  34,  enacts  "  That  the  clerk  of  the  peace  of  every  connty,  at 
the  opening  of  the  first  court  to  be  so  holden  as  aforeaaid  in  and  for  the  same 
county,  shall  deliver  or  cause  to  be  delivered  to  the  said  barrister  or  barristers 
tU  the  lists  of  voters  for  the  then  cnrrent  year,  with  the  marginal  additions  as 
aforesaid,  and  lists  of  persons  objected  to  in  the  said  year,  relating  to  the  said 
county,  and  also  one  or  more  printed  copies  of  the  register  of  voters  thon  in 
force  for  the  said  county ;  and  the  overseers  of  every  parish  and  township  shall 
attend  the  court  to  be  holden  for  reviung  the  lists  relating  to  their  parish  or 
township,  and  shall  deliver  to  the  barrister  or  barristers  holding  such  court 
the  original  notices  of  claim  and  notices  of  objection  given  to  them  as  aforesaid  ; 
and  the  said  clerk  of  the  peace  and  overseers  shall  (if  required)  answer  upon 
oath  all  such  questions  as  such  barrister  or  barristers  may  put  to  them,  and  pro- 
duce all  documents,  papers  and  writings  in  their  possession,  custody  or  power 
touching  any  matter  herein  mentioDed." 
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suppose  that  description  was  suflScient;  and  he  might 
have  been  absent  at  the.  time  the  list  was  published.  But 
even  assuming  that  the  same  construction  is  to  be  applied 
to  the  register  as  to  a  claim^  still  it  is  submitted  that  the 
present  description  is  sufficient :  unless  the  court  hold  that 
the  heading  of  the  fourth  column  presents  only  two  alter* 
nativesy  and  that  where  the  property  is  not  situate  in  a 
street^  lane  or  other  like  place,  the  name  of  the  property 
(if  any)|  and  the  name  of  the  occupying  tenant,  must  both 
be  given.  In  the  form  of  the  claim,  which  is  the  docu- 
ment that  comes  from  the  party,  the  words  are  "  or  the 
name  of  the  occupying  tenant ;"  and  if  it  is  sufficient  to 
give  that,  it  has  been  given  here,  though  not  in  the  strictly 
proper  place,  namely,  the  fourth  column.  The  third  and 
fourth  columns,  both  relating  to  the  description  of  the 
property,  may  be  taken  together,  and  the  description  of 
the  property  in  the  third  column  is  '*  house  and  land,  as 
occupier ;"  that  is  the  same  as  if  it  had  been  ^*  house  and 
land  occupied  by  me,  Henry  Hall,"  and  that  would  have 
been  a  sufficient  compliance  with  the  form,  though  not 
inserted  in  the  fourth  column.  [Erie,  J. — Is  it  neces- 
sary to  argue  the  case  so  high  as  to  consider  it  a 
notice  of  claim  ?  By  the  40th  sect,  of  the  6th  Vict. 
c.  18(a),  it  is  enacted  that  '^ifany  person  whose  name 
is  included  in  any  such  list,  or  his  place  of  abode,  or 
the  nature  or  description  of  his  guaUfication,  shall  in 
the  judgment  of  the  revising  barrister  be  insufficiently 
described/or  the  purpose  of  being  identified,  such  barris- 
ter shall  expunge  the  name  of  every  such  person  from 
such  list  unless  the  matter  or  matters  so  omitted,  or  insuffi- 
ciently described,  be  supplied  to  the  satisfaction  of  such 
barrister  before  he  shall  have  completed  the  revision  of 
such  list,  in  which  case  he  shall  then  and  there  insert  the 
name  in  such    list."      When,   therefore,  the   name  of 

(a)  Ant$,  p.  104,  n. 
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^*  Henry  Hall"  appeared  in  the  list  as  entitled  to  vote  in 
respect  of  certain  qualifying  property,  the  barrister  would 
not  have  been  justified  in  expunging  his  name,  unless  in 
his  judgment  the  description  of  the  qualification  was  in- 
sufficiently described  for  the  purpose  of  being  identified ; 
and  if  it  were  so,  it  seems  that,  having  the  matters  sup- 
plied, he  ought  to  have  inserted  them.]  That  brings  the 
question  to  one  of  fact,  and  then  the  decision  of  the  re- 
vising barrister  is  conclusive. 

Cockburn  was  then  called  upon  in  reply. — Although 
this  is  not  strictly  the  case  of  a  claim,  the  insertion  of  the 
party's  name  in  the  register  must  have  originated  in  a 
claim  at  some  time.  By  the  3rd,  4th,  5th  and  6th  sections 
of  the  6  Vict.  c.  18,  it  appears  that  the  old  register  is  to 
remain  in  force ;  the  overseers  are  to  publish  the  part  of 
it,  which  they  receive  from  the  clerk  of  the  peace,  applica- 
ble to  their  parish,  together  with  a  list  of  new  claimants, 
and  these  together  constitute  the  list  to  be  revised  by 
the  barrister ;  and  after  such  revision  he  is,  by  sect.  47(a), 
to  transmit  that  list  to  the  clerk  of  the  peace,  who  is  to 
copy  them  into  a  book,  and  by  sect.  4d(6),  that  book  is 
to  form  the  register  for  the  ensuing  year.    This  is  the 

(a)  6  Vict  c.l8»B.47,  enacts  "That  the  said  listsof  voters  for  each  coaDty^sigoed 
as  aforesaid,  shall  be  forthwith  traDsmitted  by  the  levisiog  banister  to  the  clerk 
of  the  peace  of  the  same  county,  and  the  clerk  of  the  peace  shall  keep  the  said 
lists  among  the  records  of  the  sessions,  and  shall  forthwith  cause  the  said  lists 
to  be  copied  and  printed  in  a  book  or  books,  arranged  with  the  names  in  each 
parish  or  township  in  strict  alphabetical  order  according  to  the  surnames," 
&C.  &c. 

S.  49  enacts,  that  the  borough  lists  are  to  be  delivered  to  the  town  clerks  and 
copied  into  a  book,  and  that  they  are  to  sign  and  deliver  the  same  to  the  return- 
ing officer. 

(6)  6  Vict  c.  18,8.49,  enacts  '*  That  the  said  printed  book  or  books,  so  signed 
as  aforesaid  by  the  clerk  of  the  peace,  or  town  clerk  respectively^  and  given  into 
the  custody  of  the  sheriff  of  any  county,  or  the  returning  officer  of  any  city  or 
borough,  as  the  case  may  be,  shall  be  the  register  of  persons  entitled  to  vote  at 
any  election  of  a  member  or  members  to  serve  in  parliament,  which  shall  take 
place  in  and  for  the  same  county,  city  or  borough  respectively,  between  the 
last  day  of  November  in  the  year  wherein  such  register  shall  have  been  made, 
and  the  first  day  of  December  in  the  succeeding  year,  &c." 
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machinery  under  the  6  Vict.  c.  18,  but  that  act  takes  up 
the  existing  register  which  had  been  formed  under  the 
2  Will.  4,  c,  45,  It  is  necessary  therefore  to  see  how  the 
register  was  formed  under  that  act.  By  the  37th  sect, 
the  overseers  were  to  give  notice  annually^  requiring  county 
voters  to  send  in  their  claims ;  but  persons  once  on  the 
register  were  not  required  to  make  any  subsequent  claim. 
It  is  clear  therefore  that  the  first  year  that  act  came  into 
operation  every  voter  must  have  sent  in  a  claim,  inasmuch 
as  there  was  no  previously  existing  register.  And  this 
party  must  have  sent  in  a  claim  either  that  year^  or  some 
subsequent  year^  in  order  to  get  his  name  upon  the  register. 
The  form  of  the  claim  is  given  in  the  schedule  (H.)  to  that 
act^  No.  2  (a) ;  and  it  is  virtually  the  same  as  that  given 
by  the  later  act.  By  the  38th  sect,  the  overseers  are  to 
prepare  lists  of  the  county  voters  in  the  form  given  in  the 
schedule  No.  3(6),  which  is  also  the  same  as  that  given  by 

(a)  "  NcHce  of  Claim  to  be  given  to  the  Over$e9n, 
"  I  hereby  give  yoa  notice  that  I  claim  to  be  iDserted  in  the  list  of  voters  fOf 

the  coanty  of [or,  *  for  the riding,  parts/  or  *  division  of  the  county 

of /  at  the  case  may  be,]  and  that  the  particulars  of  my  place  of  abode 

and  qoalification  are  stated  below. 

**  Dated  the day  of ,  in  tlie  year . 

"  (Signed)  John  Adams.*' 

"  Place  of  abode,  Cheapside,  London. 

'*  Nature  of  qualification,  freehold  house,  [or  '  warehouse,  stable,  land,  field, 
annuity,  rent-charge,  &c.'  as  the  case  may  be,  giving  such  a  description  of  the 
properly  as  may  serve  to  identify  it.] 

**  Where  situate  in  this  parish  [or  'township,']  King  Street.    [If  the  pro- 
party  be  not  situate  in  any  street,  lane,  or  other  like  place,  then  say,*  name  of  the 
propeity,  Highfield  Farm,'  or, '  name  of  theoccupying  tenant,  John  Edwards.'"] 
(6)  *'  The  list  of  persons  entitled  to  vote,  &c. 


Christian  Name 
and  Surname 
of  each  Voter 
at  full  length. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  Lane,  or  other  like 
place  in  this  Parish,  [or 
^'Township,"]    where 
the  property  is  situate, 
or  name  of  the  property, 
or  name  of  the  tenant. 

Adams,  John. 

Cheapside, 
London. 

Freehold 
House. 

King  Street."  &c.  &c. 
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1845.       the  6  Vict.  c.  18.    The  course  therefore  has  always  been 

Wood!        *^®  Bhme ;  and  the  claim  sent  in  at  some  time  by  this  party 

^  ^P^     ,    must  be  taken  to  have  been  in  the  form  in  which  it  now 

Of  eneen  of 

WiLLBSDBN,  stands  on  the  register.  As  the  act  of  the  overseers  in 
making  out  the  list  of  claimants  is  merely  a  ministerial 
one,  their  duty  being  to  copy  the  notices  of  claim,  as 
far  as  the  present  objection  arises  there  is  no  valid  dis- 
tinction between  a  notice  of  claim  and  the  register  of 
voters ;  a  proper  description  of  the  qualifying  property 
is  equally  necessary  in  both.  That  part  of  the  40th  sec-^ 
tion  that  has  been  referred  to  does  not  apply  to  cases 
where  there  has  been  an  objection,  but  only  to  those  where 
the  revising  barrister  acts  upon  his  own  motion.  When  an 
objection  has  been  made,  the  question  as  to  the  sufficiency 
of  the  statement  of  the  qualifying  property  on  the  Ust 
becomes  a  question  of  law,  and  must  be  determined  by  the 
terms  of  the  statute.  The  objector  has  acquired  an  in- 
choate right,  of  which  he  cannot  be  divested  by  any  altera- 
tion made  by  the  barrister.  He  objects  to  the  name  as  it 
stands  on  the  list.  The  object  of  the  statute  in  requiring 
the  description  of  the  qualifying  property  was  for  the 
purpose  of  its  identification ;  and  if  the  property  is  not 
suflBciently  described  for  that  purpose,  any  other  party 
on  the  list  has  a  right  to  make  an  objection  upon  that 
ground,  as  without  a  proper  description  he  has  no  means 
of  ascertaining  whether  or  not  the  property  is  sufficient 
to  confer  the  qualification. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  is  not  a  ques- 
tion for  this  Court  as  to  the  misdescription  of  the  qualify- 
ing property,  but  one  of  fact  for  the  sole  decision 
of  the  revising  barrister ;  namely,  whether  the  premises 
were  sufficiently  described  in  his  judgment  for  the  pur- 
pose of  identity.  This  is  not  the  case  of  an  objection  to 
a  claim  arising  upon  the  list  of  claimants  made  out  by  the 
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overseers,  where  the  precise  fornii  both  of  the  claim 
and  of  the  list,  being  given  in  the  6  Vict.  c.  18,  schedule 
(A.)  Nos.  2  and  3,  the  objection  possibly  might  have 
arisen.  But  the  objection  here  is  taken  to  the  description 
as  it  appears  upon  the  register.  When  the  revising  bar- 
rister sits,  he  has  before  him,  as  I  collect  from  the  act, 
so  much  of  the  old  register  as  the  clerk  of  the  peace 
furnishes  to  the  overseers,  and  also  a  list  of  new  claims 
made  out  by  them,  and  these  two  are  to  be  taken  together 
as  the  list  of  voters,  which  is  to  be  revised  by  the  bar- 
rister. Then  in  order  to  see  what  the  barrister  has  to  do 
with  respect  to  the  list  of  voters,  we  must  look  to  the  40th 
section  of  that  statute.  In  the  first  place  he  is  to  correct 
any  mistake  in  the  list,  that  is,  any  mere  slight  mistake 
which  is  not  calculated  to  mislead.  Then  he  is  to  ex- 
punge the  name  of  any  person  whose  qualification  as 
stated  in  the  list  is  insufficient  in  law,  which  is  the  main 
and  important  subject  of  inquiry  (a) ;  he  is  also  to  expunge 
the  name  of  any  person  proved  to  be  dead — a  reason- 
able provision  enough.  The  section  then  goes  on  to 
enact  that  when  the  christian  name,  or  the  place  of  abode, 
or  the  nature  of  the  qualification,  or  the  local  or  other 
description  of  the  qualifying  property  of  any  party  shall 
be  wholly  omitted,  or  if  these  matters  shall,  in  the  judg- 
ment of  the  revising  barrister,  be  insufficiently  described 
for  the  purpose  of  being  identified,  he  is  to  expunge  the 
name  of  any  such  person — clearly  leaving  it  a  question 
for  the  revising  barrister,  whether  the  particulars  of  the 
description  contained  in  the  list  are  or  are  not  sufficient  to 
identify  the  party  or  the  property.  And  even  if  they 
should  not  be,  he  is  not  absolutely  bound  to  expunge  the 
name,  as  the  section,  after  directing  him  to  expunge  under 
such  circumstances,  qualifies  that  direction  by  adding, 
"  unless  the  matter  or  matters  so  omitted,  or  insufficiently 

(a)  Vide  Judson,  App.  and  Luckitt,  Retp.,  pott, 

ooS 


1845. 


Wood, 

App. 

Overseen  of 

WlLLESDBH, 
ACIp. 


Bup. 
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1845.  described,  be  supplied  to  the  satisfaction  of  such  barrister. 
Wood,  before  he  shall  have  completed  the  revision  of  such  list,  in 
O^en^nof  ^^'^^  ^*^®>  ^®  ^^*''  ^^®"  ^^^  there  insert  the  same  in  such 
W1M.MDB11,  list."  The  section  then,  after  providing  that  no  evidence 
shall  be  given  of  any  other  qualification  than  that  de- 
scribed in  the  list  or  claim,  and  that  the  barrister  shall  not 
change  the  description  of  the  qualification  as  it  appears 
in  the  list,  except  for  the  purpose  of  more  clearly  de- 
fining it  (a),  proceeds  to  state  that  where  a  party  has  been 
objected  to,  and  the  objector  appears  in  support  of  his 
objection  and  proves  the  notices  required  by  the  act,  the 
barrister  shall  require  it  to  be  proved  that  the  person  ob- 
jected to  was  entitled  "  to  have  his  name  inserted  in  the 
list  of  voters  in  respect  of  the  qualification  described  in 
such  list."  But  that  leaves  the  question  before  the  bar- 
rister— aye  or  no,  was  the  identity  of  the  qualifying  pro- 
perty sufficiently  described,  and  was  there  sufficient  proof 
of  the  requisite  enjoyment  by  the  party  ?  The  objection 
here  was,  that  the  description  was  not  sufficient  for  the 
purpose  of  identification,  but  the  revising  barrister  has 
in  effect  found  that  in  his  judgment  it  was  sufficient.  I 
think,  therefore,  that  his  decision  should  be  affirmed ;  but 
as  there  is  some  difficulty  in  the  case,  that  it  should  be 
affirmed  without  costs. 

CoLTMAN,  J. — 1  am  of  the  same  opinion.  What  this 
court  has  to  determine  is  the  law  as  affecting  any  point 
reserved  by  the  revising  barrister.  The  question  in  this 
case  appears  to  have  arisen  upon  the  40th  section  of  the 
act  as  to  whether  the  property  was  sufficiently  described 
in  the  list  of  voters  for  the  purpose  of  being  iden- 
tified. The  revising  barrister  thought  it  was,  and  the 
only  question  for  us  can  be,  whether  he  was  justified  in 
being  of  that  opinion.     But  the  40th  section  refers  that 

(a)  Vide  Jadton^  App.  and  Luckeit,  Resp.,  ^tU 
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question  entirely  to  the  judgment  of  the  revising  barrister; 
and  if  he  found  the  description  was  sufficient,  his  judg- 
ment is  conclusive  upon  a  subject  which  is  expressly  given 
to  him  to  determine.  We  are  not  to  look  further  to  see  if 
some  other  matters  might  have  led  him  to  determine 
otherwise. 


1845. 


Wood, 

App. 

Overseeis  of 

WiLLESDSN, 

Retp. 


Maule,  J. — I  also  think  that  this  is  not  a  question  for 
us  to  decide  upon  the  propriety  of  the  description.  The 
question  was  one  to  be  decided  in  the  judgment  of  the 
revising  barrister;  and  that  can  only  be  decided  as  a 
question  of  fact.  It  is  impossible  for  us  to  say  whether 
the  property  was  sufficiently  described  for  the  purpose  of 
satisfying  the  revising  barrister  as  to  its  identity.  The 
circumstances  will  vary  in  every  case.  If  the  qualifying 
property  were  described  as  a  house  situate  in  ^'  Oxford 
Street/'  and  it  appeared  that  Oxford  Street  was  two  or 
three  miles  long,  and  had  five  or  six  hundred  houses  in  it, 
that  would  probably  not  be  considered  a  sufficient  de- 
scription. But  if  the  house  were  described  as  in  "  Oxford 
Court,"  in  which  it  was  found  there  was  only  one  house, 
that  would  clearly  be  sufficient.  I  mention  these  exam- 
ples to  show  how  inexpedient  it  would  be  to  interfere 
with  the  decision  of  the  revising  barrister  upon  such  points. 
The  only  thing  we  could  do,  if  we  were  dissatisfied  with 
the  decision,  would  be  to  send  the  case  back  as  for  a  new 
trial ;  but  we  have  no  power  to  do  that.  I  think  the  de- 
cision must  be  affirmed. 


Erle,  J. — It  appears  to  me  also  that  the  decision  must 
be  affirmed.  The  question  arises  upon  the  insertion  of 
the  name  of  the  party  in  the  old  register ;  but  whether 
that  name  was  so  inserted  under  the  2  Will.  4,  c.  45,  or 
under  the  later  act,  6  Vict.  c.  18,  does  not  appear.  It 
is  to  be  observed  that  in  neither  statute  is  there  any  form 
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1845.  given  to  the  heading  of  the  register ;  and  that  both  in  the 

Wood,  S8th  section  of  the  2  Will.  4,  c.  45,  and  in  the  5th  section 

enMrs  of  ^^  ^^^  ^'  Vict.  c.  18,  there  is  a  requirement  that  the  local 


WiLLEiDBK,  or  other  description  of  the  property  and  the  name  of  the 
occupying  tenant  shall  be  given ;  but  there  is  no  specific 
requirement  in  the  acts  themselves  that  the  name  of  the 
property  should  be  stated,  though  that  is  mentioned  in 
the  beading  of  the  forms  given  in  the  schedules.  But 
the  question  really  is  whether  the  description  of  the 
qualifying  property  is  sufficiently  described  for  the  pur- 
pose of  identification  in  the  judgment  of  the  revising  bar- 
rister, according  to  the  provisions  of  the  40th  section  of 
the  later  act.  The  effect  of  the  discussion  is  this :  the 
appellant  says  to  the  revising  barrister — this  property  is 
not  sufficiently  described  in  your  judgment;  and  the  re- 
vising barrister  says — it  is  sufficiently  described  in  my 
judgment ;  and  that  is  conclusive. 

Decision  affirmed. 
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COUNTY  OF  MIDDLESEX. 


Walker Appellant. 

Payne Respondent. 


1845. 


CASE.  ^^^i,. 


At  a  Court  duly  holden  by  the  barrister  appointed  to  in  a  register  of 
revise  the  list  of  voters  for  the  county  of  Middlesex,  the  the plawS"' 
name,  place  of  abode  and  qualification  of  William  Gibbs,  abode  of  a  iroier 

'  "^       ^  ^  ^  ^     ^  i»  only  reqoired 

as  a  voter  in  respect  of  property  situate  within  the  hamlet  to  be  stated 
of  Mile-End  Old  Town,  were  described  in  the  register  for  ©ne^inth^e  united 
the  said  county  in  the  following  words,  that  is  to  say,  ^'°?Travelling 

— —  abroad  "  is  a 


Oibbe,  William. 


I 
Travelling  abroad.  I   Freehold  House. 


32,  Heath  Street  sufficient  de- 
scription  in  the 
column,  headed 


This  name  was  objected  to  by  the  appellant;  and  it  was  "place  of 

abode-" 

proved  that  the  voter  was  and  for  several  years  had  been     it  is  not  a  ge- 
traveUing  abroad,  and  had  no  fixed  place  of  abode;  but  ^l^\^ll^^x 
it  was  contended  by  the  appellant  that,  as  no  place  of  party  is  entitled 

to  costs  where 

abode  was  given,  the  name  ought  to  be  expunged.     The  the  Court  bean 
revising  barrister  was  of  opinion  that  as  the  voter  had  no  ^^  ^  ^^^  " 
fixed  place  of  abode,  but  was  travelling  abroad,  he  (the 
revising  barrister)  was  not  at  liberty  to  expunge  the  voter's 
name,  and  he  therefore  retained  it. 

If  the  Court  of  Common  Pleas  should  be  of  opinion 
that  a  better  description  of  the  voter's  place  of  abode^ 
under  the  circumstances  above  stated,  ought  to  have  been 
required,  the  name  was  to  be  expunged,  otherwise  to  be 
retained. 

(Signed)  L.  S.,  Revising  Barrister. 

H.  T.  Atkinson  for  the  appellant.  —  "Travelling 
abroad"  is  no  description  of  a  place  of  abode.  It  must  be 
considered  either  as  a  total  omission,  or  as  an  insufficient 
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1845.  description  of  the  voter's  place  of  abode;  and  in  either 
case  by  the  40th  section  of  the  6  Vict.  c.  1 8  (a),  if  the  omis- 
sion or  insufficient  description  is  not  supplied  to  the  satis- 
faction of  the  revising  barrister,  he  is  to  expunge  the 
name.  In  the  2  Will.  4,  c.  45,  schedule  (H),  No.  3,  giving 
the  form  of  the  list  of  county  voters,  examples  are  given 
in  the  second  column,  headed  ^^  place  of  abode,"  showing 
how  that  column  was  to  be  filled  up,  such  as  *'  Cheapside^ 
London,"  "  Long  Lane,  in  this  parish,**  &c.  These  exam- 
ples are  not  repeated  in  the  form  of  the  list  of  claimants 
given  in  the  schedule  to  the  6  Vict.  c.  18  (i),  but  they 
may  be  referred  to  as  explaining  the  later  statute.  The 
object  of  giving  the  place  of  abode  is  to  secure  informa- 
tion as  to  the  identity  of  the  party,  and  prevent  persona- 
tion at  the  time  of  polling.  By  the  46th  section  of  the 
6  Vict.  c.  18,  costs  may  be  given  against  a  party  making  a 
groundless  or  frivolous  claim  to  have  his  name  inserted  or 
retained  in  the  list  of  voters;  and  by  section  71,  upon 
proof  that  a  copy  of  the  barrister's  order  for  payment  of 
costs  ''  has  been  served  upon,  or  left  at  the  usual  place  of 
abode  of  the  person  in  the  said  order  directed  to  pay  such 
sum,"  a  justice  of  the  peace  may  issue  a  distress  warrant; 
but  that  proviso  would  be  inoperative  in  a  case  like  the 
present.  [^Maule,  J. — Then  do  you  say  this  party  has  no 
vote  ?]  He  may  be  in  the  situation  of  an  alien  or  a  minor« 
who  has  no  vote.  [Tindal,  C.  J. — A  minor  is  non  voti 
compos.]  The  7th  section  of  the  last  mentioned  statute 
also  empowers  an  objector  '*  to  give  or  cause  to  be  given 
to  the  person  so  objected  to,  or  leave  or  cause  to  be  left  at 
his  place  of  abode  as  described  in  such  list  (of  voters)  a 
notice  "  of  objection  ;  but  that  could  not  be  complied  with 
here. 

Phipson,  for  the  respondent,  was  not  called  upon. 

(a)  AnU,  p.  104. 

(6)  Schedule  (A.),  No.  3. 
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TiNDAL,  C.  J. — The  40tb  section  says,  that  '^  if  any  per-        1845. 
son  whose  name  is  included  in  any  such  list,  or  his  place  of      "I 
abode,  or  the  nature  or  description  of  his  qualification,  App. 

shall,  in  the  judgment  of  the  revising  barrister,  be  insufB-  jJ^J 
ciently  described  for  the  purpose  of  being  identified,'* 
the  barrister  shall  expunge  his  name.  I  suppose  that  in 
this  case  evidence  was  given  of  the  identity  of  the  party(a). 
The  great  difficulty  in  the  case  is,  that  if  the  present  voter 
is  to  be  disfranchised,  any  officer  in  the  army  or  navy,  or 
any  other  party  travelling  abroad  upon  public  business, 
would  be  in  the  same  predicament.  It  seems  to  me  that 
the  direction  in  the  schedule  means  the  place  of  abode  of 
the  party,  where  he  has  one.  It  never  could  mean  that 
such  parties  as  I  have  referred  to  should  lose  their  votes. 

CoLTMAN,  J. — It  seems  to  me  this  cannot  be  treated  as 
a  total  omission  of  the  place  of  abode,  and  if  it  is  merely 
an  insufficient  description,  it  appears  not  to  have  been  in- 
sufficient in  the  judgment  of  the  revising  barrister  (6). 

Maule,  J. — I  also  think  the  meaning  of  the  form  is  that 

(a)  If  the  words  of  tbe  section  above  cited  are  to  be  construed  reddendo 
singula  singulis,  it  would  seem  that  the  question  in  this  c;ise  upon  that  section 
would  have  been,  whether  the  place  of  abode  was  sutficiently  described  for  the 
purpose  of  being  identified,  which  it  could  perhaps  hardly  be  said  to  have  been. 
With  regard  to  notices  of  objection,  it  is  provided  by  section  100  that  "  if  no 
place  of  abode  of  the  person  objected  to  shall  be  described  in  the  said  list,  or 
if  such  pbce  of  abode  thaU  be  iituate  out  of  the  united  kingdom,  then  it  shall 
be  sufficient  if  notice  shall  be  given  to  tbe  said  overseers  or  to  such  occupying 
tenant  as  aforefaid  (if  any),  in  the  case  of  a  county  voter,  or,  in  the  case  of  a  city 
or  borough  voter,  to  tbe  overseers  or  to  tbe  town  clerk." 

No  inference  perhaps  can  be  drawn  from  this  provision  that  the  act  contem- 
plated that  a  county  voter  might  reside  abroad,  because  it  equally  applies  to  the 
case  of  a  borough  voter,  who  by  tbe  Reform  Act  must  reside  within  a  certain 
distance  of  the  borough  ;  but  nothing  is  said  as  to  the  residence  of  the  county 
voter.  See  tbe  concluding  proviso  of  the  40th  section,  giving  the  barrister  power 
to  supply  the  true  place  of  abode  of  a  county  voter  where  be  has  been  objected 
to  upon  the  ground  of  change  of  place  of  abode,  his  qualification  remaining  the 
same. 

{b)  See  the  last  case. 
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1845.       the  place  of  abode  of  the  voter  is  to  be  given  if  he  has 

wlun^!      ^^^'    ^^^  omission  here  is  fully  accounted  for.    The 

^FP'         same  form  requires  the  christian  name  of  the  voter  to  be 

Sup.        stated ;  but  it  may  be  he  has  none,  as  in  the  case  of  a 

Jew. 

Erle,  J.,  concurred. 

Decision  af&rmed. 

Phipion,  for  the  respondent,  applied  for  costs,  as  only 
one  side  had  been  heard  (a) ;  but  they  were  refused. 

(a)  Vide  Allen,  App.  and  Home,  Resp.  ante,  p.  415. 
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CITY  OF  LINCOLN. 

James  Hutchins      •     •    •     .    Appellant. 
Thomas  Brown RapondenU 

CASE. 


1845. 

Thurtday, 
Nooember  20. 


The  heading  of 
.  the  third  column 

AT  a  Court  held,  &c.,  William  Upton  appeared  to  have  of  the  form  of  a 
given  due  notice  of  his  claim  to  have  his  name  inserted  in  to  be  registered 
the  list  of  persons  entitled  to  vote  in  respect  of  property  l^ye^J^^hed 
occupied  within  the  parish  of  Saint  Peter-at-Arches.  ?•  (No.  6,)  to 

r«,  .  n    1  .  n«  the  6  Vict.  c.  18, 

The  notice  of  claim  was  as  follows : —  (viz. "Nature of 

"  Notice  of  claim.  ?87Dtenderto^ 

"  To  the  overseers  of  the  parish  of  Saint  Peter-at-  ^^'^^^^l^^^^ 
Arches  in  the  city  of  Lincoln.  fication  in  re- 

"  I  hereby  give  you  notice,  that  I  claim  to  have  my  name  thepart^  claims, 
inserted  in  the  list  made  by  you  of  persons  entitled  to  of^^Lhare  to 
vote  in  the  election  of  members  for  the  city  of  Lincoln,  be  given  in  the 

fourth  column. 

and  that  the  particulars  of  my  qualification  and  place  of    Therefore, 


abode  are  stated  in  the  columns  below. 
''  Dated  the  S3rd  day  of  April,  1845. 


where  a  party 
claims  to  be  re- 
gistered in  re- 
spect of  the  suc- 
cessive occupa- 
tion of  two 
houses,  it  is  suf- 
6cient  that  in 
such  third 
column  the  word 
''House"  be  in. 
sorted,  if  the 
successive  occu- 
pation is  shown 
m  the  fourth 
column. 

Where  under 
such  circum- 
stances, the  re- 
vising barrister 
held  that  the  na- 
(Signed)  "  William  Upton."      *I»~  o^  qnalifica- 

,  *^  tion  was  not 

He  proved  that  he  had  occupied  the  two  houses  de-  sufficiently  de- 
scribed for  the 
purpose  of  being  identified,  but  altered  the  statement  by  inserting  in  the  thiixil  column  the  words 
'*  Houses  occupied  in  immediate  succession,"  the  Court  affirmed  his  decision  with  costs  (a). 

Where,  in  a  consolidated  appeal  under  such  circumstances,  the  barrister  found  that  the 
consolidated  cases  depended  upon  the  same  point  of  law  as  that  decided  in  the  principal  case, 
the  Court  refused  to  remit  the  case,  in  order  that  the  qualifications  of  the  parties  whose  cases 

i  consolidated  might  be  stated. 

(a)  Vid$  infra,  p.  546,  n. 


Christian  Name 
and  Surname, 
&c. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  Lane,  or  other  place 
in  the  parish  or  township 
where  the  property  is 
situate,  &c. 

William  Upton, 

Much  Lane,  St. 

Peter-at-Arches, 

Lincoln. 

House. 

No.  5i,  Much  Lane,  St. 
Peter-at-Arches,  Lin- 
coln ;  and  previously  in 
the  occupation  of  a  house 
No.  12,  Saiot  Mary's 
Street,  in  the  parish  of 
St.  Mary-le-Wigford, 
Lincoln. 

646 
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hotcbins, 

Broww, 
Bstp. 


scribed  in  the  fourth  column  of  his  claim  in  immediate 
succession,  and  had  done  all  other  things  required  by  law 
to  entitle  him  to  have  his  name  inserted.  The  insertion 
of  his  name  was  duly  objected  to  by  James  Hutchins,  a 
registered  voter  for  the  said  city,  on  the  ground  that  the 
nature  of  his  qualification  was  insufficiently  described  for 
the  purpose  of  being  identified. 

On  behalf  of  William  Upton,  it  was  argued  first,  that 
the  description  was  sufficient ;  secondly,  that  if  not^  I  had 
power  to  correct  the  same. 

I  decided  that  the  nature  of  the  qualification  was  not 
sufficiently  described  for  the  purpose  of  being  identified ; 
but,  at  his  request,  I  altered  the  statement  as  follows  (a) : 


Christian  Name 
and  Surname. 


William  Upton, 


Place  of  Abode. 


Much  Lane,  St. 

Peter-at- Arches, 

Lincoln. 


Nature  of 
Qualification. 


Houses  occupied 
in  immediate 
succession. 


Street,  &c. 


21,  St.  Mary*8  Street, 
St.  Mary  le-Wigford, 
and  No.  5},  Much 
Lane,  Sl  Peter-at- 
Arches. 


and  inserted  his  name  with  such  alterations  in  the  list. 

(a)  Probably  it  is  not  meant  by  the  above  statement  that  the  revising  bar- 
rister altered  the  notice  of  claim  itself,  as  he  had  no  power  to  do  so.  Nor  would 
be  be  likely  to  make  any  alteration  in  the  list  of  claimants,  which  is  made  oat 
by  the  overseers  from  the  notices  of  claim.  The  wcrds  at  the  coromeocement 
of  the  40th  section  of  the  6  Vict.  c.  18,  (ante,  p.  104),  that  the  barristei  shall 
correct  mistakes  '*  in  any  list"  and  expunge  the  name  of  any  person  whose 
qualification  as  stated  *'  in  any  list"  is  insufficient  in  law,  are  certainly  large 
enough  to  include  the  list  of  claimants,  and  the  subsequent  references  in  the 
section  to  **  any  such  list*'  must  be  taken  in  as  large  a  sense.  But  considering 
the  whole  scope  of  the  sectioo,  its  enactments  were  probably  intended  to  apply 
only  to  "  any  list"  of  voters,  which  is  the  document  which  the  barrister  has  to 
revise. 

By  the  38th  section  it  is  enacted,  *<  That  the  revising  banister  shall  insert  in 
any  list  of  voters  for  any  city  or  borough  the  name  of  every  person  omitted,  who 
shall  be  proved  to  the  satisfaction  of  such  barrister  to  have  given  due  notice  of 
his  claim  to  be  inserted  in  such  list,  and  to  have  been  entitled  on  the  last  day 
of  July  then  next  preceding  to  have  his  name  inserted  thereon  in  respect  of  the 
qualification  described  in  such  notice  of  claim." 

And  the37ih  section  contains  a  similar  enactment  as  to  county  claimants. 

It  woald  be  an  unnecessary  proceeding  for  the  barrister  to  alter  the  list  of 
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And  whereas  also  it  appears  to  me  that  the  validity  of 
the  claims  of  John  Wilson  and  nine  other  parties  depend, 
and  have  been  decided  by  me,  upon  the  same  point  of  law 
as  that  which  occurs  in  the  case  of  William  Upton,  and 
my  decisions  have  also  been  appealed  against  in  such  cases, 
I  declare  that  such  appeals  (fepend  upon  the  decision  in 
the  case  of  William  Upton,  and  ought  to  be  consolidated. 
(Signed)  G.  W.,  Revising  Barrister. 

Manning^  Serjt.,  for  the  appellant  (on  a  former  day),  ap- 
plied that  the  case  might  be  remitted  to  the  revising  barris- 
ter, in  order  to  set  out  the  qualifications  of  the  other  persons 
whose  cases  were  consolidated  with  that  of  Upton,  as  the 
qualification  was  not  likely  to  be  the  same  in  all  the  cases. 

TiNDAL,  C.  J. — The  revising  barrister  has  found  that 
the  consolidated  cases  depend  upon  the  same  point  of 
law.  We  have  therefore  no  authority  to  remit  the  case. 
If  we  could  not  see  our  way,  the  case  would  be  different  (a). 

claimants,  thereby  making  it  at  variance  with  the  original  notice  of  claim,  and 
then  to  insert  the  name  and  qualification  of  the  party  in  the  list  of  voters  from 
the  amended  list  of  claimants — that  list  being  entirely  useless  after  the  revision* 
If  the  notice  of  claim  is  correct  in  every  particular,  and  the  qualification  of  the 
party  is  proved,  the  banister  inseru  the  name  and  qualification  in  the  list  of 
voters  as  a  matter  of  course.  If  the  claim  is  incurably  defective,  (as  where  the 
qualification  consists  of  a  successive  occupation,  and  the  claim  omits  all  men- 
tion of  it),  the  claim  is  disallowed.  If  the  claim  is  merely  informal,  as  in 
respect  of  a  misnomer,  or  inaccurate  description,  not  sufficient  to  prevent  the 
person,  place  or  thing  denominated  from  being  commonly  understood,  such  in- 
formality will  not  vitiate  the  notice,  (sect.  101)  i  and  if  the  party  proves  a  suf- 
ficient qualification,  the  simpler  course  would  seem  to  be,  that  the  barrister  should 
insert  the  name  and  qualification  in  the  list  of  voters  by  their  accurate  descrip- 
tion, leaving  the  list  of  claimants  unaltered.  For  in  such  a  case  the  party  has 
substantially  proved  himself  to  be  entitled  to  have  his  name  so  inserted  in  respect 
of  the  qualification  described  in  his  notice  of  claim,  under  sections  38  and  39. 

In  counties,  the  list  of  claimants,  together  with  the  old  register,  constitutes 
the  list  of  voters ;  and  in  such  case,  therefore,  an  alteration  might  be  necessary 
in  the  list  of  claimants. 

(a)  The  Court  would  probably  have  acceded  to  the  application  if  the  revising 
barrister  had  disallowed  the  claims ;  as  in  that  case,  if  the  decision  had  been 
reversed,  it  would  have  been  necessary  for  the  Court  to  notify  to  the  returning 
officer  the  manner  in  which  the  names  and  qualifications  were  to  be  entered. — 
Vide  6  Vict.  c.  18,  s.  67,  ante,  p.  19. 


1845. 


hutchiks, 

Brown, 
Bup. 


648  CASES  ON  APPEAL,  COMMON  PLEAS« 

1845.  Manning,  Serjt. — ^The  notice  of  claim  contained  an  in- 

UuTCHiNs,  sufficient  description  of  the  nature  of  the  qualification  in 
^PP'  the  third  column.  Instead  of  '^  house/'  the  claimant 
Rup.  should  have  inserted  *'  houses  occupied  in  immediate  sue- 
cession, "  as  was  done  by  the  revising  barrister ;  but  he 
ought  not  to  have  made  the  amendment,  and  should  have 
disallowed  the  claim.  The  case  resembles  Bartleit,  App., 
and  Gibbs,  Resp.  (a),  where  it  was  decided  that  if  the  qua- 
lification of  a  party  consists  in  the  occupation  of  several 
premises  in  immediate  succession,  he  ought  to  be  registered 
in  respect  of  all  such  premises ;  and  that  if  he  was  regis- 
tered only  in  respect  of  the  premises  last  in  his  occupation, 
it  is  a  misdescription,  which  the  revising  barrister  has  no 
power  to  correct  under  the  6  Vict.  c.  18,  s.  40(6).  That 
section  expressly  provides,  ''that,  whether  any  person 
shall  be  objected  to  or  not,  no  evidence  shall  be  given  of 
any  other  qualification  than  that  which  is  described  in  the 
list  of  voters  or  claim,  as  the  case  may  be,  nor  shall  the 
barrister  be  at  liberty  to  change  the  description  of  the 
qualification  as  it  appears  in  the  list,  except  for  the  pur- 
pose of  more  clearly  and  accurately  defining  the  same." 
Here  the  barrister  has  in  fact  changed  the  description  of 
the  qualification.  In  Bartlett,  App.,  and  Gibbs,  Resp., 
the  description  in  the  third  column  was  the  same  as  here, 
''house"  only.  [Tindal,C.  J, — The  successive  occupa- 
tion appears  here  in  the  4th  column,  which  was  not  the 
case  in  Bartlett,  App.^  and  Gibbs,  Resp.]  There  the 
party's  name  was  inserted  in  the  list  of  voters,  and  the 
mistake  was  that  of  the  overseers ;  here  the  misstatement 
is  the  act  of  the  party  himself,  and  it  is  a  fortiori  to  be 
taken  against  him,  as  he  is  bound  to  state  the  description 
of  the  property  correctly.  A  party  examining  the  list 
has  a  right  to  confine  his  attention  to  the  third  column,  as 
to  the  nature  of  the  qualification  ;  if  that  column  may  be 

(a)  Ante,  p.  98.  (6)  Anti,  p.  104. 
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eked  out  by  anything  contained  in  the  fourth » it  might       1845. 

equally  be  so  by  a  memorandum  sent  to  the  overseers,     HuTcnrKs, 

containing  the  particulars  of  the  property-    lErle,  J. —       b^'^' 

How  can  a  man,  reading  the  entry  '^  house/'  in  the  third        Bssp. ' 

column,  ascertain  that  it  is  a  false  or  improper  description 

of  the  qualification,  without  looking  to  the  fourth  column 

to  see  the  local  situation  of  the  property  ?     And  if  he 

does  that,  he  sees  that  the  qualification  consists  of  the 

successive   occupation  of    two  houses.]     The  objector 

might  know  the  claimant,  and  his  whereabouts.     [Tindal, 

C.  J. — You  insist  the  entry  should  have  been  "  houses."] 

That  would  not  have  been  sufficient.    It  should  have  been 

"houses  in  succession."     The  claimant  may  state  the 

nature  of  his  qualification  in  three  ways.     If  he  states  it 

as  "  house,''  simply,  he  must  show  the  occupation  of  one 

house  for  the  whole  year.    If  he  states  it  as  ^'  houses,"  he 

roust  show  that  he  occupied  two  or  more  houses  during 

the  whole  period  ;  either  of  which  would  be  suflicient  to 

confer  the  franchise ;  so  that  if  he  were  to  fail  upon  one, 

he  might  fall  back  upon  the  other.     Or,  thirdly,  he  may 

state  it  as  "  houses  in  succession,"  as  he  ought  to  have 

done  here.     [Erie,  J. — You  suppose  the  objector  knows 

the  claimant;  but  suppose  he  did  not,  he  could  not  be 

misled  by  the  insertion  of  the  word  *'  house."]     The  act 

was  not  meant  to  exclude  parties  from  being  objectors 

who  may  happen  to  have  a  knowledge  of  the  claimants. 

The  agent  for  an  objector  would  generally  have  some  local 

knowledge.    What  an  objector  would  naturally  do  would 

be  to  look  first  at  the  first  column ;  if  the  name  of  the 

party  was  wrongly  described  he  would  go  no  further ;  so, 

if  the  place  of  abode  was  wrongly  designated,  or  if  the 

nature  of  the  qualification  was   improperly  described. 

[Erie,  J. — The  third  column  is  merely  to  give  the  genus  or 

nature  of  the  qualification,  such  as  "house,"  or  "shop." 

Tindal,  C.  J. — In  Barlleli,  App.,  and  Gibbs,  Resp.,  the 

qualification  itself  was  deficient  as  stated.    If  the  claim 
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1845.  here  had  said  ''houses  in  succession''  in  the  third  column, 
HuTCHiN»  *^®  objector  must  still  have  looked  on  to  the  fourth  column* 
App.  Erie,  J. — Your  position  is  this,that  the  objector  knows  all 
Rnp, '  about  the  claimant,  and  knows  therefore  that  he  has  a  good 
qualification ;  but  in  reading  the  list  of  claimants  he  finds 
his  qualification  described  as  a  *^  house/*  in  the  third  co- 
lumn, and  he  persists  in  stopping  short  and  objecting,  with- 
out reading  further.]  It  is  submitted  he  has  a  right  to  do 
so,  if  the  description  in  that  column  is  insufiicient.  Houses 
are  often  without  a  number.  Suppose,  in  Bartlett,  App., 
and  Gibbs,  Resp.,  the  party  had  moved  from  one  house  in 
East  Street  to  another  in  the  same  street,  both  being  un- 
numbered, the  original  description  there  would  then  have 
been  sufficient,  if  it  is  held  so  here,  as  the  list  would  have 
afforded  no  other  means  of  showing  that  the  houses  had 
been  occupied  in  succession.  [Erie,  J. — 1  should  have 
recommended  the  repetition  of  the  words  '^  House,  East 
Street,*'  or  some  such  insertion.  It  would  have  been 
cy  pres.]  It  would  have  been  more  than  the  act  requires. 
When  the  house  has  no  number,  the  street  is  all  that 
need  be  given.  [Erie,  J. — In  that  case  the  qualification 
was,  in  fact,  different  from  the  one  stated.]  It  was  there 
held  that  the  revising  barrister  could  not  alter  the  list  by 
inserting  other  premises.  [Erie,  J. — Such  an  alteration 
would  not  have  been  ''for  the  purpose  of  more  clearly  or 
accurately  defining"  the  qualification.  Tindal,  C.  J. — The 
fourth  column  points  out  where  the  qualification  mentioned 
in  the  third  column  is  to  be  found.]  It  is  not  the  func- 
tion of  the  fourth  column  either  to  state  or  qualify  what 
is  contained  in  the  third,  namely,  the  qualification ;  it  is 
merely  to  state  the  locality. 

Clarke,  Serjt.,  for  the  respondent,  was  not  called  upon. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  original 
notice  of  claim  in  this  case  complied  with  all  the  requisites 
of  the  act.    The  question  depends  upon  the  construction 
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to  be  put  upon  the  15th  sect,  of  the  6  Vict.  c.  18^  and 
the  form  No.  6  in  schedule  B,  therein  referred  to.  (a) 
(His  lordship  read  the  section  and  form.) 

Now,  looking  at  that  form,  it  appears  quite  clear  that 
the  third  column  was  meant  to  point  out  only  the  general 
nature  of  the  qualification,  and  that  the  fourth  was  to 
particularize  it.  The  fourth  column  is  headed,  *'  Street, 
lane,  or  other  place  in  the  parish,  [or  *  township,']  where 
the  property  is  situate,  and  number  of  house,  (if  any). 


1845. 

HUTCDINS, 

App. 

Brown'v 

Hap. 


(a)  6  Vict.  c.  18,  s.  15,  enacts,  '*  That  every  person  whose  name  shall  have 
been  omitted  in  any  such  list  of  voters  for  any  city  or  borough  so  to  be  made 
out  as  aforesaid,  and  who  shall  claim,  as  having  been  entitled  on  the  last  day  of 
July  then  next  preceding  to  have  his  name  inserted  therein,  and  every  person 
desirous  of  being  registered  for  a  different  qualification  than  that  for  which  his 
name  appears  in  the  said  list,  shall,  on  or  before  the  twenty-fifth  day  of  August 
in  that  year,  give,  or  cause  to  be  given,  a  notice,  according  to  the  form  numbered 
(6;  in  the  said  schedule  (B),  or  to  the  like  effect,  to  the  overseers  of  that  parish 
or  township  in  the  list  whereof  he  shall  claim  to  have  his  name  inserted,  or  if 
he  shall  claim  as  a  freeman  of  any  city  or  borough  or  place  sharing  in  the 
election  therewith,  then  he  shall  in  like  manner  give  or  cause  to  be  given  to  the 
town  clerk  of  such  city,  borough,  or  place,  a  notice,  according  to  the  form  num- 
bered (7)  in  the  said  schedule  (B.),  or  to  the  like  eflFect ;  and  the  overseers  and 
town  clerks  respectively  shall  include  the  names  of  all  persona  so  claiming  as 
aforesaid  in  lists  according  to  the  forms  numbered  (8)  and  (9)  respectively  in 
the  said  schedule  (B)." 
The  **  notice  of  claim'*  in  schedule  B,  No.  6,  is  as  follows : — 
**  To  the  overseers  of  the  pTish,  [or,  •  township*]  of  — 
*'  I  hereby  give  you  notice,  that  I  claim  to  have  my  name  inserted  in  the  list 
mad^  by  you  of  persons  entitled  to  vole  in  the  election  of  a  member  [or  *  mem- 
bers'] for  the  city  [or  '  borough*]  of ,  and  that  the  particulars  of  my  quali- 
fication and  place  of  abode  are  stated  in  the  columns  below. 

"  Dated  the day  of ,  one  thousand  eight  hundred 


Christian  Name 
and  Surname 
of  the  claimant 
at  full  length. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  Lane,  or  other  place 
in  the  parish  [or  *  town- 
ship/] where  the  pro- 
perty   is    situate,    and 
number   of   house,    (if 
any).     [Whgn  th€  right 
depends  on  property']. 

•(Signed) 


•  J.  D.*' 


VOL.  I. — B.  A. 


P  P 
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1845.  [  When  the  right  depends  on  property.**]  The  latter  words 
HuTCBiws,  ovideotly  pointing  to  the  distinction  between  the  house* 
^PP'  holder's  qualification  and  the  reserved  rights  which  do 
Rstf.  not  depend  on  property.  In  this  case,  I  consider  the 
requisites  of  the  third  column  were  sufficiently  complied 
with  by  stating  a  "  house"  qualification.  I  cannot  suppose 
that  that  column  is  required  to  be  as  precise  as  the  fourth, 
otherwise  the  latter  would  not  have  been  necessary.  The 
argument  founded  upon  Bartleit,  App.,  and  Gibbs,  Resp., 
does  not,  I  think,  apply.  That  case  turned  upon  the 
requisites  of  the  fourth  column.  The  voter  was  down  in 
the  list  as  for  a  house  qualification,  and  the  locality  of  the 
property  was  described  in  the  fourth  column  as  in  *'  East 
Street"  only.  It  was  proved  at  the  court  of  revision  that 
he  had  not  had  a  sufficient  occupation  of  the  house  in 
East  Street,  but  that  his  real  qualification  was  made  up  of 
the  occupation  of  that  house  in  succession  from  another 
house  in  West  Street.  The  house  in  West  Street  was 
not  mentioned  at  all ;  and  the  court  held  that  it  ought  to 
have  been,  and  that  the  revising  barrister  had  no  power 
to  alter  the  list  by  inserting  the  successive  occupation  of 
the  two  houses.  I  think  that  case  was  rightly  decided ; 
but  it  diflers  materially  from  the  present.  If  we  suppose, 
as  in  common  charity  we  are  bound  to  do,  that  the  ob- 
jector in  this  case  was  a  man  of  common  intellect,  capable 
of  walking  about  without  assistance,  we  must  suppose 
that  the  notice  of  claim  would  give  him  sufficient  informa- 
tion as  to  the  nature  and  description  of  the  premises,  upon 
the  successive  occupation  of  which  the  claimant  meant  to 
rely.  I  think,  therefore,  that  the  decision  of  the  revbing 
barrister  must  be  affirmed,  and  with  costs. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  In  Bartlett, 
App.,  and  Gibbs,  Resp.,  there  was  clearly  an  insufficient 
description  of  the  qualification  of  the  party.     That  case 
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is  altogether  inapplicable  to  the  present.     I  think  the        1845. 
notice  of  claim  here,  as  it  originally  stood,  was  sufficiently     hutchins 
explicit ;  but  that  at  any  rate  the  revising  barrister  was        ^pP' 
authorised  under  the  40th  section  to  make  the  alteration,         Rnp,  ' 
as  it  appears  to  be  just  the  sort  of  case  contemplated  by 
that  section,  the  alteration  being  merely  ''  for  the  purpose 
of  more  clearly  and  accurately  defining"  the  qualification, 
leaving  it  in  all  essentials  the  same  as  before. 

Maule,  J.— I  have  not  heard  the  whole  argument,  but 
as  far  as  I  have,  I  concur  with  the  rest  of  the  Court. 

Erle,  J. — It  appears  to  me  that  the  nature  or  kind  of 
qualification  is  all  that  is  required  to  be  stated  in  the  tliird 
column ;  and  that  the  description  of  the  qualifying  pro- 
perty in  the  fourth  is  to  give  more  precise  and  accurate 
information.  I  am  therefore  of  opinion,  in  respect  of 
this  objection,  that  the  statement  in  the  third  column  of  the 
notice  of  claim  was  sufficient,  as  pointing  to  a  ''house'' 
qualification.  And  then  the  fourth  column  shows  that 
the  qualification  consists  of  the  successive  occupation  of 
premises  within  the  28th  section  of  the  Reform  Act.  I 
quite  agree  in  thinking  the  decision  in  Bartleti,  App.,and 
Gibbs,  Resp.,  was  right.  The  party  there  was  down  in 
the  list  of  voters  in  respect  of  the  occupation  of  a  house 
in  East  Street  only ;  but  he  relied  also  upon  the  occupa- 
tion of  a  house  in  West  Street.  If  he  had  intended  to 
rely  on  the  occupation  of  the  latter  house  only,  possibly 
the  revising  barrister  might  have  treated  it  as  a  mistake 
in  the  list  and  have  altered  it  accordingly ;  but  he  relied 
upon  a  totally  diiferent  qualification  from  that  which  was 
stated  in  the  list,  and  the  barrister  could  not  alter  it. 

Decision  affirmed,  with  costs, 
p  p2 
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1845. 

Thurtday,  ■ 
November  20. 


A,  conveyed 

ceriaia  estates 
to  trustees  for 
maintaining  a 
hospital  accord- 
ing to  certBJn 
**  constitutions." 
These  constitu- 
tions ordained 
that  there  were 
to  be  twenty  in- 
mates of  tbe  hos- 
pital ;  that  the 
rents  of  the  said 
estates  were  to 
be  paid  into  the 
treasury  of  the 
hospital ;  and 


COUNTY  OF  NOTTINGHAM. 

(Northern  Division.) 

James  Ashmore AppeUatU. 

Frederic  Lees Respondent. 

CASE. 

At  a  Court  held,  &c.  for  the  revision  of  the  list  of  voters 
for  the  parish  of  Harworth,  the  name  of  the  following 
person,  who  was  inserted  in  the  list  of  voters  for  the  said 
parish,  was  objected  to,  and  the  notices  duly  proved. 


Name  of 
Voter, 

Place  of 
Abode. 

Nature  of 
Qualification, 

Situation  of 
Property. 

Ashmore,  James. 

Shrewsbury  Hospi- 
Ul,  Sheffield. 

Freehold  interest  in 
lands,      buildings, 
corn  rents  in  lieu 
of  tithes. 

Harworth  and 
Styrrup. 

James  Ashmore  was  an  inmate  of  the  Shrewsbury  Hos- 
thegovernor,&c.  pital,  Sheffield,  in  the  county  of  York,  and  claimed  to  be 
o?ihe^rooiues"in  ^  voter  for  the  northern  division  of  Nottinghamshire,  as 
the  treasury  the  ijeing  entitled  as  such  inmate  to  an  equitable  life  estate  or 

Kum  of  2*.  W.  **  ^  ^  ^ 

per  week  to  each  interest  in  lands  and  corn  rents  in  lieu  of  tithes  arising 
a  certain  quan-   from  lands  in  the  parish  of  Harworth  and  the  adjoining 

whenever  the  The  Shrewsbury  Hospital  was  founded  in  pursuance  of 

fund  in  the  trea-  ^  ».  r 

sury  exceeded  100/.  the  surplus  was  to  be  distributed  among  the  inmates. 

By  a  subsequent  local  Act  of  Parliament  it  was  enacted  that  instead  of  such  Burplus  revenues 
being  so  distributed,  the  trustees  were  empowered  from  time  to  time  to  add  as  many  more  pen- 
sioners (or  inmates)  as  the  revenues  of  the  hospital  would  allow,  and  to  vary  their  weekly  stipend 
as  they. should  think  requisite,  so  that  such  stipend  should  at  no  time  be  reduced"  below  Ss.  6€f. 
per  week. 

Each  pensioner  had  received  for  some  time  past  the  sum  of  lOs.  per  week  as  a  stipend ;  the  re- 
vising barrister  found  that  if  the  pensioners  were  entitled  to  no  more  than  3s.  ^,  per  week  each, 
the  stipend  was  not  sufficient  in  value  to  confer  the  franchise : 

Held,  that  the  pensioners  were  not  entitled  to  more  than  3f.  6<i.  per  week  each  : 

Semble,  (per  Erte,  J.)  that  iliey  had  no  equitable  estate  in  land. 

Where  rent  arises  from  estates  in  two  counties,  semble,  that  it  may  be  apportioned  in  order  to 
ascertain  the  amount  arising  from  each. 
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the  will  of  Gilbert,  Earl  of  Shrewsbury,  by  Henry,  Duke        lSi5. 
of  Norfolk,  in  or  about  the  year  1673,  when  he  erected  the       .    ' 
hospital  at  Sheffield,  and  made  certain  statutes  and  con-         App. 
stitutions  for  its  government.     And  in  the  year  1680,  by         f^gspl 
indenture,  the  said  duke,  in  pursuance  of  the  will  of  the 
said  Earl  of  Shrewsbury,  conveyed   certain   lands  and 
tenements  to  trustees  for  the  puq)ose  of  maintaining  the 
hospital  and  paying  the  inmates  and  pensioners  accord- 
ing to  the  said  constitutions.     The  hospital  has  been  fur- 
ther regulated  by  certain  private  Acts  of  Parliament  re- 
spectively passed  in  the  11th  year  of  the  reign  of  King 
George  the  First,  the  10th  year  of  the  reign  of  King 
George  the  Third,  and  in  the  4th  year  of  the  reign  of 
King  George  the  Fourth,  confirming  the  foundation  of 
the  said  hospital  and  of  the  constitutions  thereof,  subject 
to  certain  changes  and  modifications  duly  introduced  by 
and  in  pursuance  of  the  said  statutes. 

There  are  now  twenty  male  inmates  of  the  said  hospital, 
of  whom  the  said  James  Ashmore  is  one,  and  as  such  in- 
mates they  occupy  and  enjoy  certain  rooms  and  premises 
at  Sheffield,  in  the  county  of  York ;  but  they  are  not  in 
the  occupation  of  any  property  in  the  county  of  Not- 
tingham. 

By  the  said  constitutions  it  is  (amongst  other  things) 
ordained  that  in  the  said  hospital  there  shall  be  for  ever 
one  governor  and  twenty  poor  persons,  who  shall  give 
themselves  to  the  service  of  God,  and  to  pray  for  the 
prosperity  of  the  noble  family  of  the  founder  and  his 
posterity.  And  that  the  said  governor  and  every  of  them 
should  enjoy  such  chambers,  rooms  and  accommodations 
from  time  to  time  for  their  lives  together,  with  such  sti- 
pend and  all  other  allowances  as  are  thereinafter  to  every 
of  them  limited  and  appointed,  every  one  of  them  well  and 
honestly  behaving  himself  according  to  the  said  statutes 
and  constitutions. 


» 


666  CAaBS  ON  appeal,  common  pleas. 

1846.  It  is  ako  provided  by  the  said  constitutions  that  the 

AsHMORi  "^^^  Duke  of  Norfolk  and  his  heirs  should  from  time  to 
^PT^'  time  nominate  the  governor  and  certain  persons  who  were 
nup\  to  be  assistants  to  the  governor  in  the  disposal  of  the 
revenues  at  the  said  hospital.  And  they  were  to  receive 
the  rents  from  the  collector  and  lay  them  up  in  the  treasury 
of  the  hospital^  and  one  or  more  of  them  were  to  meet 
monthly  with  the  governor  in  the  hall,  and  pay  the  said 
inmates  their  allowances  (as  thereinafter  limited  and  ap- 
pointed) out  of  the  monies  in  the  treasure  house,  that  is 
to  say,  two  shillings  and  sixpence  a  week  for  each  inmate 
(which  sum  has  since  been  considerably  increased  under 
the  powers  given  by  the  said  Acts  of  Parliament) ;  and 
also  to  every  one  in  due  season  two  wain  loads  of  pit  coals 
for  one  whole  year's  firing.  And  the  assistants  aforesaid 
were  also  from  time  to  time  to  advise  and  assist  the  gover- 
nor in  buying  such  clothing  in  such  manner  as  thereafter 
directed,  that  is  to  say,  to  every  man  a  purple  gown  in 
seven  years  for  festival  days,  and  a  blue  one  every  two 
years  to  be  clothed  withal. 

It  was  aUo  further  provided  by  the  s^id  constitutions 
that  a  register  should  be  kept  of  all  the  members  of  the 
hospital  after  their  regular  election.  And  that  the  poor 
men  should  be  widowers  or  bachelors,  and  threescore 
years  of  age  or  upwards,  unless  any  of  them  should  be 
particularly  dispensed  with  by  the  said  duke  or  his  heirs. 
And  that  for  electing  them,  the  said  governor  and  three 
assistants,  or  the  major  part,  should,  on  the  death  or 
removal  of  every  poor  person,  present  the  names  of  two 
persons  for  every  void  place  to  the  said  duke  or  his  heirs, 
to  the  end  that  the  said  duke  or  his  heirs  might  elect 
one  or  more  to  the  vacant  place  or  places.  And  that  if 
the  duke  or  his  heirs  should  neglect  to  choose  within  six 
weeks,  the  governor  and  assistants,  or  the  majority,  were 
then  to  fill  the  vacancy  or  vacancies,  provided  that  the 
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said  founder  or  his  heirs,  might,  if  he  or  they  thought  fit,        1846. 
make  choice  of  a  poor  person  qualified  according  to  the      aihhok*, 
statutes  without  any  certificate  from  the  governor  and  as-         ^pp* 
sistants.  Retp. 

It  was  further  provided  by  the  said  constitutions  that 
the  persons  to  be  elected  should  be  chosen  from  Sheffield, 
if  fit  persons  were  to  be  found  therein,  the  poor  tenants  of 
the  founder  and  his  heirs  to  have  the  preference ;  and  if 
proper  persons  could  not  be  found  in  Sheffield,  the  said 
duke  or  his  heirs  might  choose  any  person  qualified  ac' 
cording  to  the  statutes  in  any  place  where  the  duke  or  his 
heirs  bad  lands  descended  to  him  from  the  said  Gilbert, 
Earl  of  Shrewsbury. 

The  persons  to  be  elected  were  to  be  poor  indigent 
people  well  esteemed  of  for  Godly  life  and  conversation, 
and  of  good  condition,  and  peaceable  and  quiet  amongst 
their  neighbours,  and  such  as  by  persons  of  honest  repute 
should  be  judged  fit  objects  of  the  charity ;  but  if  it  should 
so  happen  by  misinformation  or  mistake  that  any  person 
should  be  elected  wanting  such  qualifications  as  are  in  the 
statute  required,  or  should  afterwards  marry  or  in  any- 
wise misbehave  themselves  contrary  to  the  said  rules 
and  constitutions,  that  then  every  such  poor  person  should 
be  removed  and  expelled  by  the  governor  and  assistants 
for  the  time  being,  or  the  major  part,  and  another  chosen 
in  his  place. 

It  yras  further  provided  by  the  said  constitutions  that 
the  said  poor  persons  were  to  employ  themselves  in  some 
work  or  labour  according  to  their  abilities.  That  no  one 
was  to  lodge  with  any  of  the  said  poor  persons,  or  be  ad- 
mitted to  inhabit  in  their  rooms  without  license  as  therein 
mentioned,  and  that  none  of  the  said  i>oor  persons  should 
lodge  abroad,  wander  or  beg  alms,  upon  pain  of  ex- 
pulsion. 

It  was  also  ordained  that  the  gowns  belonging  to  the 
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1845.       poor  persons  should  on  their  death  go  to  their  successors, 
AsBMORE,      ^^^  ^hat  in  the  year  when  they  had  no  gowns  two  shirts 
Lbm         •hould  be  provided  for  the  men. 

^^'  It  was  also  provided  that  if  the  said  poor  persons  should 

profanely  curse  or  swear,  or  frequent  taverns  or  alehouses, 
or  remain  there  above  an  hour  in  a  day,  or  be  drunk  or 
any  otherwise  misbehave  themselves,  that  the  governor 
and  assistants  might  for  a  first,  second  and  third  offence 
impose  certain  specified  fines  to  be  stopped  out  of  their 
weekly  allowances,  and  that  if  the  said  offender  should  be 
incorrigible,  and  should  not  reform  his  life,  then  the 
offender  should  be  expelled,  provided  that  the  governor 
and  assistants,  and  the  duke  and  his  heirs,  might  after- 
wards at  their  pleasure  by  writing  restore  the  person  so 
expelled. 

It  was  also  ordained  that  what  monies  should  at  the 
end  of  any  year  remain  over  the  necessary  disbursements 
thereby  authorized  should  be  put  into  the  common  trea- 
sury, and  whenever  it  should  be  found  that  there  remained 
in  the  treasury  (all  necessary  charges  being  defrayed) 
above  100/.,  that  then  all  such  surplus  money  exceeding 
100/.  should  be  equally  distributed  amongst  the  poor  per- 
sons according  to  the  proportion  of  their  allowance. 

Certain  other  particular  regulations  were  made  by  the 
said  constitutions,  but  they  are  not  material  to  the  present 
case.  No  power  of  expulsion  was  given  except  those 
which  are  above  set  out. 

It  was  further  ordained  that  the  said  duke,  anything 
therein  contained  to  the  contrary  notwithstanding,  did 
reserve  power  to  himself  and  his  heirs  for  ever,  to  alter, 
dispense  with  or  repeal,  at  his  or  their  wills  or  pleasures, 
any  of  the  said  statutes,  constitutions  and  ordinances,  and 
to  add  such  new  ones  from  time  to  time  as  he  or  they  in 
their  wisdom  should  think  fit  for  the  better  government  of 
the  said  hospital,  provided  always  that  neither  the  duke 


MICHAELMAS  TERM,  IX  VICT.  559 

nor  his  heirs  should  divert  or  diminish  any  part  of  the        1845. 
200/.  clear  yearly  revenue,  which  was  the  minimum  amount      ashmori 
originally  appointed  by  the  will  of  the  said  Earl  of  Shrews-         ^Vf^ 
bury  for  the  maintenance  of  the  said  hospital  when  he         B.t%ji\ 
directed  the  same  to  be  founded. 

The  hospital  as  it  now  exists  is  governed  by  the  said 
constitutions  as  modified  by  the  said  Acts  of  Parliament. 
The  material  enactments  of  the  said  Acts  of  Parliament, 
with  reference  to  the  present  case,  are  that,  instead  of 
having  the  surplus  revenues  distributable  amongst  the  ori- 
ginal number  of  pensioners,  additional  pensioners  were 
directed  to  be  chosen,  and  the  trustees,  under  the  direction 
of  the  duke,  were  empowered  and  directed  from  time  to 
time  to  add  as  many  more  pensioners  as  the  revenues  of 
the  hospital  would  allow  (leaving  a  sufficient  surplus  for 
repairs  and  incidental  expenses).  And  the  trustees  were, 
under  the  directions  of  the  duke,  to  pay  to  the  pensioners 
such  fixed  stipends  as  they  should  think  fit  (having  regard 
to  the  revenues  of  the  hospital),  and  to  lessen  or  increase, 
vary,  change  and  alter  such  weekly  stipends  as  they  should 
find  requisite,  so  that  the  stipends  should  at  no  time  be 
reduced  below  Zs,  6c/.  a  week. 

The  hospital  was  never  incorporated,  and  the  estates 
from  which  its  revenues  arise  have  always  been  and  are 
now  vested  in  trustees,  to  hold  the  said  estates  in  trust, 
to  apply  the  revenues  for  the  purpose  of  keeping  the  hos- 
pital in  repair  and  paying  the  pensioners'  stipends  and 
allowances  of  coals  and  clothing,  and  also  paying  the  go-* 
vernor's  salary  and  other  incidental  expenses  of  the  esta- 
blishment, according  to  the  constitutions  as  modified  by  the 
Acts  of  Parliament.  The  trustees  have  no  beneficial  in- 
terest in  any  part  of  the  property.  Upon  a  trustee  dying, 
the  Duke  of  Norfolk  and  his  heirs,  or,  in  his  default,  the 
surviving  trustees,  nominate  a  new  trustee. 

The  revenues  of  the  hospital  arise  entirely  from  real 
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1845.  property,  which  is  partly  situate  in  Yorkshire  and  partly  in 
j^^^Q^  Nottinghamshire.  The  Yorkshire  property  forms  nearly 
^rp*  two-thirds  of  the  whole  in  value,  and  the  remaining  pro- 
B$ip[  perty  is  in  or  arises  from  Harworth  and  Styrrup,  as  de- 
scribed in  the  list.  Such  residue  consists  partly  of  land 
belonging  to  the  hospital,  and  partly  of  corn-rents  in  lieu 
of  tithes  arising  from  land  belonging  to  other  parties.  The 
revenues  from  the  different  estates  of  the  hospital  form 
one  general  fund,  out  of  which  the  expenses  of  the  esta- 
blishment and  the  allowances  of  the  pensioners  are  paid 
without  any  distinction  as  to  the  Yorkshire  or  Nottingham- 
shire property. 

According  to  the  ordinary  usage  of  the  hospital,  the 
pensioners,  when  chosen,  enjoy  the  benefit  of  the  institution 
as  long  as  they  live.  No  instance  of  dismissal  appears  to 
have  been  known. 

James  Ashmore,  the  person  named  in  the  list,  was  duly 
appointed  an  inmate  of  the  said  hospital,  and  as  such  in- 
mate he  receives  a  fixed  stipend  of  10#.  per  week,  and 
also  the  allowance  of  coals  and  clothing  according  to  the 
constitutions,  but  neither  he  nor  any  pensioner  receives 
anything  beyond  the  said  weekly  stipend  and  allowance. 

If  this  weekly  sum  and  the  average  annual  value  of  his 
allowance  for  coals  and  clothing  are  to  be  added  together, 
and  are  to  be  considered  as  arising  from  the  whole  of  the 
real  estates  of  the  hospital,  and  to  be  apportionable  be- 
tween the  two  counties  of  Yorkshire  and  Nottinghamshire, 
according  to  the  relative  values  of  the  estates  in  each,  the 
amount  of  the  proportion  to  be  so  considered  as  arising 
from  Nottinghamshire  would  be  of  sufficient  value  to  en- 
title him  to  be  placed  on  the  register,  provided  his  interest 
were  in  other  respects  sufficient ;  but  if  the  value  of  the 
coals  and  clothing  is  not  to  be  taken  into  account,  then  the 
proportion  of  the  money  stipend  alone  would  be  insuffi- 
cient.   The  original  stipend  of  2s.  6d.  a  week,  and  the 
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subsequently  fixed  stipend  of  S^.  6d.  per  week  would  be        1845. 
quite  insufficient  in  any  case ;   and  if  the  land  and  corn      ^^^^^ 
rents  in  Nottinghamshire  are  not  to  be  added  together  in         ^pp- 
estimating  the  total  value  of  the  Nottinghamshire  property         R$ip! 
as  described  in  the  list^  the  value  would  in  no  case  be  suf- 
ficient. 

On  the  part  of  the  objector  it  was  contended  before 
me: — 

1.  That  James  Ashmore  had  not  a  life  interest  in  the 
emoluments  he  enjoyed  by  virtue  of  his  appointment  as 
an  in-pensioner  of  the  hospital. 

2.  That  if  he  had  a  life  interest  in  such  emoluments^  it 
was  not  proved  that  he  had  any  legal  or  equitable  estate 
in  lands  or  tenements  in  the  county  of  Nottinghami  as  the 
whole  real  estates  were  in  two  different  counties,  and  James 
Ashmore  was  not  entitled  to  require  payment  of  his  sti- 
pend, or  his  allowances,  or  any  part  of  them,  out  of  the 
Nottinghamshire  property  in  particular,  but  that  this  was 
a  matter  in  the  discretion  of  the  trustees. 

3.  That  even  if  he  had  an  equitable  estate  in  the  Not- 
tinghamshire property,  yet  as  that  property  consisted 
partly  of  lands  and  partly  of  corn  rents  arising  from  lands 
not  belonging  to  the  hospital,  these  two  different  de^ 
scriptions  of  property  could  not  be  joined  to  make  up  the 
requisite  value  for  the  franchise^  each  of  them  being  singly 
insufficient  for  the  purpose. 

4.  That  the  mere  right  to  receive,  as  an  inmate  of  the 
hospital,  the  said  weekly  stipend  and  the  said  allowance 
of  coals  and  clothing  (according  to  the  said  constitutions 
and  Acts  of  Parliament),  did  not  constitute  a  sufficient 
equitable  estate  or  interest  in  the  real  property,  out  of  the 
rents  and  profits  of  which  such  allowances  were  made,  to 
entitle  James  Ashmore  to  be  placed  on  the  register,  and 
that  at  all  events  the  value  of  the  allowances  for  coals  and 
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1845.       clothing  could  not  be  taken  into  account  to  make  up  the 
;  requisite  value. 

App.    '         I  decided  in  favor  of  the  objector  upon  the  second  and 
ilctfl.        fourth  grounds,  and  expunged  the  name  from  the  register 
subject  to  the  present  case. 

(Signed)  G.  H.,  Revising  Barrister. 

[The  cases  of  sixteen  other  parties  were  consolidated 
with  the  above.] 

I  further  state  that,  in  pursuance  of  the  power  given  to 
me  by  the  44'th  section  of  the  statute  of  the  6  Vict.  c.  18, 
I  name  the  said  James  Ashmore,  who,  by  his  agent  duly 
authorised  in  that  behalf^  has  consented,  on  behalf  of 
himself  and  all  the  other  persons  respectively  interested  in 
the  said  appeals,  to  be  the  appellant  in  such  consolidated 
appeal  and  to  prosecute  the  same  in  Hke  manner  as  any 
other  appellant  might  in  his  own  case  under  the  pro- 
visions of  the  said  statute,  and  I  also  nominate  and  ap- 
point the  said  Frederick  Lees  to  be  the  respondent  in 
the  said  consolidated  appeal,  the  said  Frederick  Lees 
having  in  like  manner  consented  to  be  respondent  therein. 
Dated  this  23d  day  of  October,  in  the  year  of  our  Lord 
1845. 

(Signed)  6.  H.,  Revising  Barrister. 

Mellor  for  the  appellant. — The  case  does  not  find  whe- 
ther the  voter  was  appointed  before  or  after  the  passing  of 
the  Reform  Act,  2  Will.  4,  c.  45;  but  on  the  part  of  the 
appellant  it  will  be  sufficient  to  argue  it  as  though  he  had 
been  appointed  after  that  period,  (a)     [Tindal,  C.  J. — We 

(a)  Id  which  case  the  voter,  asBumiog  be  had  a  life  estate  in  th-;  property  in 
questioD,  not  being  in  the  actual  and  boni  fide  occupation  thereof,  must  have 
had  an  estate  of  the  clear  yeai  ly  value  of  10/.     Vid,  infra,  p.  666. 

By  the  2  Will.  4,  c.  45,  a.  18,  it  is  enacted,  "  That  no  peison  shall  be  enti- 
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must  decide  upon  the  facts  of  the  case  as  found  by  the        1845. 
revising  barrister.]  Ashmoeb, 

First,  the  voter  took  a  life  interest  in  the  emoluments         ^^^' 

.  Lbe», 

in  question,  according  to  the  decision  in  Simpson  App.  ^<p* 
and  Wilkinson  Resp.  (a).  [Mauley  J. — That  point  does 
not  appear  to  be  referred  to  us  by  the  revising  bar- 
rister, and  by  the  42nd  sect,  of  the  6  Vict.  c.  18  (6), 
we  can  only  enter  upon  the  question  raised  by  him. 
Tindal,  C.  J. — The  point  was  decided  in  your  favour, 
and  there  is  no  appeal  in  respect  to  it.] 

Then  the  first  question  will  be  whether  the  voter  has 
a  sufficient  real  estate  in  the  county  of  Nottingham, 
It  appears  that  the  estates  lie  in  two  different  counties,  that 
the  rents  are  carried  to  one  common  fund,  which  is  to  be 
paid  into  the  treasure  house^  out  of  which  the  stipends 
are  to  be  paid  to  the  parties.  If  the  rents  may  be  appor- 
tioned, it  is  foiind  in  the  case  that  the  amount  of  the  pro- 
portion to  be  considered  as  arising  from  Nottinghamshire 

tied  to  vote  Id  the  election  of  a  koight  or  knights  of  the  shire  to  serve  in  any 
future  parliament,  or  in  the  election  of  a  member  or  members  to  serve  in  any 
future  parliament  for  any  city  or  town,  being  a  county  oF  itself,  in  respect  of  any 
freehold  lands  or  tenements  whereof  such  person  may  be  seised  for  his  own 
life,  or  for  the  life  of  another,  or  for  any  lives  whatsoever,  except  such  person 
shall  be  in  the  actual  and  bond  Jide  occupation  of  such  lands  or  tenements?  or 
except  the  same  shall  have  come  to  such  person  by  marriage,  marriage  settle- 
ment, devise,  or  promotion  to  any  benefice,  or  to  any  office,  or  except  the  same 
shall  be  of  the  clear  yearly  value  of  not  less  then  10/.,  above  all  rents  and 
charges  payable  out  of  or  in  respect  of  the  same,  any  statute  or  usage  to  the 
contrary  notwithstanding.  Provided  always,  that  nothing  in  this  act  contained 
shall  prevent  any  person  now  seised  for  his  own  life,  or  for  the  life  of  another, 
or  for  any  lives  whatsoever,  of  any  freehold  lands  or  tenements  in  respect  of 
which  he  now  has,  or  but  for  the  passing  of  this  act  might  acquire,  the  right  of 
voting  in  such  respective  elections,  from  retaining  or  acquiring,  so  long  as  he 
shall  be  so  seised  of  the  same  lands  or  tenements,  such  right  of  voting  in  re- 
spect thereof,  if  duly  registered  according  to  the  respective  provisions  herein- 
after contained." 

j^s  to  this  section,  see  Elliott  on  Registration,  p.  94,  et  seq.,  2nd  ed. 

(a)  Ante,  p.  308. 

(6)  Ante,  p.  267. 
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1845.  Would  be  of  sufHcient  value  to  entitle  the  voter  to  be 
'  AsniioBB~  placed  on  the  register^  provided  his  interest  were  in  other 
LsM  respects  sufficient.  And  there  is  no  reason  why  the  rent 
i^p«  should  not  be  so  apportioned.  [Erie,  J. — The  8  Hen.  6^ 
c.  7,  required  county  electors  to  be  resident  within  the 
county,  but  it  does  not  appear  to  have  been  requisite  by 
that  statute  that  the  forty  shillings  which  gave  the  qualifi- 
cation should  arise  within  the  county.]  (a)  The  voter  in 
this  case  could  not  require  the  trustees  to  pay  the  whole  of 
his  stipend  out  of  the  Nottinghamshire  estates^  he  is  paid 
out  of  the  common  fund,  one  third  of  which  arises  in  that 
county.  [Tindal,  C.  J. — The  frame  of  the  objection 
would  rather  seem  to  be,  that  the  trustees  have  the  dis- 
cretion to  pay  A.  out  of  the  Yorkshire  rents  and  B.  out  of 
the  Nottinghamshire  rents.  That  is  clearly  not  so. 
Maule,  J. — If  it  were,  and  490/.  arose  out  of  the  estates  in 
Nottinghamshire,  and  10/.  out  of  those  in  Yorkshire,  the 
trustees  would  have  it  in  their  power  to  prevent  any  one 
of  the  parties  from  having  a  vote.]  It  is  like  the  appor- 
tionment of  a  mortgage  arising  in  two  different  counties, 
in  which  case  the  voter  could  not  treat  the  mortgage  as 
arising  out  of  one  county  only.  In  Elliott  on  Registra- 
tion it  is  said,  ''  it  would  rather  appear  that  the  mortgage 
ought  to  be  rateably  apportioned  to  the  different  estates ; 
otherwise,  where  they  are  situate  in  different  counties,  the 
claimant  might  prove  in  each,  taking  them  together,  that 
he  had  an  estate  of  forty  shillings  value  above  the  mort- 
gage money ;  whereas,  by  apportioning  the  mortgage,  it 
might  appear  that  he  had  not  sufficient  in  either.  In  like 
manner,  where  there  are  several  mortgagors,  the  interest 
would  be  rateably  apportioned  among  the  whole,  and  not 


(a)  This  was  altered  by  the  10  Hen.  6,  c.  2,  by  which  the  freehold  qualifica- 
tion was  required  to  be  lying  within  the  county. 
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the  full  amount  charged  upon  each  individual.    The  true        1845. 
principle  is  that  of  contribution,  which  a  court  of  equity      Ashmorb, 
will  enforce."  (a)  ^^^ 

The  second  question,  which  is  the  more  important  one,  ^«v- 
is  as  to  whether  the  voter's  right  to  the  stipend  gives  him 
an  equitable  estate.  [Tifidal,  C.  J. — It  does  not  pre- 
cisely appear  in  this  case  upon  what  ground  this  point 
was  decided.]  It  is  perfectly  immaterial  whether  the 
voter  receives  money  or  money^s  worth,  such  as  coals 
or  clothing,  which  are.  delivered  in  specie,  they  being 
what  money  purchases.  [Maule,  J. — And  what  will  fetch 
money.  Probably  the  gowns  must  be  struck  out  of  the 
consideration,  for  the  voter  has  only  a  life  interest  in  them, 
as  they  are  to  go  to  his  successor.]  The  value  of  the 
coals,  at  any  rate,  may  be  taken  into  the  calculation,  as  the 
purchase  money  for  them,  as  well  as  the  stipend  itself, 
both  issue  from  the  profits  of  the  lands.  If  the  value  is 
sufficient,  the  estate  of  the  voter  was  clearly  so.  The 
trustees  had  not  an  arbitrary  discretion  as  to  the  removal 
of  the  inmates.  This  case  differs  from  Davis  App.  and 
Waddington  Resp.,  (6)  where  there  was  nothing  in  the 
context  of  the  letters-patent  to  limit  the  discretion  of  the 
trustees  in  that  respect ;  but  here  several  circumstances 
are  pointed  out  by  which  that  discretion  is  fettered.  The 
trustees  are  obliged  by  the  original  constitutions  to  divide 
the  surplus  above  100/.  amongst  the  inmates.  [Mcnde,  J. — 
It  appears  that  by  one  of  the  acts  of  parliament,  the 
trustees  were,  *^  under  the  directions  of  the  duke,"  to  pay 
to  the  pensioners  such  fixed  stipends  as  they  should  think 
fit,  not  being  less  than  Ss.  6d,  per  week.  Does  that  refer  to 
the  original  directions  of  the  Duke  of  Norfolk,  or  to  the 

(a)  P.  84,  2od  edit,  citing  Long  v.  Short,  1  P.  Wm8.403 ;  3  Vern.  756. 
(6)   Ante,  p.  299. 
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1845.        directions  of  some  future  duke  ?     The  duke  might  have  an 
^^^^^^^       heir  who  was  not  Duke  of  Norfolk.]     The  point  seems 
^PP'         doubtful.     But  as  the  weekly  stipend  might  be   raised 
ke$p,         above  3^.  Qd.^  and  has  in  fact  been  so  raised,  it  is  submit- 
ted that  the  voter  had  a  life  estate  of  sufficient  value, 
though  it  might  be  determinable,  in  case  of  such  stipend 
being  reduced ;  as  if  an  estate  is  granted  to  A.  until  he  goes 
to  Westminster,  it  is  a  life  estate,  though  he  may  go  to 
Westminster  the  next  day,  and  thereby  determine  it. 

Byles,  Serjt.  for  the  respondent. — The  ground  of  the 
revising  barrister's  decision  was  that  the  voter  had  no 
right  to  more  than  3s.  6d.  per  week  besides  the  allowance 
of  coals  and  clothing,  and  that  if  even  their  value  were 
added,  the  amount  would  not  be  sufficient  to  give  the 
qualification.  It  is  found  that  the  weekly  stipend  of 
3^.  6d.  alone  clearly  would  not  be  sufficient.  It  is  impos- 
sible to  contend  that  this  pensioner  has  an  estate  of  more 
than  the  amount  of  the  weekly  stipend  of  3^.  6d.  He 
does  not  live  in  or  occupy  any  lands  in  Nottinghamshire ; 
to  be  entitled  to  vote  therefore  for  that  county  he  must, 
under  the  circumstances,  have  a  right  to  an  incorporeal 
estate  therein.  [Maule,  J. — Why  so  ?]  The  legal  estate 
here  is  in  trustees.  [Maule,  J. — But  a  cestui  que  trust 
has  not  an  incorporeal  estate ;  he  has  an  equitable  estate. 
Trustees  have  no  beneficial  interest ;  the  equitable  estate 
is  vested  in  those  who  have.]  It  is  submitted  that  this  is 
in  the  nature  of  a  payment  out  of  land.  But  either  way  it 
is  immaterial,  if  the  party  has  no  right  to  receive  the  suffi« 
cient  value.  [Tindal,  C.  J. — The  case  does  not  state 
whether  the  party  was  appointed  before  the  Reform  Act ; 
if  he  was,  an  estate  of  40*.  would  have  been  sufficient ;  if 
after,  an  estate  of  the  value  of  10/.  is  necessary;  but  it 
would  appear  that  he  must  have  been  appointed  after  the 
Reform  Act,  as  otherwise  3s,  Qd,  per  week  would  be  suffi- 
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cient  (a).    There  is  a  general  power  given  by  the  acts  of       1845. 
parliament  to  the  trustees  to  increase  the  number  of  the     abhmoei 
recipients  of  the  charity  from  time  to  time,  provided  that        ^vp* 
the  amount  of  weekly  stipend  payable  to  each  is  never         lUip. 
reduced  below  S^*  G^f. ;  that,  therefore,  is  the  only  sum  to 
which  each  has  any  right,  and  in  which  he  can  be  said  to 
have  any  estate.    Anything  paid  to  them  beyond  that 
sum  is  a  mere  eleemosynary  and  capricious  payment ; 

I  which  the  duke  or  the  trustees  may  stop  at  any  time. 

I  With  regard  to  the  coals  and  gowns,  the  latter  clearly 

cannot  be  taken  into  the  account,  as  the  pensioners  have 
merely  the  usufruct  in  them ;  and  the  value  of  the  coals  will 
not  make  the  sum  sufficient.  [Maule,  J. — The  revising 
barrister  speaks  of  the  ''  average  annual  value  of  his 
(the  voter's)  allowance  for  coals  and  clothing  :*'  I  presume 
that  must  be  the  average  value  under  the  circumstances ; 
that  is,  the  value  to  the  voter  himself.] 

As  to  the  point  with  respect  to  the  apportionment  of  the 
sum,  it  is  admitted  that  no  satisfactory  answer  can  be 
given  to  the  argument  on  the  other  side. 

[Erie,  J. — The  difficulty  I  have  is  to  see  what  estate  these 
pensioners  have  in  any  lands.  Suppose  the  duke  had 
wished  to  leave  something  to  his  servants,  and  devised 
certain  land,  the  rents  of  which  were  to  go  to  his  family, 
out  of  which  the  duke  desired  that  they  should  pay  10/. 
yearly  to  each  servant  who  had  been  in  his  service  for 
five  years  ;  would  those  servants  take  an  estate  in  land  ?] 
MeUor  in  reply. — It  is  submitted  they  would  be  enti- 
tled to  vote  as  cestui  que  trusts  under  the  74th  sect,  of 
the  6th  Vict.  c.  18  (i).      [Erie,  J.— Is  not  this  a  very 

(a)  Vid,  sup.  p.  562.  The  weekly  stipend  of  3f.  6d.  would  amount  to  9/.  2<. 
per  annum,  and  deducting  two  thirds  of  that  sum,  as  arising  in  Yorkshire,  it 
would  leave  3/.  Oi.  8d.  arising  in  Nottinghamshire. 

(6)  6  Vict  c.  18,  s.  74,  after  recitbg  the  23rd  and  26th  sections  of  the 
2  V^ill.  4,  c  46,  "  that  no  person  shall  be  allowed  to  have  any  vote  in  the 

VOL.  I. — B.  An  Q   Q 
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1845.  different  species  of  trust  from  those  there  referred  to?] 
AsBMOfts,  -^ny  pensioner  might  obtain  a  decree  in  chancery  for  the 
llS"  payment  of  his  stipend  if  it  were  unjustly  withheld. 
J***?-  [Mauhf  J.  referred  to  Simpson,  App.  and  Wilkinson, 
Resp.  (a)]  In  Baxter,  App.  and  Newman,  Resp.  {b),  where 
several  parties  joined  in  partnership  to  work  a  fulling  mill, 
and  money  was  subscribed  by  all  the  partners,  with  part 
of  which  freehold  land  was  bought,  which  was  conveyed 
to  two  of  the  partners  in  fee  ;  and  by  a  partnership 
deed  executed  by  all  the  partners,  the  trusts  of  the 
land,  mill,  &c.  were  declared  to  be  {inter  aUa)  that 
the  trustees  should  stand  seised  and  possessed  of  all 
the  estates,  &c.  upon  trust  for  the  benefit  of  them- 
selves and  their  partners,  as  part  of  their  partnership 
joint  stock  in  trade ;  and  it  was  declared  that  the  land, 
mill,  &c.  should  be  deemed  and  considered  as  or  in  the 
nature  of  personal  estate,  and  not  real  estate,  and  be  held 

election  of  a  knight  or  knights  of  the  shire  for  or  by  reason  of  any  trust  estate  or 
mortgage,  unless  such  trustee  or  mortgagee  be  in  actual  possession  or  receipt  of 
the  rents  and  profits  of  the  same  estate,  but  that  the  mortgagor  or  cestui  que 
trust  in  possession  shall  and  may  vote  for  the  same,  notwithstanding  such  mort- 
gage or  trust  :*'  and  "  that  no  person  shall  be  registered  in  any  year  in  respect 
of  his  estate  or  interest  in  any  lands  or  tenements  as  freeholder,  copyholder, 
customary  tenant  or  tenant  in  ancient  demesne,  unless  he  shall  be  in  actu&l 
possession,  or  in  receipt  of  the  rents  and  profits  thereof  to  his  own  use  for  six 
calendar  months  at  least  previous  to  the  last  day  of  July  in  such  year:"  de- 
clares and  enacts,  **  that  no  mortgagee  of  any  lands  or  tenements  shall  hare 
any  vote  in  the  election  of  a  knight  or  knights  of  the  shire,  or  in  the  election  of 
a  member  or  members  to  serve  in  any  future  parliament  for  any  city  or  borough 
in  which  freeholders  now  have  a  right  to  vote,  for  or  by  reason  of  any  mortgage 
estate  therein,  unless  he  be  in  the  actual  possession  or  receipt  of  the  rents  and 
profiu  thereof,  but  that  the  mortgagor  in  actual  possession  or  in  receipt  of  the 
rents  and  profits  thereof  shall  and  may  vote  for  the  same,  notwithstanding  such 
mortgage ;  and  that  no  trustee  of  any  lands  or  tenements  shall  in  any  case  have 
a  right  to  vote  in  any  such  election  for  or  by  reason  of  any  trust  estate  therein, 
but  that  the  cestui  que  trust  in  actual  possession  or  in  the  receipt  of  the  rents 
and  profits  thereof,  though  he  may  receive  the  same  through  the  hands  of  the 
trustee,  shall  and  may  vote  for  the  same  notwithstaediag  soch  trust" 

(a)  ilnfe,  p.  308. 

(6)  iinee,  p.  493. 


MICHAELMAS  TERM,  IX  YICT.  569 

in  trust  for  the  partners,  as  part  of  the  partnership  stock         1845 

in  trade;    it  was    held   that  each  partner  had  an  in-  — AbbmorT" 

terest  in  the  realty  corresponding  with  the  amount  of         -^pp- 

shares  held  by  him  in  the  partnership.     [JBrfe,  J.— -In         Rup! 

that  case  the  freehold  was  bought  by  the  partners  and 

conveyed  in  trust  for  themselves.    The  18th  section  of 

the  Reform  Act  (e)  speaks  of  persons  being  ''  seised  of 

freehold  lands  or  tenements/*]  That  section  would  merely 

apply  to  the  case  of  a  devise  to  A.  in  trust  for  B.  for  life. 

[Erie,  J. — ^Take  the  case  I  have  before  supposed,  of  a 

devise  of  rents,  out  of  which  servants  were  to  be  paid  so 

much  per  annum,  would  they  be  seised  of  an  equitable 

interest  in  the  lands?]     It  is  submitted  they  would  ;  they 

might,  in  the  same  manner  as  these  pensioners,  obtain  a 

decree  in  equity  for  payment  of  the  sums  left  to  them. 

[Erie,  J. — ^No  doubt  they  might ;  but  what  interest  would 

they  have  in  the  land  ?]     If  the  money  arose  out  of  the 

estate  they  would  have  a  clear  equity  in  respect  thereof. 

[Erie,  J. — Yes,  but  that  would  not  make  them  seised  as 

cestui  que  trusts  in  the  lands.]      It  is   submitted   they 

would  be.    It  is  different  where  there  is  a  devise  of  land 

in  trust  to  sell  it  and  pay  money  over  to  a  third  party  ;  in 

that  case  he  has  only  an  interest  in  the  money ;  but  where 

it  is  a  portion  of  the  rent  that  is  to  be  paid  over,  the  party 

entitled  to  such  payment  has  an  interest  in  land.     Here 

the  rents  are  to  be  paid  into  the  treasure-house,  and  out 

of  these  rents  the  stipends  are  to  be  paid,  so  is  the  amount 

of  the   coals  and  clothing.     [Maule,  J. — I   think  your 

main  difficulty  is,  to  say  that  these  parties  have  a  right  to 

more  than  is,  Qd.  per  week,  besides  the  coals,  &c.     If  it 

had  been  proved  before  the  revising  barrister  that  the 

stipend  had  in  fact  been  reduced  to  Ss.  6J.  per  week,  how 

would  you  have  argued  the  case?     And  the  trustees  or 

the  duke  have  the  power  to  reduce  it  at  any  time.]     They 

(c)  Supra  p.  562,  n. 
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1845.       viust  do  so  according  to  the  constitution  and  the  exigencies 
of  the  times. 


AtBMOHB, 

App. 

Rnp'.  TiNDAL,  C.  J. — ^Thc  qucstion  in  this  case  is  reduced  to 

the  single  inquiry  whether  the  amount  of  the  stipend  re« 
ceived  by  this  party  is  sufficient  to  confer  the  qualifica- 
tion; and  that  depends  upon  whether  he  is  entitled  legally 
or  equitably  to  receive  more  than  the  sum  of  3s.  6d.  per 
week;  for  it  is  found  in  the  case  that  if  he  is  not  so 
entitled,  even  if  the  coals  and  clothing  were  to  be  taken 
into  consideration,  the  proportion  left  as  arising  out  of  the 
county  of  Nottingham  will  not  be  sufficient  to  confer 
the  qualification.  And,  looking  to  the  original  constitu* 
tions  of  the  charity,  as  modified  by  the  acts  of  parliament 
referred  to,  it  appears  to  me  to  be  perfectly  clear  that  the 
voter  has  no  legal  or  equitable  right  to  more  than  Ss.  6d, 
per  week.  By  the  original  constitutions,  the  stipend  was 
fixed  at  2s.  6d. ;  by  the  provisions  of  one  of  the  acts  of 
parUament,  the  trustees  or  the  Duke  of  Norfolk  have 
power  to  vary  the  amount  from  time  to  time,  but  the 
minimum  was  thereby  fixed  at  Ss.  6d.  per  week.  Now 
when  this  provision  is  coupled  with  the  power  given  to 
the  trustees  or  the  duke  to  increase  the  number  of  pen- 
sioners, I  think  it  is  clear  that  no  inmate  can  have  a  fixed 
right  to  more  than  8s.  6d.  per  week ;  and  the  revising 
barrister  has  found  that  sum  not  sufficient  to  confer  the 
franchise.     His  decision,  therefore,  must  be  affirmed. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  is  not 
sufficient  that  a  party  receives  the  sum  of  10/.  a  year  or 
more  to  entitle  him  to  the  franchise,  he  must  have  a  righi 
to  it.  Now  in  this  case  the  voter  is  liable  to  have  a  con- 
siderable portion  of  his  weekly  payment  of  10s.  taken 
from  him,  inasmuch  as  additional  pensioners  may  be  ap- 
pointed, and  his  stipend  may  be  reduced  to  3s.  Gd.    He 
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hasy  therefore,  no  vested  or  fixed  right  to  more  than  that        1845. 
sum,  and  the  revising  barrister  has  found,  that  is  not  sufB-      a»hmor*, 

Hetp. 

Lees, 
App. 


cient  to  confer  the  franchise.  ^bS 


Maule,  J. — I  also  think  that  the  decision  of  the  revis- 
ing barrister  was  right,  upon  the  ground  that  the  voter 
has  no  legal  or  equitable  estate  of  a  sufficient  value  to 
confer  the  franchise.  For  it  is  found  that  he  is  not  enti- 
tled to  the  franchise,  if  he  has  no  right  to  more  than 
S«.  6d.  per  week  as  his  stipend.  And  it  appears  he  has 
no  such  right,  as  all  beyond  that  sum  is  in  the  discretion 
of  the  trustees. 

Erle,  J. — It  appears  to  me  also  that,  whatever  may  be 
the  nature  of  the  equitable  estate  to  which  this  party  is 
entitled,  the  value  is  not  sufficient ;  for  he  is  entitled  to 
only  Ss.  6d.  per  week  as  of  right,  the  trustees  having 
power  to  add  to  the  number  of  pensioners  from  time  to 
time.  And  this  sum  is  found  not  to  be  of  sufficient  value 
to  give  the  franchise. 

Decision  affirmed. 
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EAST  GLOUCESTERSHIRE. 


1845. 


Henry  Bishop Appellant. 

Richard  Helps     Respondent. 


Tuuday,  CASE. 

D€emb€r  23. 

If  the  provision*  -^-T  a  Court  held,  &c.  to  revise  the  lists  of  voters 
?«**,X**^^^'  for  the  eastern  division  of  the  county  of  Gloucester,  at 

18,  s.  100,  at  to  ^  ^ 

postiog  a  notice  Gloucester,  the  ninth  day  of  October,  in  the  year  of  our 
complied  wiih[  Lord  one  thousand  eight  hundred  and  forty-five,  Henry 
TsubiSStefol*  Bishop  objected  to  the  name  of  John  Cooke  being  re- 
giving  the  no-  tained  upon  the  list  of  voters  for  the  parish  of  Corse  in 
orleaving  It  at  the  said  county.  The  facts  of  the  case  are  as  follows : 
aU>Ji!  reqi^red  '^^  objector,  who  resided  at  Cheltenham,  produced 
by  8. 7.  duplicates  of  notices  of  objections  in  the  proper  form  to 

where  a  notice  the  Voter  and  overseers  of  the  parish,  bearing  the  M an- 
a  part^wM  ^^  chester  post-mark  of  the  twenty-fourth  day  of  August, 
A*^^*^'"°  1845,  and  proved  that  in  the  ordinary  course  of  post 
course  of  post  those  noticcs  would  have  been  delivered  at  the  places  to 
arrived  at  the  which  they  were  respectively  addressed  some  time  on  the 
Ft  WM  addra^d  ^^^owing  day.  The  notices  were  not  delivered  at  those 
on  the  25th  places  respectively  until  the  twenty-seventh  day  of  August, 
an  accident  it  and  had  the  post-mark  of  the  twenty-seventh  at  the  places 
till  after"tha?  *^  which  they  were  addressed  also  impressed  upon  them, 
dent  ^ider"f  ^*  ^*^  objected  on  the  part  of  the  voter  that  the  ob- 
100.  jector  had  not  given  the  notice  required  by  the  statute 

similar  notice  6  Vict.  c  18,  s.  7  (a),  in  due  time,  either  to  the  voter,  or 
oJewwnfa?  ^^  ^  ^^^  Overseers.  I  retained  the  name  upon  the  list,  and 
their  usual  place  also,  upon  a  Similar  state  of  facts,  the  names  of  thirteen 

of  abode,  under       ^         "  _  i  i      ,  , 

8.101.  other  persons,  whose  several  appeals  depend  upon  the 

same  decision  and  ought  to  be  consolidated. 
If  the  Court  of  Common  Pleas  is  of  opinion  that  both 

(a)  AnU,  p.  274,  n.  (c). 
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the  notices  were  given  in  due  time,  as  required  by  the  1845. 

statute,  the  names  are  to  be  expunged  (a),  but  if  either  of  Bishop, 

the  notices  was  not  so  given,  then  the  names  are  to  be  h1u»*s, 

retained.  ^«v* 
(Signed)                 H.  S.  K.,  Revising  Barrister. 

[The  case  was  argued  in  last  Michaelmas  term  (6).] 
Talfourd,  Serjt.  for  the  appellant. — This  case  raises  the 
question  whether,  if  a  party  complies  with  the  provisions 
of  the  6  Vict.  c.  18,  ss.  100  (c)  and  101  (d),  by  post- 
ing notices  of  objection  in  due  time,  it  is  sufficient  to 
show  on  his  part  that  he  has  done  so;  or  whether, 
although  it  may  be  good  pritnd*  facie  evidence  of  the 
service  or  receipt  of  such  notices,  it  is  competent  to  the 
party  objected  to,  to  show  in  answer,  that  by  accident  the 
notices  did  not  in  fact  reach  him,  or  the  overseers,  till 
after  the  time  limited  by  the  statute.  The  100th  section 
says  ^'  it  shall  be  sufficient,''  in  the  case  of  a  notice  of 
objection  to  the  party  himself,  if  the  notice  shall  be  sent 

(a)  Vid.  ante,  p.  9,  d.  (a).  As  the  decision  of  the  revising  bairister  was  re- 
versed, the  fourteen  voters  were  disfranchised  upon  the  ground  that  the  notice 
of  objection  to  them  was  8it£Bcient|  though,  for  any  thing  that  appears  to  the 
contrary,  they  might  all  have  been  able  to  prove  their  qualifications. 

(6)  Thursday,  Nov.  13. 

(c)  Ante,  p.  230. 

(d)  6  Vict.  c.  18,  s.  101,  eoacU  (inter  alia)  "  That  wherever  any  notice  is 
by  this  act  required  to  be  given  or  sent  to  the  overseers  of  any  parish  or  town- 
ship, it  shall  be  sufficient  if  such  notice  shall  be  delivered  to  any  one  of  such 
overseers,  or  shall  be  left  at  his  place  of  abode,  or  at  his  office  or  other  place 
for  transacting  parochial  business,  or  shall  be  sent  by  the  post,  free  of  postage, 
or  the  postage  thereof  being  first  paid,  addressed  to  the  overseers  of  the  particu- 
lar parish  or  township,  naming  the  parish  or  township,  and  the  county,  city  or 
borough  respectively,  to  which  the  notice  to  be  so  sent  may  relate,  without 
adding  any  place  of  abode  of  such  overseers  ;  and  that  wherever  by  this  act 
any  notice  is  required  to  be  given  or  sent  to  any  person  or  persons  whatsoever, 
or  public  officer,  it  shall  be  sufficient  if  such  notice  be  sent  by  the  post  in 
the  manner  and  subject  to  the  regulations  hereinbefore  provided  with  respect  to 
sending  notices  of  objection  by  the  post,  free  of  postage,  or  the  postage  thereof 
being  first  paid,  addressed  with  a  sufficient  direction  to  the  person  or  persons  to 
whom  the  same  ought  to  be  given  or  sent,  at  his  or  their  usual  place  of  abode.*' 
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^1845.  by  the  post  free  of  postage,  the  notice  being  stamped  by 
Bmbop,  the  postmaster ;  and  it  then  goes  on  to  say,  that  the  pro* 
HsLP8,  duction  of  the  stamped  duplicate  before  the  revising  bar* 
^^''  rister  shall  be  evidence  of  the  notice  having  been  given 
to  the  person  objected  to  on  the  day  on  which  such  notice 
would«  in  the  ordinary  course  of  post,  have  been  delivered 
at  the  place  to  which  it  is  addressed.  And  the  lOlst 
section  draws  down  all  the  provisions  in  the  previous  sec- 
tion to  notices  to  be  given  to  the  overseers ;  though  it 
may  perhaps  be  a  question  whether  the  provision  as  to 
the  stamp  applies  in  the  latter  case.  In  the  case  of  notice 
of  dishonor  of  a  bill  of  exchange,  the  sending  such  notice 
by  post  would  be  evidence  of  its  receipt  by  the  party  to 
whom  it  was  sent  (a).  So  in  the  case  of  notice  of  an  act  of 
bankruptcy.  But  the  scope  and  intention  of  the  provi- 
sions of  this  act  are  not  only  to  give  to  a  transmission  of 
a  notice  of  objection  by  post  the  effect  of  a  personal  no- 
tice, under  section  7(i),  but  also  to  give  to  the  stamp 
affixed  by  the  postmaster  an  effect  beyond  what  it  would 
have  in  ordinary  cases  (e) ;  as  in  the  case  of  newspapers, 
the  production  of  a  certified  copy  of  the  declaration  re- 
quired to  be  signed  by  the  publisher  is  made  sufficient 
evidence  of  the  publication  of  the  paper  {d).  The  100th 
section  has  two  objects,  the  first  indicated  by  the  principal 
enactment,  and  the  second  by  the  proviso  as  to  the 
omission  of  the  place  of  abode  of  the  party  objected  to 
in  the  list  of  voters,  in  which  case  it  is  sufficient  to  give 
notice  to  the  overseers  and  the  occupying  tenant;  the 
first  object  is  to  simplify  the  method  of  giving  notice  and 

(a)  See  Stocken  v.  CoUin,  7  M.  &  W.  615,  where  Parke,  B.,  said.  **  If  n 
party  puts  a  notice  of  dishonor  into  the  post,  so  that  in  the  dae  course  of 
delivery  it  would  arrive  in  time,  he  has  done  all  that  can  be  required  of  him  } 
and  it  is  no  fault  of  his  that  delay  occurs  in  the  delivery." 

(6)  Anu,  p.  274,  n.  (c). 

(e)  In  5toefctn  V.  CoUin  (ut  tupra)  it  was  held  that  the  poet  office  mark  is  not 
eonclusive  of  the  time  when  a  letter  is  posted. 

WSee6&7  Will.  4, c.  76,  s. 8. 
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the  proof  thereof;  and  the  second  to  prevent  fictitious  1845. 
names  from  getting  upon  the  list.  The  question  here  is,  Bmhop] 
who  is  to  suffer  by  the  accident  of  the  notices  not  having  j^-^P'** 
been  delivered  in  due  time,  the  objector  having  done  all  R^* 
that  he  was  required  to  do  by  the  act.  [Maule  J. — It 
does  not  appear  how  the  accident  arose.  ErlCy  J. — It 
appears  from  some  other  cases  that  there  was  an  overflow 
of  notices  in  the  Manchester  post  office  on  the  day  on 
which  this  was  posted  (a).  Tindal,  C.  J. — It  is  certainly 
very  strange  that  the  objector,  who  lives  at  Cheltenham, 
should  take  all  his  notices  to  Manchester  to  post  them 
there.  It  rather  looks  as  if  all  the  arrows  were  from  one 
quiver.  The  objection  arises  as  to  both  notices;  and 
there  may  possibly  be  some  difference  between  them  upon 
the  two  sections.  Cohman,  J. — ^The  benefit  of  the  100th 
section  does  not  seem  to  be  entirely  extended  to  the  case 
of  notices  to  the  overseers.]  The  only  difference  is  as  to 
the  mode  of  proof;  it  might  perhaps  be  contended  that 
that  would  vary  in  the  two  cases,  but  that  is  unimportant 
here ;  for  the  question  is  not  as  to  the  mode  of  proof,  but 
as  to  the  validity  of  the  service.  The  word  *'  sufficient*' 
is  the  governing  word  in  both  sections.  If  the  notice  was 
properly  sent  by  post  to  an  overseer,  under  section  101, 
the  non-communication  thereof  by  him  to  his  brother 
officers,  or  an  ombsion  on  their  parts  to  publish  the  name 
of  the  party  objected  to,  would  not  invalidate  the  notice 
itself.  Cooper,  App.  and  Coaies,  Resp.  (b)  has  decided 
that  validity  is  to  be  given  to  the  post-office  stamp  upon 
the  duplicate,  though  it  may  have  been  affixed  by  a  clerk 
instead  of  the  postmaster.  In  Cuming,  App.  and  Jones, 
Resp.  (e)  it  was  held  that  the  production  of  the  stamped 
duplicate  by  the  objector  himself  is  sufficient  though  the 

(a)  Vid  Hichton,  App.  tnd  Antrobus,  Resp.  poft. 

(6)  Ante,  p.  229. 

(e)ilR(#,p.292. 
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1846.  notice  was  posted  by  an  agent.  IMaule^  J. — The  objec- 
Bmuop,  tion  here  is,  that  if  the  posting  of  the  notice  were  to  be 
Hblps,  taken  as  proof  of  the  delivery  thereof  at  a  certain  time  it 
^^'  would  be  proof  of  something  contrary  to  fact,  as  it  ap* 
peared.  But  the  proviso  at  the  end  of  the  100th  section 
seems  to  contemplate  such  a  state  of  things,  as  it  provides 
for  the  cases  where  there  is  no  place  of  abode  described 
in  the  list,  or  where  the  place  of  abode  is  abroad.]  But 
in  this  case  is  it  proof  against  the  fact?  It  would  be  so 
undoubtedly  if  '^  notice"  in  the  act  means  knowledge  ; 
but  it  is  submitted  that  it  does  not  any  more  than  notice 
of  an  act  of  bankruptcy  means  knowledge.  [Maule^  J. 
— "  Notice*'  here  evidently  means  a  piece  of  paper,  on 
which  certain  information  is  written.]  The  object  is 
merely  to  prevent  an  expensive  and  troublesome  method 
of  proof. 

Bj/les,  Seijt.  (with  whom  was  Grone)  for  the  re- 
spondent.— The  only  evidence  before  the  revising  bar- 
rister of  the  posting  of  either  notice  was  the  production 
of  the  duplicates,  which  probably  were  only  the  original 
duplicates,  as  it  is  not  found  in  the  case  that  the  notices 
did  in  fact  reach  the  parties,  but  only  that  they  did  not 
arrive  at  the  place  to  which  they  were  addressed  until  the 
27th  of  August.  [Erie,  J.— I  think  it  clear  that  the  re- 
vising barrister  had  both  the  duplicates  before  him.  He 
is  bound  to  raise  a  question  of  law  for  our  decbion ;  and 
the  question  he  has  raised  here  is  whether  the  notices, 
not  arriving  till  the  27th  of  August,  are  nevertheless  suf- 
ficient.] 

It  is  submitted  that  neither  notice  was  given  in  due 
time.  In  the  first  edition  of  Elliott  on  Registration  (a)  it 
is  said : — "  It  has  been  generally  held  that  it  is  not  suffi- 
cient to  prove  a  notice  of  objection  sent  by  the  post  to 
the  party  without  some  proof  of  its  having  reached  him." 

(a)  Page  279. 
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That  passage  is  not  in  the  second  edition  of  the  work,  the  1845. 
statute,  of  6  Vict.  c.  18,  having  been  in  the  meantime  Bhuop, 
passed  with  a  view  of  obviating  the  doubt.  }j^lps 

First  with  regard  to  the  notice  to  the  party  objected  to,  fi«p. 
much  stress  is  laid  on  the  other  side  upon  the  word  ^'  suf- 
ficient,'' in  the  100th  sect.  But  the  intention  of  that 
enactment  is,  not  merely  that  it  shall  be  sufficient  to  send 
the  notice  by  the  post,  but  that  it  shall  be  sufficient  if 
the  notice  is  directed  to  the  person  ''at  his  place  of  abode, 
as  described  in  the  said  list  of  voters ;"  meaning  that  such 
direction  shall  be  sufficient,  though  it  might  be,  the  place  of 
abode  was  wrongly  described  in  the  list.  The  words 
"  sent  by  the  post"  do  not  mean  '^  put  into  the  post,"  or 
"  transmitted  by  the  post ;"  they  are  explained  by  the  pro- 
vision as  to  the  stamped  duplicate;  the  meaning  is  that  the 
letter  should  be  effectually  sent.  The  most  important 
enactment  is  in  a  latter  part  of  the  section,  where  it  is 
said  that  ''the  production  of  such  stamped  duplicate 
shall  be  evidence  of  the  notice  having  been  given  to  the 
person  at  the  place  mentioned  in  such  duplicate  on  the 
day  on  wluch  such  notice  would  in  the  ordinary  course  of 
post  have  been  delivered  at  such  place.''  But  it  does  not 
say  it  shall  be  conclusive  ezidence^  and  if  that  had  been 
intended,  it  might  easily  have  been  expressed,  as  in  the 
79th  section,  (a)  which  enacts  that  at  an  election  the  regis- 
ter "  shall  be  deemed  and  taken  to  be  conclusive  evidence*^ 
of  the  voter's  retaining  the  same  qualification.  So  by  the 
6  &  7  Will.  4,  c.  76,  s.  8,  a  certified  copy  of  the  declara- 
tion to  be  made  and  signed  by  the  publisher  of  a  news- 
paper, are  to  be  admitted  "  as  conclusive  evidence  of  the 
truth  of  all  such  matters  set  forth  ui  such  declaration." 

This  case  may  be  argued  as  though  the  notice  had  never 
arrived  to  the  hands  of  the  party.  The  miscarriage  would 
not  have  been  the  fault  of  the  voter.     It  probably  arose 

(«)  Ante,  p.  47,  d.  (c). 
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1845.        from  accident.    On  whom  are  the  consequences  to  fall  ? 

B„H^jp^       The  objector  at  least  had  the  choice  of  other  means  of 

•^FP-         service ;  but  it  would  be  hard  upon  the  voter  if  he  were 

Ublps,  ... 

Retp.  to  be  disfranchised  owing  to  no  fault  on  his  part.  It  is 
not  intended  to  argue  that  more  is  to  be  intended  in  favour 
of  the  franchise  than  of  disfranchisement.  [Tindalf  C. 
J. — The  answer  to  such  an  argument  might  be  that  it  is 
equally  important  to  the  true  franchise  that  facility  should 
be  given  to  remove  persons  from  the  register  who  had  no 
right  to  be  there.]  Reference  has  been  made  to  the  cases 
of  persons  abroad  whose  place  of  abode  was  omitted ; 
but  there  the  act  would  operate^  assuming  that  the  notice 
arrived  in  due  time  at  the  place  to  which  it  was  sent ;  but 
here  it  is  found  that  it  did  not  so  arrive.  [Matde^  J. — 
The  legislature  might  have  considered  that  as  the  notice 
was  to  be  sent  by  the  post,  if  it  did  not  arrive  on  the  very 
day  it  ought  to  do,  it  might  do  so  a  day  or  two  after- 
wards at  furthest.]  That  would  not  meet  the  suppo- 
sition that  it  never  arrived  at  all.  It  may  be  likened  to  a 
remittance  sent  by  post,  the  loss  of  which  would  fall  upon 
the  party  sending  it,  in  the  absence  of  any  contract  or 
usual  course  of  dealing  between  the  parties.  [Tindalf 
C.  J. — Or  unless  that  method  of  transmission  were  au- 
thorised by  act  of  parliament].  The  case  put  is  of  the 
letter  being  sent  by  post  in  the  ordinary  way  and  never 
arriving.  [Maule^  J. — Then  it  would  not  be  sent  under 
the  authority  of  an  act  of  parliament.  Tindal^  C.  J. — 
The  difficulty  on  the  objector  seems  to  be  that  he  has  no 
notice  of  the  objection  intended  to  be  taken  on  the  other 
side  till  the  question  is  raised  before  the  revising  bar- 
rister.] There  would  be  a  greater  difficulty  upon  the 
voter  if  the  notice  never  in  fact  reached  him.  [Maule,  J. 
— You  say  the  production  of  the  stamped  duplicate  is 
only  primA  facie  evidence  of  the  delivery,  and  may  be  re- 
hutted  ;  as  if  a  letter  were  sent  by  the  post,  and  the  party 
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Bending  it  could  manage  to  get  hold  of  it,  and  show  that  it        16^* 
had  passed  through  the  post,  the  stamp  would  be  prim&       Bishop, 
facie  evidence  of  its  due  delivery.]    The  argument  sub-       hblps, 
mitted  gives  effect  to  every  word  in  the  section.      On  the         ^^^' 
other  side  it  is  necessary  to  insert  the  word  "  conclusive." 
There  may  be  another  question  as  to  where  the  notice 
should  be  posted.    The  100th  section  says  it  may  be  sent 
by  "  the  post  ;*'  that  may  mean  the  post  in  the  place  where 
the  objector  lives ;  and  here  the  case  finds  that  the  ob- 
jector lives  at  Cheltenham,  though  the  notices  were  all 
posted  at  Manchester.    It  is  true  that  in  a  later  part  of 
the  section  it  speaks  of  ^'the  postmaster  of  any  post- 
office  where  money  orders  are  received  or  paid ;"  but  that 
would  probably  mean  any  such  post-office,  as  previously 
mentioned.     [Mauley  J. — There  cannot  be  any  doubt  that 
an  objector  may  post  his  notice  anywhere  he  may  happen 
to  be.] 

Then  as  to  the  notice  to  the  overseers.  If  it  had  not 
been  received  at  all,  (and  it  may  be  so  taken  for  the  pur- 
pose of  the  argument,)  the  overseers  could  not  have  in- 
serted the  name  in  the  list  of  persons  objected  to ;  and 
the  question  would  be,  whether^  from  the  mere  act  of 
posting,  this  deficiency  would  be  helped  by  the  act.  It 
appears  from  the  101st  section,  that  there  may  be  two 
ways  of  addressing  a  notice  to  overseers  that  are  sent  by 
post ;  either  by  directing  it  to  the  overseers  of  the  par- 
ticular parish  or  township,  or  by  sending  it  to  one  over- 
seer directed  to  his  place  of  abode.  Now  the  case  does 
not  state  how  these  notices  to  the  overseers  were  ad- 
dressed ;  and  it  is  only  in  the  event  of  a  notice  being 
addressed  to  an  officer  at  the  place  of  his  abode  that  the 
regulations  of  the  100th  section  are  made  to  apply.  lErle, 
J. — The  only  objection  before  the  revising  barrister  was, 
that  the  notices  were  not  delivered  in  due  time.  Tindal, 
C.  J. --The  case  finds  that  the  duplicate  notices  were  ''in 
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1845.  the  proper  form."]  Either  might  have  been  the  proper 
g^^^^  form;  but  it  is  submitted  that  it  is  only  in  case  of  the  ad- 
Aftp,  dress  being  to  the  overseer  at  the  place  of  his  abode,  that, 
Retp.'  according  to  the  lOlst  section,  "it  shall  be  sufficient  if 
such  notice  be  sent  by  the  post  in  the  manner  and  subject 
to  the  regulations  hereinbefore  provided  with  respect  to 
sending  notices  of  objection  by  the  post."  The  case 
states  that  the  objector  produced  duplicates  of  the  notices 
of  objection  to  the  voter  and  overseers  of  the  parish,  from 
which  it  may  be  inferred  that  the  notice  was  simply  ad- 
dressed **  to  the  overseers  of  the  parish  of  Cheltenham ;'' 
and  if  it  was  so  addressed,  as  the  case  does  not  find  they 
lived  there,  the  provisions  of  the  100th  section  would  not 
apply;  at  any  rate  it  does  not  appear  that  the  revising 
barrister  was  wrong.  [Tindal,  C.  J. — ^This  point  has  not 
been  noticed  on  the  other  side.  There  is  nothing  found 
in  the  case  as  to  the  address.  If  there  is  any  thing  in  the 
point,  the  case  will  have  to  be  remitted  to  the  revising 
barrister.  Maule,  J. — It  is  clear  the  only  question  raised 
was  as  to  the  point  of  time  when  the  notices  were  de- 
livered.] By  the  8th  section  of  the  statute  (a),  the  over- 
seers are  to  include  in  a  list,  "  the  names  of  all  persons 
against  whom  notices  of  objection  shall  have  been  given 
as  aforesaid,"  that  is,  under  the  provisions  of  the  7th  sec- 
tion (6).      And  in  the  'Mnstructions"  contained  in  the 

(a)  6  Vict.  c.  18.  s.  8,  enacts  "  That  the  ntd  overseers  shall  in  every  year 
iDclude  the  names  of  all  persons  against  whom  notice  of  objection  shall  have 
been  given  to  them  as  aforesaid  in  that  year  in  a  list,  according  to  the  form 
numbered  (6)  in  the  said  schedule  (A.),  and  shall  publish  such  list  on  or  before 
the  first  day  of  September  in  such  year,  and  shall  also  keep  a  copy  of  such  list, 
to  be  perused  by  any  person,  without  payment  of  any  fee,  at  any  time  between 
the  hours  of  ten  of  the  clock  in  the  forenoon  and  four  of  the  clock  in  the  after- 
noon  of  any  day  except  Sunday,  during  the  first  fourteen  days  of  the  said  month 
of  September,  and  shall  deliver  a  copy  of  such  list  to  any  person  requiring  the 
same  on  payment  of  a  price  for  each  copy,  after  the  rate  contained  in  the  table 
numbered  (1)  in  the  schedule  (D.)  to  this  act  annexed." 

(6)  AnU,  p.  274,  n.  (c). 
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''precept  of  the  clerk  of  the  peace  to  the  overseers/'  set       1845. 
forth  in  schedule  A,  No.  1,  it  is  said :  "  You  are  to  make       bmhop 
out  a  list,  according  to  the  form,  &c.,  containing  the  name       ^pp- 
of  every  person  against  whom  a  notice  of  objection  shall         R$sp. 
have  been  given  to  you  or  any  of  you,  on  or  before  the 
25th  day  of  August."    These  expressions  may  be  con- 
sidered as  explaining  what  is  meant  by  the  word  ''  sent," 
in  the   101st  section,    as  showing  that  it  was  clearly 
intended  the  notice  should  reach  the  hands  of  the  over- 
seers. 

Talfourd,  Serjt.  in  reply. — It  is  urged  on  the  other 
side  that  the  100th  section  does  not  say  that  the  produc- 
tion of  the  stamped  duplicate  shall  be  conclusive  evidence; 
but  it  is  the  word  ''  sufficient,"  in  the  earlier  part  of  the 
section,  upon  which  reliance  is  chiefly  placed  on  the  part 
of  the  appellant.    There  is  a  material  distinction  between 
the  79th  and  the  100th  sections.     In  the  former  the  regis- 
tration is  the  ''conclusive  evidence"  of  what  is  very  often 
not  the  fact — namely,  that  the  voter  retains  the  same 
qualification.     The  legislature  often  deems  it  advisable  to 
draw  a  conclusion  against  the  fact,  as  being  better  for 
general  convenience.    By  the  100th  section,  the  produc- 
tion of  the  stamped  duplicate  is  to  be  evidence,  not  merely 
of  the  notice  being  sent  or  posted,  but  of  its  "  being  given 
to  the  person  at  the  place  mentioned  in  such  duplicate," 
given,  as  required  to  be  in  the  other  parts  of  the  statute 
to  which  reference  has  been  made ;  implying  the  comple- 
tion of  the  act  so  required.     It  is  said  that  the  inconveni- 
ence will  be  greater  to  the  voter  than  to  the  objector,  if 
the  construction  contended  for  on  the  part  of  the  appel- 
Icuit  is  adopted ;  but  the  principle  of  the  enactment  is, 
that  a  party  who  sends  a  notice  by  post  is  not  answerable 
for  the  default  of  the  post-office,  as  in  the  case  of  notice 
of  dishonor  of  a  bill.    ^Aiaule,  J. — You  say  then  that 
the  party  is  not  required  to  give  the  notice,  but  merely  to 
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1845.       use  due  diligence  to  give  it.]    The  argument  is  put  for- 

g,,^Qp        ward  merely  to  meet  that  urged  on  the  other  side,  as  to 

^PP'        the  balance  of  inconvenience.    There  is  no  difference 

Rnp.'       as  to  the  effect  of  posting  between  the  case  of  the  notice 

to  the  overseers  and  the  notice  to  the  voter.    The  general 

power  of  posting  the  first  mentioned  notice  is  given  in 

the  101st  section.     [Maule,  J. — That  section  says  nothing 

as  to  the  time  when  the  notice  to  the  overseers  must  be 

posted.]    It  is  submitted  that  the  effect  of  the  whole 

section,  taken  in  conjunction  with  the  lOOth,  is  that  it 

shall  be  sufficient  to  post  the  notice  in  time  to  arrive  in 

course  of  post. 

As  to  the  address  of  the  notice  to  the  overseers,  the 
case  finds  it  was  "  in  the  proper  form  ;*'  and  the  Court 
will  not  remit  a  case  for  the  purpose  of  having  a  fact  sup- 
plied which  is  material  merely  in  the  opinion  of  the  ap- 
pellant.(0)  [TitukUy  C.  J.— I  think  there  is  no  obscurity 
in  the  statement  of  facts.] 

Cur.  adv.  vuU.  (b) 

TiNDAL,  C.  J.  now  delivered  the  judgment  of  the 
Court. 

In  this  case,  which  was  an  appeal  from  the  decision  of 
the  revising  barrister  for  the  eastern  division  of  the  county 
of  Gloucester,  the  question  reserved  by  him  for  the  opi- 
nion of  the  Court  was,  whether  the  notices  of  objection  to 
the  party  who  claimed  the  right  to  vote,  and  to  the  over- 

(a)  Vid.  Uinton,  App„  Town  CUrk  of  Wentock,  Resp.,  anU,  257. 

(6)    Bishop Appellant. 

Cox Respondent, 

*  In  this  case,  which  was  an  appeal  from  the  same  revisiDg  banister,  upon  the 
revision  of  the  list  of  voters  for  the  parish  of  Boddiugton,  in  the  Eaatem 
Division  of  Gloucestershire,  the  facts  were  precisely  the  same  as  those  in  the 
principal  case. 

Talfiurd,  Seijt.  appeared  for  the  appellant,  and 

ByUt,  Seijt  (with  Grove)  for  the  respondent. 

No  argument  was  ofiered,  and  it  was  understood  that  the  event  of  the  case 
was  to  abide  the  decision  in  BUhop^  App,  and  Helpt,  Rosp. 
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seers,  were  given  in  due  time.     The  notices  were  proper        IS+S. 
in  point  of  form,  and  were  duly  delivered  to  the  post-       ^^^^ 
master  in  such  time  as  that  by  the  ordinary  course  of  the         ^pp* 
post  they  would  have  been  delivered  at  the  places  to         Resp' 
which  they  were  respectively  addressed,  some  time  in  the 
day  of  the  S5th  August ;  but  in  point  of  fact  they  were 
not  delivered  at  such  places  until  after  that  day  :  so  that 
the  question  is  limited  to  the  sufficiency  of  the  notices  in 
point  of  time. 

Two  questions  were  raised  in  the  argument  before  us ; 
one,  with  respect  to  the  notice  to  the  party  objected  to; 
the  other,  with  respect  to  the  notice  to  the  overseers. 
We  will  first  consider  the  case  of  the  notice  to  the  party 
objected  to. 

The  Act  6  Vict.  c.  18,  by  the  7th  section,  requires  a 
notice  of  objection  to  be  delivered  on  or  before  the  25th 
August.  The  100th  section  enacts  that  in  case  of  notice 
to  a  person  objected  to,  it  shall  be  "  sufficient "  if  the 
notice  shall  be  sent  by  the  post,  free  of  postage,  directed 
to  the  person  to  whom  it  is  sent  at  his  place  of  abode,  as 
described  in  the  list  of  voters;  and  that  wherever  any 
person  shall  be  desirous  of  sending  such  notice  by  the 
post,  he  shall  deliver  the  same,  duly  directed,  open,  and 
in  duplicate,  to  the  postmaster  of  a  post-office  where 
money  orders  are  received  or  paid,  within  such  hours  as 
shall  have  been  given  notice  of,  and  under  such  regulations 
with  respect  to  the  registration  of  such  letters  as  shall  be 
made  by  the  postmaster-general.  The  act  then  directs 
the  postmaster,  on  payment  of  the  fee  for  registration,  to 
compare  the  notice  and  duplicate,  to  forward  one,  and  to 
return  the  other  to  the  party  bringing  it.  It  then  pro- 
vides that  the  production  of  a  stamped  duplicate,  by 
the  party  who  posted  such  notice,  shall  be  evidence  of  the 
notice  having  been  given  to  the  person  mentioned  in  the 
duplicate  on  the  day  on  which  such  notice  would,  by  the 
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1845.       ordinary  course  of  post,  have  been  delivered  to  such 

Bishop.         P^^^e. 

^pp-  It  was  argued  on  the  part  of  the  respondent,  that  the 

Rap.'  true  construction  of  this  section  was,  that  it  shall  be  suffi- 
cient, if  the  notice  was  effectually  sent,  that  is,  sent  and 
delivered.  And  there  is  no  doubt  that  this  would  be 
sufficient ;  but  it  would,  at  the  same  time,  be  unnecessary 
to  have  this  provision,  which  is  a  very  special  one,  in  order 
to  make  such  a  sending  sufficient.  For  there  is  no  doubt 
that  any  sending  and  delivery,  by  a  servant  or  otherwise^ 
by  which  the  notice  came  to  the  voter,  would  be  sufficient 
by  section  7.  It  is,  therefore,  evident  that  some  privilege 
is  meant  to  be  conferred  by  section  100  on  a  mode  of 
dealing  with  the  notice  which  is  so  carefully  provided  for. 
The  notice  must  be  posted  at  a  select  description  of  office 
within  certain  hours ;  the  postage  must  be  paid ;  it  must  be 
registered,  and  the  fee  for  registration  paid^;  it  must  be 
delivered  to  the  postmaster  open  and  in  duplicate,  com- 
pared, stamped,  and  the  duplicate  returned.  And  we 
think  the  meaning  of  the  act  is  this ;  when  all  these  con- 
ditions are  complied  with,  such  a  sending  shall  be  a  suffi- 
cient substitute  for  what  the  7th  section  required  to  be 
done ;  that  is,  a  sufficient  substitute  for  giving  the  notice 
to  the  person  objected  to,  or  leaving  it  at  his  place  of 
abode. 

It  was  probably  considered  that  the  public  convenience 
would  be  promoted  by  the  present  provision,  and  that  its 
advantages  would  greatly  outweigh  the  inconvenience 
which  in  some  few  cases  might  possibly  arise  from  it. 
Indeed,  in  the  case  of  leaving  notices  at  the  place  of  abode, 
it  may  possibly  happen,  that,  without  any  fault  of  the 
party  objected  to,  the  notice  may  be  lost  or  destroyed,  or 
simply  not  delivered  through  the  negligence  of  a  servant, 
and  so  never  come  to  his  knowledge ;  and  yet  there  can 
be  no  doubt  this  would  be  a  sufficient  delivery.    And 
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perhaps  such  a  miscarriage  under  section  7  may  be  of  as  1845. 
probable  recurrence  as  the  non-delivery  of  a  notice  posted  bimop 
according  to  section  100  of  the  Act.  v^pp* 

If  this  is  the  true  construction  of  that  part  of  the  section,  Rap! 
which  provides  what  sending  is  sufficient,  it  follows  that 
the  objector  has  done  all  that  the  act  requires  him  to  do, 
to  enable  him  to  call  on  the  voter  to  prove  his  right,  whe- 
ther the  notice  arrived  or  not,  and  whether  it  was  pre- 
vented from  arriving  by  insufficient  description  of  the 
place  of  abode,  or  by  default  of  the  post-office.  So  that, 
supposing,  as  it  was  insisted  for  the  respondent,  that  the 
evidence  of  the  stamped  duplicate  is  not  conclusive  as  to 
arrival,  and  was  answered  by  proof  of  the  contrary,  as  it 
was  here,  it  makes  no  difference  as  to  the  right  of  the  ob- 
jector, as  the  fact  so  disproved  is  not  material  to  his  right. 
The  stamp  on  the  duplicate  is  clearly  evidence  of  the 
posting  on  the  S4th,  and  there  was  no  contradiction  as  to 
that  fact ;  so  that,  (whatever  might  be  the  consequence  if 
it  had  been  shown  in  evidence  that  the  notice  was  not 
really  posted  on  the  24th,)  as  the  proof  stood,  all  the  facts 
constituting  a  sufficient  sending  were  proved  without  con- 
tradiction. 

It  was  objected,  secondly,  with  respect  to  the  notice  to 
the  overseers,  that  such  a  notice  was  not  within  section 
100,  whic]^  applies  only  to  notices  to  persons  objected  to ; 
and  that  section  101  did  not  help  it,  as  that  section  says 
nothing  of  a  duplicate  being  evidence ;  so  that  as  there 
was  no  proof  of  notice  to  the  overseer,  except  the  stamped 
duplicate,  no  notice  was  in  effect  proved.  But  it  appears 
to  us  that  the  clause  in  section  101,  which  provides  ''that, 
wherever  by  this  act  notice  is  required  to  be  given  or  sent 
to  any  person  whatsoever,  or  public  officer,  it  shall  be  suffi- 
cient if  such  notice  be  sent  by  the  post  in  the  manner  and 
subject  to  the  regulations  hereinbefore  provided  with  re- 
spect to  sending  notices  of  objection  by  the  post,  free  of 
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^S^'  postage,  addressed  with  a  sufficient  direction  to  the  person 
Bishop,  to  whom  the  Same  ought  to  be  sent,  at  his  usual  place  of 
Helm,  abode,"  affords  a  sufficient  answer  to  this  objection.  For  it 
^P'  seems  to  us  that  this  clause  applies  all  the  provisions  in  sec- 
tion 100  as  to  notices  to  persons  objected  to,  (including  that 
provision  which  requires  the  notice  to  be  delivered  open  and 
in  duplicate  to  the  postmaster,  and  that  the  postmaster  shall 
stamp  and  return  one  part,  and  its  necessary  consequence 
that  such  stamped  duplicate  shall  be  evidence  of  the  time 
of  posting  and  of  delivery,)  to  all  notices  to  overseers  di- 
rected to  them  at  their  usual  place  of  abode ;  and  as  no- 
thing appears  upon  the  case  stated,  and  no  question  was 
made  respecting  the  address  of  the  notice  to  the  overseers, 
we  think  the  notice  to  them  falls  within  the  same  rule  as 
the  notice  given  to  the  party  objected  to.  It  appears, 
therefore,  to  us  that  both  the  notices  of  objection  were 
given  in  due  time,  and  consequently  that  the  decision  of 
the  revising  barrister  must  be  reversed. 

Decision  reversed*  (a) 

(a)  Samubl  Hickton     ....     App$Uunt. 

Danibl  Antrobus       .  .     Respondent, 

In  this  case,  which  was  an  appeal  from  the  revising  barrister  upon  I  he  revision 
of  the  list  of  voters  for  the  southern  division  of  Cheshire^  the  facts  were  as 
follows : — 

Duplicate  notices  of  objection,  stamped  at  the  Manchester  post-office  on  the 
24th  of  August,  one  directed  to  the  party  objected  to,  and  the  other  to  the  over- 
seers of  the  township  of  Congleton,  were  produced  and  duly  proved  before  the 
revising  barrister. 

These  notices  of  objection  would,  in  the  ordinary  course  of  post,  have  been 
delivered  at  the  place  of  abode  as  described  in  the  said  list,  and  also  to  the  over« 
seen  of  Congleton  on  the  25th  August.  The  notices  themselves  were  produced 
on  behalf  of  Daniel  Antrobus,  and  bore  the  Congleton  post  mark  of  August  26, 
and  were  not  delivered  to  the  overseers,  or  at  the  place  of  abode  of  the  person 
objected  to,  till  that  day. 

Upon  inquiry  into  the  cause  of  the  detention,  it  appeared  that  so  many  notices 
of  objection  had  been  posted  at  the  Manchester  post-office  on  that  and  the 
two  preceding  days,  that  the  postmaster  was  unable  to  transmit  the  notices  in 
lime ;  he  alleged  the  sudden  and  enormous  accumulation  of  letters  as  a  reason 
for  the  detention. 
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Resp. 


It  was  coDtended  on  the  part  of  Samael  Hicklon  that  the  objector  had  com-          1  Ad^ 
plied  with  the  provisioos  of  the  Act,  6  Vict.  c.  18,  s.  100. L 

It  was  submitted  for  Daniel  Antrobas  that  it  was  only  a  mode  of  proof,  and         Bishop, 
not  conclusive.  o^'*'^' 

The  revising  barrister  held  that  the  stamped  duplicates  were  not  conclusive  -^j^^  * 

evidence  of  the  notices  of  objection  being  delivered  in  time,  and  that,  (there 
being  no  pretence  of  an^  fraudulent  or  wilful  detention,)  the  notices  of  objection 
were  delivered  too  late,  and  he  retained  the  name  of  the  voter  on  I  he  list. 

The  case  came  on  for  argument  in  Hilary  Term,  1846  (Monday,  Jan.  19). 

Coekhum,  Q.  C.  (with  whom  was  Kinglake),  appeared  for  the  appellant,  but 

Weltby,  for  the  respondent,  admitted  that  he  could  not  distinguish  the  case 
from  Bithnp,  A  pp.,  and  Helps,  Resp. 

Decision  reversed. 

See  also  BayUy,  App.,  and  the  Overseen  of  Nanlwich,  Resp.,  post. 
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two  houses,  the 
number  of  each 
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ErU,  J.,  that  if 
the  number  were 

S roved  before 
le  revising  bar- 
rister, he  ought 
to  allow  the 
claim,  and  insert 
the  number  in 
the  list  of  voters. 


BOROUGH  OF  SCARBOROUGH. 

John  Flounders Appellant. 

Edward  Sedofield  Donner     •     Respondent. 

CASE. 

At  a  Court  duly  holden  in  and  for  the  borough  of 
Scarborough^  in  the  north  riding  of  the  county  of  York, 
on  the  16th,  17th  and  I8th  days  of  September,  184S,  &c. 
several  persons  claimed  to  be  inserted  in  the  list  of  the  said 
borough  in  respect  of  a  successive  occupation  of  houses. 
A  list  of  claims  containing  the  names  had  been  duly 
published  by  the  overseers,  and  in  that  list  the  name  and 
description  of  John  Flounders,  and  of  the  situation  of  his 
property,  was  as  follows  : — 


Christian  Name 
and  Sumamoi 
fitc. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  lane.  &c.  and 
No.  of  the  house, 
if  any. 

Flounders,  John 

15,  Aberdeen  Walk. 

House. 

Queen  Street. 
16,  Aberdeen  Walk. 
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The  above  description  is  an  exact  copy  in  all  respects       1846. 
of  the  notice  of  claim  sent  in  by  the  said  John  Flounders    floundbbs, 
to  the  overseers.     The  place  secondly  mentioned  as  the       d^nnkb 
situation  of  the  house,  namely,  15,  Aberdeen  Walk,  is  the         Retp. 
situation  of  the  house  which  he  at  present  occupies,  and 
the  street  or  places  where  the  said  houses  are  stated  to  be 
situated  are  well  known,  and  are  not  so  extensive  or  popu- 
lous but  that  any  occupier  of  any  premises  in  them  may  be 
found  by  reasonable  inquiries.   Both  the  houses  constitut- 
ing the  qualification  are  and  have  always  been  numbered. 

The  claim  of  the  said  John  Flounders  was  opposed  on 
the  ground  that  the  number  of  the  first  house  was  not  in- 
serted in  the  list  agreeably  to  the  form  prescribed  by  the 
6th  Vict.  cap.  18,  schedule  (B.),  No.  3,(a)  nor  in  any  claim 
sent  to  the  overseers  by  him  agreeably  to  the  form  No.  6(6) 
of  the  same  statute  and  schedule.  I  decided  that  the  said 
John  Flounders  was  not  entitled  to  be  inserted  in  the  list 
of  voters  for  the  said  borough,  on  the  ground  that  the 
statute  required  that  the  number  of  each  house  constitut- 
ing the  qualification  should  have  been  contained  in  the 
column  describing  the  situation  of  the  property. 

If  the  Court  should  be  of  opinion  that  the  number  of  the 
said  house  need  not  have  been  named  by  him  in  describing 
the  situation  of  the  same  in  the  notice  of  claim,  then  the 
name  of  the  said  John  Flounders  is  to  be  inserted  in  the 
said  list  of  voters  for  the  said  borough  in  the  tetms  of  his 
said  notice,  but  not  otherwise. 

[Seven  other  cases  were  consolidated  with  the  above.] 
(Signed)  S.  T.,  Revising  Barrister. 

Wharton    for    the    appellant. — Notwithstanding    the 

(a)  Scil.  the  list  of  penoni  entitled  to  vote,  made  out  by  the  overseen  -,  but  it 
does  not  appear  from  the  fonner  part  of  the  case  that  the  name  of  the  claimant 
was  ioierted  in  such  list. 

(6)  Ante,  p.  529,  n. 
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1846.  omission  in  the  notice  of  claira  of  the  number  of  one  of 
F1.0U11DBH8,  ^^®  houses  in  respect  of  the  successive  occupation  of  both 
DoNKii  of  which  the  party  claimed  to  be  registered,  the  revising 
liftP'  barrister  ought  to  have  inserted  his  name,  under  the  pro- 
visions of  the  40th  and  lOIst  sections  of  the  Registration 
Act.  (a)  A  new  machinery  was  introduced  in  the  regis- 
tration of  voters  by  that  act,  and  it  was  to  be  expected 
that  inaccuracies  would  arise  in  the  working  of  it ;  and 
therefore  it  was  provided  that  such  inaccuracies  should 
not  prejudice  the  real  rights  of  the  parties^  both  by  the 
sections  referred  to,  as  well  as  by  the  75th  section^  (5) 
which  relates  to  inaccuracies  in  the  rating.  The  effect  of 
these  provisions  is  that  it  is  sufficient  that  the  substance 
of  any  notice  or  rate  should  be  proved  before  the  revising 
barrister,  strict  evidence  not  being  required.  And  the 
evidence  given  before  him  cannot  be  canvassed  before  the 
Court  above.  The  objection  here  is  in  effect  that  the 
premises  successively  occupied  by  the  claimant  are  not 
sufficiently  described  in  his  claim;  but  in  this  respect 
there  is  no  real  difference  between  the  description  in  the 
list  of  voters  and  that  contained  in  a  claim,  as  observed  by 
Cresswell,  J.,  in  Daniel,  App.,  and  Camplin,  Resp.',  (c) 
and  the  Court  has  held  in  Wood,  App.,  and  The  Over- 
seers of  WiUe$den,  Resp.^Cd)  that  the  sufficiency  of  the 
description  of  the  qualifying  property  in  the  former  is  a 
question  o£fact.  [Tindal,  C.  J. — That  case  does  not  ap- 
ply here.  The  revising  barrister  there  found  in  effect 
that  the  description  was  sufficient  in  his  judgment.  The 
way  to  have  taken  advantage  of  the  40th  section  in 
this  case  would  seem  to  have  been  to  have  applied  to  the 
revising  barrister  to  amend  the  description,  (e)  or  to  have 
inserted  the  name  with  an  amended  description.  You  must 
argue  that  the  revising  barrister  must  have  done  so  if  ap- 

(a)  Ante,  pp.  104,  276.  (d)  Ante,  p.  527. 

(fr)  Ante,  p.  56.  («)  Vid.  infra,  p.  695,  n. 

(c)  Anti,  pp.  425,  430. 
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plied  to,  and  that  we  must  take  it  as  though  the  applica-  1846. 
tion  had  been  made  and  refused].  The  revising  barrister  Floundxbs, 
considered  that  the  statute  required  the  number  of  each  p^^ga 
house  to  be  inserted  in  the  claim,  and  therefore,  whether  «**?• 
he  was  applied  to  or  not,  it  may  be  taken  that  he  would 
have  refused  to  alter  the  description.  [Cresswell^  J. — The 
question  put  to  the  Court  is,  whether  the  number  of  the 
house  was  necessary  to  be  stated.  Erie,  J. — The  revis- 
ing barrister  must  mean  necessary  to  be  stated  by  the 
claimant.]  It  is  submitted  that  it  was  not  necessary. 
ICresswell,  J. — The  power  of  the  revising  barrister  to 
amend  may  then  be  laid  out  of  the  question.]  Still  the 
provisions  of  the  40th  section  would  apply  with  respect  to 
premises  being  sufficiently  described  for  the  purpose  of 
identification  .(a)  [Cresswell,  J. — The  question  would  then 
amount  to  this ;  it  is  found  that  there  was  a  number  to  the 
bouse,  but  it  is  not  found  that  the  premises  were  in  the 
judgment  of  the  revising  barrister  sufficiently  described 
for  the  purpose  of  being  identified.]  The  finding  of  the 
revising  barrister  can  hardly  be  taken  to  be  conclusive,  as 
there  might  be  diffisrent  decisions  by  two  revising  barristers 
upon  the  same  point.  In  Gadsby,  App.,  and  Warburton, 
Re^p.,  (&)  where  the  question  was  whether  the  description 
in  a  notice  of  objection  of  the  place  of  abode  was  sufficient, 
Maule,  J.,  in  giving  his  judgment,  remarked,  *'  Although 
the  revising  barrister  has  found  that  the  description  of  the 
place  of  abode  of  the  objector  was  not  sufficient,  that  is  a 
matter  of  law ;  but  he  has  stated  facts  from  which  it  is 
argued  that  it  appears  the  description  was  sufficient.  The 
question,  whether  or  not  the  revising  barrister  was  right, 
is  thus  regularly  raised  for  the  decision  of  this  Court."  (e) 
Bartlettj  App.,  and  Gibbs,  Resp.,  {d)  was  the  first  case 
that  decided  that  the  successive  occupation  of  premises 
was  necessary  to  be  stated ;  the  number  of  the  house  was 

(a)  Vid.  infra,  p.  695,  n.  (c)  Ante,  p.  279. 

(6)  Ante,  p.  272.  (d)  Ante,  p.  98. 
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1846. 

Flovndkrs, 
App. 

DONNSS, 

Rssp. 


not  stated  in  the  list  in  that  case,  but  no  objection  was 
taken  upon  that  ground.  The  same  remark  applies  to 
Daniel,  App.,  and  Camplin,  Re8p.(a)  In  Hutchins, 
App.9  and  Broum,  Resp.,  (b)  the  revising  barrister  held 
the  description  was  not  sufficient,  but  he  made  an  amend- 
ment, as  he  ought  to  have  done  here.  It  is  sufficient  if 
the  description  of  the  premises  in  the  claim  is  such  *'  as  to 
be  commonly  understood"  within  the  meaning  of  the  lOlst 
section.  In  Rex  v.  Hall,{c)  Abbott,  C.  J.,  in  giving  the 
J4]dgment  of  the  Court,  observed, ''  The  meaning  of  parti- 
cular words  in  acts  of  parliament,  as  well  as  other  instru- 
ments, is  to  be  found  not  so  much  in  a  strict  etymological 
propriety  of  language,  nor  even  in  popular  use,  as  in  the 
subject  or  occasion  on  which  they  are  used,  and  the  object 
that  is  intended  to  be  attained."  It  might  be  that  more 
than  one  house  in  the  same  place  had  the  same  number  ; 
or  the  numbers  might  be  in  a  state  of  transition,  as  they 
are  frequently  altered  in  towns  under  local  acts. 

Bliss  for  the  respondent. — The  words  "  and  number 
of  the  house  (if  any),"  at  the  head  of  the  fourth  column  of 
the  list  of  claimants,  must  have  some  meaning.  In  the 
form  of  the  list  of  claimants  given  in  the  Reform  Act  (d) 

(a)  Ante,  p.  425.  (6)  Ante,  p.  545.  (c)  1  B.  &  C.  123. 

(d)  The  form  of  the  "  list  of  claimaots  to  be  published  by  the  overseers  id  bo- 
roogbs/*  as  given  in  schedule  (I.)  No.  6,  to  the  2  Will.  4,  c.  45,  is  as  follows : — 

"  The  following  persous  claim  to  have  their  names  inserted  in  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member  [or  '  members  *]  for  the  city 
or  *  borough ']  of 


Christian  Name  and 
Surname  of  each 
claimant  at  full 
length. 


Allen,  John 


Nature  of 
QnaliBcation. 


House. 


Street,  lane  or  other  place  in 
this  parish  where  the  pro<- 


nis  situate. 
e 


lif  the  right  does  not  depend 
on  property,  etate  the  plac9 
of  abode,'\ 


Duke  Street,"  &c. 


"  (Signed) 


'  A.  B.) 

C.  D.  SOverseers  of,  &c/ 
E.  F.> 
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there  are  no  such  words ;  and  the  addition  of  them  in  the 
form  given  by  the  Registration  Act  cannot  have  the  same 
effect  as  their  omission. 

The  argument  on  the  other  side  is,  first,  that  the  list  of 
claimants  may  be  *^  to  the  like  effect "  as  that  given  in 
the  schedule ;  but  it  is  to  be  observed  that  the  15th  sec- 
tion of  the  6  Vict.  c.  18,  (a)  which  enacts  that  the  list  shall 
be  made  out  in  the  form  numbered  (8)  in  the  sche- 
dule (B.),  (6)  does  not  add,  ''  or  to  the  like  effect "  in 
respect  to  that  form ;  though  these  words  are  added  in 
reference  to  other  forms  mentioned  in  that  section.  But 
even  supposing  this  were  the  case  of  a  notice  of  claim» 
which  may  be  *'  to  the  like  effect"  as  the  form  given  in 
the  schedule,  still  this  would  not  be  a  compliance  with 
that  provision.  If  a  house  were  numbered  15,  a,  or  15,  B, 
and  it  were  described  merely  as  No.  15,  that  might  be 
considered  as  being  to  the  like  effect  with  the  true  de- 
scription required. 

Secondly,  it  is  said  that  the  omission  of  the  number  is 
aided  by  the  101  st  section,  but  it  is  not  a  **  misnomer,  or  an 
inaccurate  description,"  within  the  words  of  that  section. 

(a)  Ante,  p.  551. 

(b)  The  form  of  the  "  litt  of  claimants  to  be  published  by  the  overseers/'  as 
given  in  the  schednle  (B.)  to  the  6  Vict.  c.  18,  is  as  follows : — 

"  Tbe  following  persons  claim  to  have  their  names  inserted  in  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member  [or  *  members ']  for  the  city 
[or  '  borough ']  of 


1846. 


Floukobrs, 
Afip. 

DONTIBll, 
<n€tp. 


Christian  Name 
and  Surname 
of  each  claim- 
ant   at     full 
length. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  Lane  or  other  Place 
in  this  Parish,  where  the 
Property  is  situate,  and 
No.  of  the  House,  if  any. 
[When  the  right  depends 
on  property.^ 

•'  (Signed) 


'  A.  B.  ^ 
C.  D.  ^Overseers  of,  &c." 


E.  f!3 
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1846*        It  is  rather  a  misdescription^  as  though  it  had  been  ac* 
Flookdcrs,     tually  stated  that  the  house  had  no  number;  and  the 
Vovvm        actual  effect  of  that  provision  is,  that  a  misnomer  or  inac- 
-**«•?•         curate  description  shall  not  "  abridge  the  operation"  of 
the  act;  but,  in  order  to  give  operation  to  the  15th  sec- 
tion, the  number  of  the  house  must  be  inserted. 

Thirdly,  it  is  said  that  the  revising  barrister  has  vir- 
tually found  that  the  description  is  sufficient,  and  that  no 
party  can  have  been  misled  by  it.  But  that  is  not  the 
effect  of  the  finding.  This  is  not  the  case  of  premises  in 
the  actual  occupation  of  the  claimant,  in  which  case  possi- 
bly  the  description  might  not  have  misled ;  the  complain- 
ant has  ceased  to  occupy  the  premises  which  are  insuffi-* 
ciently  described.  The  question,  however,  is  not  whether 
the  party  can  be  found  out  by  due  diligence,  but  whether 
the  statute  has  been  complied  with.  In  Eckersley,  App., 
and  Barker,  Resp  ,  (a)  the  question  was  as  to  the  form  of 
the  list  of  voters  in  counties,  where  the  heading  of  the  third 
column  in  the  form  is  '*  street,  lane,  &c.  and  number  of 
the  house  (if  any)  where  the  property  is  situate,  or  name 
of  the  property  (if  known  by  any),  or  name  of  the  occu- 
pying tenant,"  &c.,  and  Tindal,  C.  J.,  in  giving  the  judg- 
ment of  the  court  there,  said  '^  the  direction  of  the  form 
No.  2  appears  to  us  to  intend  that  if  the  house  is  in  a 
street,  lane  or  other  like  place,  in  the  parish,  the  street 
or  the  lane  should  be  mentioned,  and,  if  the  houses  are 
numbered,  the  number  also  should  be  given."  (b)  And, 
again,  in  Deichurst,  App.,  and  Feilden,  Resp.,  (c)  his  Lord- 
ship drew  an  argument  from  the  use  of  the  words  '^number 
of  house  (if  any),"  in  the  heading  of  the  fourth  column  of 
No.  3,  schedule  B.,  to  the  6th  Vict.  c.  18,  that  they  pointed 
more  to  a  single  definite  building  than  to  two  or  more 
united  together,  (d)    Numbers  are  important  to  designate 

(a)  Ante,  p.  334.  (c)  Ante,  p.  439. 

(6)  Ante,  p.  342.  {d)  Ante,  p.  443. 


HILARY  TERM^  IX  VICT. 


595 


houses ;  and,  where  they  are  in  use,  it  may  well  have  been       1846. 
considered  necessary  that  they  should  be  given  in  the  list.    Flovndeks, 
It  is  very  seldom  that  more  than  one  house  in  the  same      d^^^ 
street  have  the  same  number ;  but  even  in  such  a  case         ^^i»- 
there  is  no  reason  for  departing  from  the  regulations  of 
the  act.    If  they  are  allowed  to  be  departed  from  at  all^ 
parties  may  adopt  any  kind  of  description,  such  as  "  the 
best  house  in  the  street/'  or  "  the  tallest,"  or  "  a  house 
with  so  many  windows ;"  in  which  cases  also  it  might  be 
said  the  premises  might  be  discovered  by  due  diligence. 

Wharton  in  reply. — The  passages  cited  from  Eckersley^ 
App.,  and  far^^r,  Resp.,  and  D^Wiur^/,  App.^and/^et/cttf/i, 
Resp.  had  reference  to  quite  another  point  from  that  now 
under  consideration.  Although  the  party  had  ceased  to 
occupy  the  first  house,  that  circumstance  did  not  make  it 
necessary  to  give  the  number  of  that  house,  as  the  number 
of  the  one  occupied  at  the  time  of  the  claim  was  given. 
[Tindalf  C.  J. — It  does  not  appear  that  the  number  of  the 
first  house  was  proved.  Maule,  J. — If  it  was  necessary 
to  be  stated,  and  it  was  not  proved  to  the  satisfaction  of 
the  revising  barrister,  he  was  bound  to  expunge  the  name, 
under  section  40  of  the  6th  Vict.  c.  18.  (a)]  That  pro- 
vision only  applies  to  cases  where  the  qualifying  property 
is  not  described  sufficiently  for  the  purpose  of  identifica- 
tion. [Maule,  J. — That  seems  to  be  the  case  here.  The 
description  given  imposes  some  difficulty  as  to  the  identifi- 
cation of  the  premises,  as  it  requires  some  inquiry  to  be 
made  on  the  subject.]  The  ground  of  the  decision  ap- 
pears to  have  been,  that  the  revising  barrister  thought 

(a)  Or  rather,  more  strictly  gpeaking,  the  barrister  would  not  have  inserted 
the  name  in  the  list  of  voters  uoder  the  provisions  of  sec.  38,  ioasmuch  as  the 
name  could  ooly  be  inserted  "  in  lespect  of  the  qualification  described  in  such 
notice  of  claim."  If  the  description  were  merely  inaccurate,  so  as  not  to  prevent 
it  from  *'  being  commooly  understood/'  it  would  not  be  vitiated  thereby  (sec. 
101).  The  provisions  of  the  40th  sec.,  as  to  the  identification  of  the  premises, 
appear  to  have  no  application  to  a  notice  of  claim. 
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1846.       that  the  schedule  to  the  act  required  the  number  of  the 
FLouHDKBt,    house  to  be  giyen,  and  if  so  that  he  had  no  power  to  in- 
DoNMM       ^^^  **  where  it  was  omitted,  but  that  the  requirement  of 
^^P*         the  statute  was  absolute  and  positive,  and  must  be  com- 
plied with. 

TiNDAL,  C.  J. — ^I  think  the  decision  of  the  revising 
barrister  was  right.  He  has  decided  that  the  claimant  is 
not  entitled  to  have  his  name  inserted  in  the  list  of  voters, 
upon  the  ground  that  the  number  of  one  of  the  houses^ 
the  occupation  of  both  of  which  constituted  his  qualifica- 
tion, was  omitted  in  his  notice  of  claim ;  and  that  the  sta- 
tute required  the  number  of  each  house  to  be  given  under 
such  circumstances.  This  Court  haviug  decided  that  it 
was  not  sufficient  in  such  a  case  to  state  only  the  house  in 
the  actual  occupation  of  the  party,  but  that  it  was  neces- 
sary to  state  the  former  house  as  well,  it  followed  that  the 
description  required  by  the  act  referred  as  much  to  the 
one  house  as  to  the  other.  There  would  even  be  more 
difficulty  in  finding  out  a  house  which  a  man  had  ceased 
to  occupy  than  one  which  he  occupied  at  the  time.  The 
answer  endeavoured  to  be  made  to  the  objection  in  this  case 
is,  that  the  revising  barrister  has  stated  facts  from  which 
we  cannot  fail  to  see  the  real  state  of  the  case,  and  that  we 
ought  to  apply  the  power  of  amendment,  which  he  has  not 
exercised,  under  the  40th  section  of  the  6  Vict.  c.  18.  (a) 
But  the  provisions  of  that  section  apply  only  to  a  case 
where  the  description  of  the  premises  not  being  sufficient 
to  satisfy  the  revising  barrister  in  the  first  instance,  before 
the  list  is  closed  evidence  is  given  to  his  satisfaction,  other- 
wise he  is  to  expunge  the  name.  The  claimant  here  ought 
to  have  shown  what  was  the  number  of  the  first  mentioned 
house,  and  no  such  evidence  having  been  given,  the  40th 
section  connot  avail  him.  (a)    And  the  provisions  of  the 

(a)  Vid»  supra,  p.  d9d,  n. 
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lOlst  section  are  as  far  removed  from  the  present  case.        1846. 
That  section  enacts  that  no  misnomer^  or  inaccurate  de-  ~Z 
scnption,  of  any  person^  place  or  thing,  named  or  de-         App. 
scribed  in  any  list  or  notice,  shall  in  anywise  prevent  or         ^R^n^ 
abridge  the  operation  of  the  act  with  respect  to  such  per- 
son, place  or    thing,  provided  that   such  person,  place 
or  thing  shall  be  so  denominated  in  such  list  or  notice  as 
to  be  commonly  understood.    But  we  cannot  predicate 
that  of  the  place  or  house  first  inserted  in  this  list.     We 
cannot  say  that  the  description  given  would  be  **  com- 
monly understood"  to  apply  to  the  particular  house  in 
question.    That  provision  would  apply  to  some  vague  or 
clumsy  description  from  which  common  sense  might  ex- 
tract a  meaning.    I  think,  therefore,  the  revising  barrister 
was  right. 

M AULE  J. — I  have  not  heard  the  whole  of  the  argu- 
ment, but  as  far  as  I  have  heard  it  I  am  of  the  same 
opinion  with  my  Lord. 

Cresswell  J. — I  am  of  the  same  opinion.  I  think  the 
forms  Nos.  6  and  8,  in  the  schedule  (B)  to  the  6  Vict, 
c.  18,  require  the  number  of  each  house  to  be  stated.  It 
is  true  that  the  40th  section  says,  that  whenever  the 
nature  of  the  qualification  or  the  local  or  other  descrip- 
tion of  the  property  of  any  person  shall  be  wholly  omitted, 
or  shall,  in  the  judgment  of  the  revising  barrister,  be  in- 
sufficiently described  for  the  purpose  of  being  identified, 
he  shall  expunge  the  name  of  the  person  from  the  list, 
unless  the  matter  so  omitted  or  insufficiently  described  be 
supplied  to  the  satisfaction  of  such  barrister  before  he 
shall  have  completed  the  revision  of  such  list,  in  which 
case  he  shall  insert  the  name  in  such  list.  But  would  the 
description  of  the  first  house,  given  in  this  list  of  claimants. 
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1846.       enable  any  person  to  identify  such  house,  (a)    Suppose  a 
~"  party  were  informed  that  the  claimant  had  never  lived  in 
App.     '     the  street  named,  how  could  such  party  know  which  house 
jj^"'      was  meant  by  the  description  given?    As  to  the  101st 
section,   I  entirely  concur  with  the  observations  of  the 
Lord  Chief  Justice,  that  the  mistake  which  that  section 
is  intended  to  remedy  must  be  one  which  will  not  prevent 
the  notice  or  list  from  being  "  commonly  understood." 
Perhaps  it  would  be  sufficient,  if  a  house  were  described 
as  **  No.  15,  Queen's  Roto  ;"  and  it  might  be  commonly 
understood  to  mean  ''Queen  Street;*  but  the  description 
must  be  one  which  would  enable  a  party,  by  common  un- 
derstanding, to  find  all  that  is  required  by  the  statute. 

Erle,  J. — In  this  case  the  number  of  one  of  the  houses, 
the  occupation  of  which  is  necessarily  stated,  is  omitted  ; 
and  the  schedule  to  the  act  mentions  the  number  of  the 
house,  where  there  is  one,  as  a  matter  necessary  to  be 
stated.  The  revising  barrister  did  right  therefore  to  ex- 
punge the  name,  under  the  4'Oth  section  of  the  6  Vict.  c.  1 8, 
if  the  number  of  the  house  was  not  supplied  to  his  satis- 
faction, (a)  But  I  am  clearly  of  opinion  that  if  the  num- 
ber had  been  supplied,  he  might  have  inserted  it  and  was 
bound  to  do  so.  And  if  the  question  intended  to  be  raised 
in  this  case  is  whether  he  had  the  power  to  make  that 
alteration,  it  is  much  to  be  regretted  that  it  is  not  properly 
raised.  But  if  the  meaning  of  the  case  is  that  the  num- 
ber of  the  house  not  being  given  and  not  being  proved, 
the  revising  barrister  thought  that  a  material  matter  re- 
quired by  the  statute  was  omitted,  I  see  no  reason  to 
differ  from  his  judgment. 

Decision  affirmed. 

(a)  Vid,  supra,  p.  695,  n. 
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SOUTHERN  DIVISION  OF  LANCASHIRE. 

Charles  Edward  Rawlins^  Jun Appellant. 

The  Overseers  of  the  Poor  of  the  Township  of 
West  Derby,  in  the  County  of  Lancaster,  Respondents.       1846. 

^  A  «^  Thursday, 

CASE.  Jan.  \5th. 

At  a   Court  held  at  Liverpool,  in  the  county  of  Lan-  Service  of  a  no- 
caster  on  the  6th  day  of  October,  184f5,  &c.  for  the  south-  ^j^^  ^n  over- 
em  division  of  the  county  of  Lancaster,  the  overseers  of  JJ^J^'^^^iIJi^* 

the  township  of  West  Derby,  in  the  said  division,  ob-  Sunday,  is  good 

«  1  i*  ^  Ai-  11.  under  the  6 

jected  to  the  names  of  George  Atkinson  and  thirty-seven  vict.c.lB,t,4. 

other  persons  (whose  cases  were  consolidated  with  the  gp^/ntap'** 
principal  case)  being  retained  on  the  list  of  claimants  to  P^|?"'j^^*^J^*** 
vote  in  the  said  township.     I  struck  out  the  names  of  the  of  any  objecuon 
said  claimants  from  the  said  list,  subject  to  the  opinion  of  the  notice  of  ap- 
the  Court  of  Common  Pleas  on  the  following  case :  SfiL^eS!"  "**" 

AU  the  said  claims  were  delivered  at  the  dwelling 
house  of  one  of  the  overseers  of  the  said  township  of 
West  Derby  in  his  absence,  about  nine  o'clock  on  the 
evening  of  Sunday,  the  20th  day  of  July  last.  The  over- 
seers nevertheless  published  such  claims  in  the  list  of 
claimants,  but  inserted  opposite  to  each  name  the  word 
^'  objected ;"  and  at  the  revision  of  the  said  list  contended 
that  such  service  of  the  said  claims  respectively  was  in- 
sufficient and  invalid,  having  been  made  on  Sunday,  and, 
the  following  day  being  too  late  by  law  for  the  service 
of  such  notices^  that  such  claimants,  therefore,  are  not 
entitled  to  have  their  names  retained  in  the  said  list.  I 
allowed  this  objection.  Dated  Liverpool,  the  8th  day  of 
October,  1845. 

(Signed)       T.  H.  M.,  Revising  Barrister. 

Arnold  for  the  respondents. — There  is  a  preliminary 

objection  to  the  appellant  being  heard  in  this  case.    The 
VOL.  I. — B.  A.  3  s 
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1846.  revising  barrister,  under  the  6  Vict.  c.  18,  s.  44,  (a)  had 
Rawlins,  named  the  overseers  of  the  township  of  West  Derby  as 
-^w«  the  respondents  in  the  appeal.  The  notice  of  prose- 
WssT  Derby,  cution  of  the  appeal  transmitted  to  the  respondents,  under 
section  62,  (6)  was  headed  "  Edward  Rawlins,  appellant, 
and  Thomas  Augustus  Granville  Dolling,  overseer  of  West 
Derby,  respondent."  (As  to  this  fact  he  produced  an 
affidavit.)  The  notice  of  appeal,  therefore,  upon  the  face 
of  it  was  not  sent  to  the  respondents ;  and  non  constat  that 
Mr.  Dolling  was  one  of  the  overseers  at  the  time  they 
were  named  respondents ;  it  is  not  like  the  case  of  service 
upon  one  overseer,  which  would  be  sufficient  under  sec- 
tion 101.  (c)  It  is  like  the  heading  of  an  affidavit,  which 
must  be  intituled  in  a  cause  with  the  full  names  of  all  the 
parties,  (d).  It  is  not  necessary  to  contend  that  the  names 
of  the  overseers  should  have  been  given ;  it  would  have 
been  sufficient  if  the  heading  had  named  "  the  overseers 
of  West  Derby"  as  respondents,  but  the  heading  is  in- 
correct in  selecting  the  name  of  one  alone. 

TiNDAL,  C.  J. — If  the  respondents  appear,  there  is  no 
necessity  for  the  appellant  to  prove  the  notice  of  appeal 
under  the  64th  section,  {e)  If  they  do  not  appear,  we 
must  deal  with  the  question  as  we  can  in  their  absence.(/) 

Maule,  J. — If  a  party  were  moving  to  make  a  rule  abso- 
lute upon  an  affidavit  of  service,  the  other  party  could  not 
surely  appear  to  object  to  its  sufficiency. 

Crompton  for  the  appellants. — The  6  Vict.  c.  18,  s.  4,  (g) 
having  enacted  that  any  person  desirous  of  making  a 
claim  to  have  his  name  inserted  in  the  register  of  county 
voters  "  shall,  on  or  before  the  20th  day  of  July,  deliver 
or  send  to  the  overseers  a  notice  signed  by  him  of  his 
claim ;"  the  question  is  whether  the  words  ''  except  such 

(a)  Ante,  p.  5,  n.  (e)  Ante,  p.  2,  n. 

{b)  Ante,  p.  1,  n.  (/)  See  the  next  case. 

(c)  A7ite,  p.  573,  o.  (g)  Ante,  p.  529,  n. 

(d)  Vid.  Archb.  Prac,  1209, 7th  ed. 
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day  shall  be  a  Sunday"  are  to  be  considered  as  inserted        1846, 
in  the  section.  The  act  in  various  instances  has  expressly      r^wums 
excepted  Sunday,  as  in  sections  5,  (a)  8,(6)  18  and  80,  (c)         ^pp* 
as  to  the  perusal  of  certain  lists  to  be  allowed  by  overseers,   Wnr  Dbbbt, 
and  in  section  12  as  to  the  inspection  of  tax-assessments        ^^ 
to  be  allowed  by  tax-collectors.    The  service  of  the  notice 
would  not  be  bad  at  common  law,  not  being  a  judicial  act* 
The  distinction  is  taken  in  MackaUy*s  case,  {d)  where  it  is 
said  that  ^'  no  judicial  act  ought  to  be  done  on  that  day, 
but  ministerial  acts  may  be  lawfully  executed  on  the  Sun* 
day ;  for  otherwise,  peradventure,  they  can  never  be  exe- 
cuted."    In  Catholic  times  fairs  were  held  on  Sundays, 
and  their  legality  was  upheld  even  after  the  Reformation ; 
Comyns  v«  Boyer.{e)    The  present  case  does  not  fall 
within  the  provisions  of  the  29th  Car.  2,  c.  7 ;  for  the 
receipt  of  these  notices  by  the  overseer  is  uot  a  ^*  work 
of  their  ordinary  calling,"  within  section  1 ;  nor  are  the 
notices  in  the  nature  of  a  ''  process''  within  section  6. 
In  Rex  V.  WhUnash  (/)  it  was  held  that  a  contract  of 
hiring  made  on  a  Sunday  between  a  farmer  and  a  labourer 
for  a  year  was  not  within  the  statute,  and  was  valid.    So  a 
bill  of  exchange  drawn  on  a  Sunday  has  been  held  not  to 
be  within  the  statute ;  Begbie  v.  Lem.  (g)    So  an  agree- 
ment entered  into  by  an  attorney  on  a  Sunday  for  the 

(a)  Anti,  p.  629,  n. 

(b)  AntB,  p.  680,  n. 

(c)  Ante,  p.  388,  n. 

(d)  9  Rep.  ee,  b. 

(e)  Cro.  £1.  486.  By  the  27  Hen.  6,  c  5,  it  is  enacted,  that  "  all  manner 
of  fairs  and  markets  on  the  principal  feasts  and  Sundays  and  Good  Friday  shall 
clearly  cease  from  all  showing  of  any  goods  or  merchandize  (necessary  victual 
only  except),  upon  pain  of  forfeituie  of  all  the  goods  aforesaid  so  showed,  &c. 
the  four  Sundays  in  harvest  except."  (See  the  remarks  upon  this  statate,  Bac. 
Abr.  tit.  Fairs  and  Markets  (B)  2,  in  marg.)  In  Comytis  v.  Boyer  it  was  held 
that  *'  a  fair  holden  upon  the  Sunday  is  well  enough,  although  by  the  statute 
there  is  a  penalty  inflicted  upon  the  party  that  sells  upon  that  day,  but  it  makes 
it  not  to  be  void." 

(/)7B.atC.  696. 
(5)1C.&J.180. 
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Wk»t  Derbt. 
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settlement  of  his  client's  affairsi  Peaie  ▼•  Dic1cen.{fi) 
'  Even  a  sale  of  goods  on  a  Sunday,  which  is  not  made  in 
the  exercise  of  the  ordinary  calling  of  the  vendor,  (as  the 
selling  of  a  horse  by  a  banker)  is  not  void  by  the  sta* 
tute;  Drury  v.  Defontaine.{b)  In  Alanson  v.  Brook-' 
bankic)  it  was  held  that  a  citation  might  be  served 
(by  fixing  it  on  the  church  door)  on  a  Sunday ;  and  in- 
deed, under  the  6  Vict.  c.  18,  there  are  several  instances 
of  publication  of  lists  and  notices  by  affixing  them  upon 
the  church  doors,  such  pubHcation  of  course  being  made 
upon  the  supposition  that  parties  would  be  most  likely  to 
see  them  there  when  attending  the  church  on  Sundays. 
In  Bedoe  v.  Alpe,  (d)  it  was  held  to  be  no  ground  of  error 
that  an  information  was  alleged  to  be  exhibited  on  a  Sun- 
day. In  Comb.  462,  it  is  said,  **  the  delivery  of  a  declara- 
tion in  ejectment  upon  a  Sunday  is  good,  per  curiam,  (e) 
It  was  likewise  said,  that  to  have  an  attachment  for  non- 
performance of  an  award,  there  must  be  personal  service, 
which,  if  it  be  on  a  Sunday,  though  it  is  not  good  to  have 
an  attachment  for  nonpayment  on  that  day,  yet  it  is,  for 
refusal  on  any  other.*'  IMaule,  J. — It  would  appear  from 
that  statement  that  there  must  be  a  subsequent  demand 
upon  the  party.]  Delivery  of  a  declaration  upon  a  Sunday 
was  also  considered  to  be  sufficient  in  Walgrave  v.  Tay- 
lor,  (/)  where  Lord  Holt  indeed  seemed  to  incline,  that 

(a)  1  C.  M.  &  R.  422. 

(6)  1  Taunt.  131.  But  see  the  remarks  of  Park,  J.,  upon  this  case  in  Smith 
V.  Sparrow,  4  Bing.  88. 

(c)  Cartb.  504 ;  S.  C.  nom.  Allen  v.  Brookbank,  Salk.  625 ;  S.  C.  Anon  . 
5  Mod.  450. 

(<i)W.  Jones,  156. 

{$)  But  in  Doe  d.  Warren  v.  Roe,  8  D.  &  R.  342,  where  a  declaration  in 
ejectment  was  left  at  the  house  of  the  tenant  in  possession  on  Saturday,  and  re- 
ceived by  him  on  the  next  day,  Sunday,  before  the  essoin  day,  it  was  held  that 
this  was  a  void  service  under  the  29  Car.  2,  c.  7,  s.  6.  See  also  Doe  v.  Bae,  5 
B.  &  C.  764 ;  S.  C.  nom.  GoodlUU  d.  Mortimer  v.  Notitle,  2  D.  &  H.  232  -, 
Doe  V.  Roe,  8  D.  &  R.  592,  acr. 

(/)  Lonl  Raym.  706. 
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it  was  ill,  because  the  said  act  (29  Car.  2,  c.  7,)  intended        1846. 

to  restrain  all  sorts  of  legal  proceedings.     But  Powys  and      Rawuns, 

Gould,  Justices,  contra^  because  such  delivery  was  but    overaeew  of 

quasi  a  notice;  and  as  a  letter,  and  not  a  process.    That  is   ^*'^£f  ■■^* 

a  strong  authority  in  this  case.     [Cresswell,  J. — Notice  of 

plea  filed  served  on  a  Sunday  has  been  held  bad.  (a)     So 

has  notice  to  produce,  Hughes  v.  Rudd.  (&)]     In  Regina 

V.  the  Justices  of  Middlesex,  (c)  the  question  was  raised 

at  the  bar,  whether  a  notice  of  appeal  served  on  a  Sun* 

day  was  well  served,  but  the  Court  gave  no  opinion  upon 

the  point. 

Arnold  for  the  respondents. — It  is  not  intended  to  be 
argued  on  behalf  of  the  respondents,  that  the  service  of 
these  notices  was  absolutely  bad,  as  having  been  made  on  a 
Sunday,  either  at  common  law,  or  by  any  reference  to  the 
statute  S9  Car.  2,  c.  7 ;  for  it  it  is  admitted  that  this  is  nei- 
ther a  "  work"  done  in  the  "  ordinary  calling"  of  the  over- 
seers, nor  the  execution  of  any  "  process."  But  the  question 
is,  the  20th  of  July  being  the  last  day  named  in  the  act  on 
which  the  notices  can  be  served,  and  that  day  happening 
to  fall  on  a  Sunday,  whether  the  service  ought  not  to 
have  been  made  on  the  19th,  at  latest.  The  case  shows 
that  nineteen  notices  of  claims  were  served  at  nine  o'clock 
on  the  evening  of  Sunday,  the  20th  of  July,  at  the  dwel* 
ling  house  of  one  of  the  overseers  in  his  absence.  The 
service  upon  one  overseer  at  his  dwelling  house  would  be 
sufficient,  under  the  6  Vict.  c.  18,  s.  101.  If  the  service 
had  been  on  the  19th  July,  and  that  day  had  fallen  upon 
a  Sunday,  it  might  well  be  said  that  such  service  would 
have  been  sufficient,  as  operating  as  a  service  upon  the 
following  day,  the  20th.  But  the  20th  being  the  last 
day  upon  which  the  service  can  be  made,  the  question  is, 

(a)  Vid,  nob«rU\.  Uonkhoute,  8  East. 547. 

(6)8Dowl.P.  C,316. 

(e)  12  Law  Journ.  N.  S.  Mag.  Ca«  59. 
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1846.        whether  a  service  on  that  day,  being  a  Sunday,  is  aufBcient 

lUwLiNs,      Claimants  have  from  the  SlOth  of  June  to  the  20th  of 

Overat«ra  of    ^^^V  ^  ^^^^  *"  ^^^^^  claims  :  {a)  if  they  neglect,  therefore, 

WmtDebiy,  to  send  them  in  to  the  last  moment,  it  is  their  own  fault  if 

they  are  too  late. 

It  is  submitted  that,  upon  general  principles,  the  over- 
seer was  not  bound  to  open  any  of  these  notices  upon 
the  Sunday,  when  they  were  left  at  his  house.  It  was  a 
matter  of  business,  which  he  was  under  no  obligation  to 
attend  to.  Suppose  the  service  had  been  at  the  overseer's 
place  of  business,  which  it  might  have  been  under  6  Vict, 
c.  18,  s.  101  (b) ;  in  that  case  it  would  not  have  come  to 
his  hands  till  the  Slst  July,  when  surely  it  would  have 
been  too  late.  The  case  may  be  likened  to  the  notice  of 
dishonour  of  a  bill  of  exchange,  where  a  party  receiving 
it  on  a  Sunday  is  not  bound  to  open  it  till  the  next  day^  and 
is  considered  in  law  as  not  receiving  it  till  the  next  day ; 
3yle8  on  Bills,  p.  184;  Wright  v«  ShawcroMs.ic)  It  may 
be  said,  that  rule  depends  upon  the  law  of  merchants;  but 
the  reoMon  of  it  equally  applies  here,  namely,  that  no  per- 
son is  bound  to  attend  to  matters  of  business  on  a  Sunday. 
So  with  regard  to  the  three  days  of  grace,  if  die  last  falls 
on  a  Sunday,  the  payment  must  be  made  on  the  Saturday; 
Byles  on  Bills,  p.  133.  {d)  There  the  party  loses  one  day 
out  of  three ;  but  the  claimant  here,  if  he  is  held  bound 
under  the  circumstances  to  serve  the  notice  on  the  19th  of 
July,  would  lose  only  one  day  out  of  thirty^  which  is  no 
great  hardship  upon  him. 

Another  analogy  may  be  drawn  from  the  rule  as  to  ser- 
vice of  notice  in  legal  proceedings.  By  Reg.  Gen*  Hil. 
S  Will.  4,  s.  8,  it  is  ordered,  "  that  in  all  cases  in  which  any 

(a)  Kta.  6  Vict  c.  18,81.3,4. 
lb)  ilnte,  p.  573. 

(c)  2  B.  &  A.  601,  D.  See  also  Bray  ▼.  Hadw$nt  6  M.  Ac  S.  68 ;  Huwkes 
Y.  Salter,  4  Bing.  716 ;  Haynes  v.  Birks,  3  B.  &  P.  600. 

(d)  Vid.  Ta$$eU  v.  Lewit,  Lord  RAyin.  743. 
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particular  number  of  days,  not  expressed  to  be  clear  days,        1846. 
18  prescribed  by  the  rules  op  practice  of  the  courts,  the      luwum, 
same  shall  be  reckoned  exclusively  of  the  first  day,  and    q^^^^  ^ 
inclusively  of  the  last  day,  unless  the  last  day  shall  happen   Wmt  Dbbbt, 
to  fall  on  a  Sunday,  Christmas-day,  Good  Friday,  &c.,  in 
which  case  the  time  shall  be  reckoned  exclusively  of  that 
day  also."    It  is  true  that  these  rules  have  the  force  of  a 
statute ;  but  a  similar  rule  to  the  one  in  question  prevailed 
formerly*    Thus  where  there  was  a  rule  to  plead  in  four 
days,  Sunday  was  included  unless  it  was  the  last  day; 
Tidd,  Prac.  p.  490.(a)    So  as  to  a  rule  to  reply;  Tidd, 
Prao.  p.  718;  or  a  notice  of  a  writ  of  inquiry;  Tidd, 
Prac*  p.  605 ;  (6)  and  various  other  instances  might  be 
cited.  [Cressufell,  J* — The  reason  upon  which  these  deci- 
sions were  grounded  was,  that  such  notices  were  in  the 
nature  of  process,  and  therefore  void  under  the  statute  of 
Charles  IL](c) 

As  to  the  express  exception  of  Sunday  in  various  sec- 
tions of  the  6  Vict.  c.  18,  it  is  to  be  observed  that  those 
sections  chiefly  relate  to  the  perusal  of  certain  lists.  In 
x>ther  parts  of  the  statute  certain  lists  are  required  to  be 
published  on  Sundays  by  being  fixed  on  the  church  doors; 
and  those  exceptions,  therefore,  were  probably  introduced 
ex  abundanti  cautel^;  as  otherwise  a  question  might  have 
arisen  whether  the  overseers  were  bound  to  produce  the 
lists  in  question  for  the  perusal  of  parties  on  a  Sunday. 
The  service  of  the  notices  here  is  the  voluntary  act  of  the 
party. 

Crompian  was  not  called  upon  to  reply* 

(a)  6th  edit.  Vid,  Anon,  1  Stra.  86  -,  Roberts  v.  Qniekendsn,  11  East,  272,  d. 
«     (6)  Vid.  Lord  Coningthy's  can,  8  Mod.  20, 21 . ' 

(c)  In  RoberU  v.  Monkhouu,  8  East,  547,  Lord  Ellenborough,  C.  J.,  said, 
**  AH  notices  on  which  rales  are  made  are  process  in  respect  to  the  subjeot- 
matttr ;  not  indeed  pioceei  with  respect  to  the  writ,  btft  proceu  in  respect  to 
the  rule." 
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1846.  TiNDAL,  C.  J.— It  appears  to  me  that  this  case  may  be 

RiwLiNs,  determined  by  the  plain  words  of  the  statute  6  Vict.  c.  18, 
OteniwiB  of  ^'  *'  which  authorizes  a  party  desirous  of  having  his  name 
WuT  Derby,  inserted  in  the  list  of  county  voters,  to  deliver  or  send  a 
notice  of  claim  "  on  or  before  th^  20th  day  of  July."  This 
in  direct  terms  gives  him  the  power  to  send  in  his  claim  on 
that  day.  The  argument  on  the  part  of  the  respondents 
is,  that  the  section  is  not  obligatory  in  all  cases,  but  that 
where  the  SOth  of  July  falls  upon  a  Sunday,  the  party  must 
send  in  his  notice  of  claim  on  the  day  before,  at  latest. 
But  there  is  no  exception  in  that  section  as  to  the  SOth  of 
July  falling  upon  a  Sunday ;  and  it  is  clear  from  other 
parts  of  the  statute  that  where  the  legislature  intended 
Sunday  to  be  excepted,  they  have  expressed  that  inten- 
tion. The  service  of  such  a  notice  as  this  is  admitted  not 
to  be  prohibited  by  any  part  of  the  29  Car.  S,  c.  7,  it  not 
being  a  work  in  the  ordinary  calling  of  the  parties,  nor  the 
service  of  any  process.  At  common  law  there  are  many 
things  which  are  feasible,  and  valid  if  done,  on  a  Sunday. 
Thus  an  entry  for  condition  broken  is  good  on  a  Sunday; 
so  is  a  demand  of  possession ;  and  so  are  contracts  gene* 
rally.  And  I  think  there  is  no  reason  why  the  service  of 
these  notices  is  not  valid  though  made  on  a  Sunday.  As 
to  the  analogy  drawn  from  the  notice  of  dishonour  of  a 
bill  of  exchange,  there  is  no  doubt  that  if  it  arrives  on  a 
Sunday,  the  party  to  whom  it  is  addressed  need  not  open 
it  on  that  day,  but  may  defer  doing  so  till  the  next;  but 
to  have  made  this  analogy  applicable,  the  argument  should 
have  gone  further,  and  have  shown  that  if  a  notice  of  dis- 
honour arrived  on  a  Sunday  it  was  bad  altogether. 

Maule,  J. — I  am  of  the  same  opinion.  The  act  re- 
quires the  notices  of  claim  to  be  given  on  or  before  the 
90th  of  July.  The  overseers  are  to  make  out  a  list  of 
claimants  from  such  notices  on  or  before  the  90th  of 
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July ;  (a)  the  object  of  the  act  being  that  the  overseers  1846. 
may  have  the  time  between  the  20th  of  July  and  the  80th  Rawuns, 
to  prepare  such  list.  In  this  case  they  have  had  all  that  q^^^^  ^f 
time  as  far  as  the  intention  of  the  act  goes.  It  is  not  ne-  Wut  Derby, 
cessary  to  seek  another  meaning  than  what  the  words  of 
the  act  convey ;  and  those  words  are  quite  clear  and  un- 
equivocal. There  might  be  an  exception  introduced,  if  it 
appeared  that  a  strict  construction  would  lead  to  anything 
contra  bonos  mores,  or  against  the  law  of  the  land.  But 
that  is  not  the  case  here.  The  general  rule  in  common 
law  is,  that  judicial  acts  cannot  be  done  upon  a  Sunday ; 
but  other  acts  in  general  may  be  lawfully  done  upon  that 
day.  In  the  case  of  bills  of  exchange,  the  custom  of  mer- 
chants has  engrafted  the  rule,  that  in  certain  instances  a 
Sui\^ay  is  not  to  be  counted,  as  where  it  is  the  last  day  on 
which  payment  is  to  be  made ;  the  reason  for  this  being, 
that  merchants  on  that  day  usually  shut  up  their  places  of 
business.  The  statute  of  Charles  II.  has  no  application 
to  this  case.  The  legislature,  in  compliance  with  the 
wishes  of  certain  persons  of  strict  principles,  who  were  de- 
sirous of  applying  the  Jewish  prohibitions  to  the  Sabbath, 
as  they  called  it,  required  that  certain  acts  should  not  be 
done  on  that  day ;  but  perfect  freedom  was  lefl  in  all  other 
cases.  One  mode  of  sending  a  notice  of  claim  may  be  by 
posting  it;  and  it  may  happen  that  the  very  day,  on 
which,  in  the  due  course  of  post,  the  notice  would  be  deli- 
vered, would  be  a  Sunday.(6) 

Cresswell,  J. — I  am  entirely  of  the  same  opinion. 
The  statute  says  that  parties  may  give  notices  of  claim 
"  on  or  before  the  20th  of  July."  We  have  been  invited 
to  engraft  a  certain  exception  upon  this  provision  in  the 
event  of  the  20th  of  July  falling  upon  a  Sunday.    But,  in 

(a)  Vid.  6  Vict.  c.  IB,  s.  6,  ante,  p.  529. 
(6)  See  the  neit  case. 
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1846.       order  to  do  so»  how  are  we  to  carry  on  the  sentence  t 

~  RAwtui7~  ^^  ^®  ^  "*y  ^^^^  *"  ^^^^  *  ^•^  ^^^  notice  is  to  be  de- 

OvtnMH  of    U^^^^^l  ^^  ^he  19th  or  on  the  Slst  ?   I  think  it  is  sufficient 

Wmr  DiBBT,  to  take  the  plain  words  of  the  statute,  as  I  see  no  reaaoD 

^^        to  depart  from  them. 

Erlbi  J. — It  appears  to  me  also  that  the  decision  of  the 
revising  barrister  must  be  reversed.  The  sendee  of  these 
notices  upon  a  Sunday  appears  to  involve  no  violation  of 
any  known  rule  of  law.  The  overseer  is  not  called  upon 
to  perform  any  duty  upon  that  day. 

Decision  reversed. 


[The  following  case  may  be  conveniently  inserted  here.] 

CITY  OP  ROCHESTER. 

George  Co LviLLB Appellant. 

David  Baxter  Lewis,  Town  Clerk  of  Ro- 
chester     •    • Bespandeni. 

^^2^i,  CASE. 

Febntary  23. 

A  uotioe  of  ob-  AT  a  Court  for  the  revision  of  the  list  of  voters  and  per- 
^tTand^cH?  ^^"^  claiming  to  be  entitled  to  vote  in  the  election  of  mem- 
vend  in  the  or-  bers  for  the  city  of  Rochesteri  held  in  the  Guildhall  in  the 

dinaiy  course  of  ,  "^ 

the  pottvpona  said  City  on  Saturday,  the  S7thday  of  December,  1845,  &c. 
"where*the  *  '  George  Colville,  on  the  list  of  freemen  for  the  city  of 
nS^ppMur  Sr  I^^chester,  objected  in  all  respects  duly  (except  as  here- 
appellant  most  inafter  mentioned)  to  the  name  of  John  Barton  Balcomb 
dafit  of  notice  being  retained  on  the  list  and  register  of  freemen,  voters 
the'l^ctc^ie'  ^^^  ^^®  ®*^^  ^*^y»  wherein  the  place  of  abode  of  the  said 
8. 64.  John  Barton  Balcomb  was  described  as  being  St.  Nicho- 

las, by  posting  a  notice  of  such  objection  at  the  post-office 
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at  Chatham  on  Saturday  the  gSrd  day  of  August,  1846,       'lMfi> 
which  notice  was  in  all  respects  in  the  form  prescribed  by      Colyillb, 
schedule  (B.),  No.  11,  to  the  statute  of  the  6th  Vict.  c.  18,        ^,;^ 
and  was  directed  to  the  said  John  Barton  Balcomb  at         ^n** 
St.  Nicholas.    The  day  on  which  such  notice  would,  in 
the  ordinary  course  of  post,  have  been  delivered  at  St. 
Nicholas  was  Sunday,  the  24th  day  of  August.  Objection 
being  duly  made  to  the  validity  of  such  notice,  as  delivered 
and  served  on  Sunday,  I  decided  that  this  objection  ought 
to  prevail,  and  that  such  notice  was  invalid  by  reason 
that  the  service  of  the  same  was  effected  on  Sunday,  and 
was  therefore  void  as  being  within  the  6th  section  of  the 
statute  29  Car.  S,  c.  7,  and  within  the  mischiefs  thereby 
intended  to  be  remedied,  and  I  retained  the  name  of  the 
said  John  Barton  Balcomb  on  the  said  list  and  register  of 
voters. 

If  the  Court  shall  decide  that  such  service  was  good 
and  effectual,  the  name  of  the  said  John  Barton  Balcomb 
should  be  expunged  from  the  list  and  register  of  freemen 
entitled  to  vote  for  the  said  city,  (a) 

(Signed)  J.  D.  C,  Revising  Barrister. 

[Twenty-three  other  cases  were  consolidated  with  the 
above.] 

This  case  was  argued  on  Thursday,  January  15,(6)  be- 
fore the  last  case. 

C.  JoneSf  Serjt.,  for  the  appellant. — The  service  of  a 
notice  of  objection  is  not  within  the  statute  of  Charles  II., 
such  notice  not  being  process.  {Cressweli^  J. — I  appre- 
hend a  letter  carrier  is  bound  by  law  to  deliver  letters  in 
the  country  upon  a  Sunday.]    The  letter,  too,  in  this  case 

(a)  rt<f .  an(#,  p.  9,  D. 

{b)  Before  Tinda),  C.  5.,  Ciesswell  and  Erie,  JJ.  Maule,  J«,  was  abient 
at  the  time. 
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1846.       being  posted  on  a  Saturday,  it  may  be  contended  that 

CoLviLLB,      the  service  was  on  that  day,  and  not  on  the  Sunday ;  but 

Lbwm,       ^f  i^  ^^  upon  the  Sunday,  the  party  was  under  no  neces- 

,R€tp.        gj|.y  ^Q  ^pg^  j.|jg  notice  till  the  next  day.    [Cresswell,  J. — 

If  the  notice  is  in  the  nature  of  process,  and  it  is  served 

upon  a  Sunday,  though  the  party  might  not  look  at  it  till 

the  Monday,  I  should  doubt  whether  the  service  would  be 

good,  (a)]     If  the  voter  had  lived  in  London,  the  delivery 

would  not  have  taken  place  till  the  Monday,  and  then  it 

would  have  been  good.     [CresstoeU,  J. — ^Your  argument 

must  be  that  a  service  on  Sunday  is  good.     Tindaty  C.  J. 

— It  is  not  stated  in  the  case  that  the  notice  was  delivered 

on  the  Sunday ;  but  the  parties  probably  relied  upon  the 

ordinary  course  of  the  post.] 

No  one  appeared  for  the  respondent. 

TiNBAL,  C.  J. — We  ought  not  to  hear  the  appeal  unless 
there  had  been  notice  of  it,  under  the  6  Vict.  c.  18,  s.  64.(6) 
You  must  produce  an  affidavit  that  notice^ias  been  given^ 
and  then  we  will  give  judgment. 

C  Jones,  upon  a  subsequent  day,  having  produced  the 
requisite  affidavit, 

Per  Curiam,  Decision  reversed. 

(a)  Vid.  Taylor  v.  PAtlitp«,  3  East,  165. 
(d)  Ant$,  p.  2,  D. 
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SOUTHERN  DIVISION  OF  THE  COUNTY  OF 
LANCASTER. 

Frazer  William  Hoyland  ....  Appellant. 

Henry  Bremner Respondent.  1846. 

Monday, 
CASE.  January  19. 


At  a  Court,  held  at  Manchester  in  the  Southern  Divi-  ^^^S** 
sion  of  Lancashire,  on  the  24th  day  of  October,  184^,  Mepurohjieaii 

'  ^  estate  with  the 


&c.,  Frazer  William  Hoyland  and  seventeen  other  per-  inteDtion  of 
sons  (whose  cases  were  consolidated  with  that  of  Hoy-  |^tes?t{iem 


land)  were  objected  to  as  not  being  entitled  to  have  their  ^^^^jjj^^j 
names  retained  in  the,  list  of  claimants  for  the  township  of  vendor  or  his 
Newton  in  the  said  division  in  respect  of  the  several  qua-  iDtention  will 
lifications  mentioned  in  such  list.    I  struck  out  the  names  case^w^iD  the 
of  all  the  said  claimants  from  the  said  list,  subject  to  the  7  &  8  Will.  3. 

c.  25. 

opinion  of  the  Court  of  Common  Pleas  on  the  following 
case : 

It  appeared  in  evidence  that  some  time  during  the 
latter  part  of  the  year  of  1844,  Mr.  Charles  Duffield, 
house  agent  in  Manchester,  was  employed  by  the 
claimants,  who  were  all  members  or  supporters  of  a  cer- 
tain political  association,  called  the  Anti-Monopoly  Asso- 
ciation, to  procure  for  them  qualifications  to  vote  for  mem- 
bers of  parliament  for  South  Lancashire.  Accordingly 
Dufiield,  in  the  month  of  January  last,  applied  to  Mr. 
Worthington,  a  solicitor  in  Manchester,  who  was  known 
by  Duffield  to  have  property  on  sale  which  would  confer 
qualifications  to  vote  for  the  said  division  of  South  Lan- 
cashire, to  purchase  such  qualifications  for  Hoyland  and 
the  other  claimants.  He  agreed  with  Duffield  to  sell 
certain  freehold  land  and  houses  in  the  township  of  New- 
ton, the  property  of  a  Mr.  Whittaker,  who  had  employed 
Worthington  to  dispose  of  this  and  other  real  estates. 
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1846.       No  contract  in  writing  as  to  the  purchase  was  entered  into 

HoTLAND,      between  any  of  the  purchasers,  or  Duffield,  as  their  agent, 

Bebw^br,      *"^  Whittaker.    Worthihgton   was  employed  by  Duf- 

*^*         field,  as  agent  for  the  purchasers,  to  draw  the  conveyance 

on  their  behalf,  and  did  not  personally  consult  him  (Wor- 

thington)  relative  to  the  purchase. 

Different  portions  of  the  above  freehold  premises  were 
conveyed  to  the  claimants  in  fee  by  several  separate  deeds. 
In  all  nine ;  such  claimants,  where  more  than  one  purchaser 
was  included  in  the  same  conveyance,  taking  their  respec- 
tive shares  as  tenants  in  common.  All  the  conveyances 
were  duly  executed  before  the  Slst  day  of  January  last, 
and  the  purchase  money  for  each  was  handed  over  to 
Worthington  at  the  time  of  execution  by  DufBeld,  who 
had  previously  received  it  from  the  purchasers.  The 
price  given  for  each  purchase  appeared  to  be  the  fair  mar- 
ketable value  of  the  property  bought.  The  claimants 
have  each  received  the  rents  of  their  respective  portions 
or  shares,  which  are  of  sufficient  value  to  confer  a  vote. 

It  did  not  appear  that  Whittaker  knew  of  the  object 
which  the  claimants  had  in  view  in  making  their  pur- 
chases. I  was  of  opinion  that  such  object  was  to  acquire 
for  themselves  votes  for  the  purpose  of  multiplying  voices 
for  the  election  of  members  of  pariiament  for  the  Southern 
Division  of  Lancashire,  and  for  that  purpose  to  split  and 
divide  their  interest  in  the  houses  and  lands  so  purchased 
by  them.  And  I  was  further  of  opinion  that  such  object 
was  known  and  acquiesced  in  by  the  vendor's  solicitor 
before  the  execution  of  the  several  conveyances  above  re- 
ferred to ;  I,  therefore,  thought  all  such  conveyances  void 
for  the  purpose  of  conferring  such  votes  as  aforesaid, 
under  the  7  &8  Will.  S,c. 25. 

(Signed)  *  T.  H.  M.,  Revising  Barrister. 
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At  a  Court  held  at  Liverpool*  on  the  6th  of  Octoher»        1846. 
the  cases  of  twenty-five  other  parties  whose  names  had     Hoylamd, 
been  struck  out  of  the  list  of  claimants  in  the  township  of     brimnbr, 
Liverpool,  were  by  consent  consolidated  with  the  above ;         '^' 
and  the  case  further  stated  that  the  facts  as  to  the  said 
claims  in  the  township  of  Liverpool  were  similar  to  those 
above  stated  in  reference  to  the  claims  of  Fraaer  William 
Hoyland  and  others,  with  the  exception,  that  as  to  the 
claimants  in  the  township  of  Liverpool  there  were  con- 
tracts in  writing  entered  into  between  the  vendors  and  the 
purchasers,  and  at  the  time  of  signing  such  contracts  the 
vendor's  solicitor  was  not  privy  to  the  object  which  the 
claimants  had  in  view  by  the  purchase^  although  he  was 
privy  to  such  before  the  execution  of  the  purchase  deeds. 
(Signed)  T.  H.  M.,  Revising  Barrister. 

Cockbum,  Q.C.,  (with  whom  was  KinglakCf  Serjt.,)  for 
the  appellant. — This  case  will  depend  upon  the  general 
principle  as  to  the  operation  of  the  Splitting  Act,  7  &  8 
Will.  3,  c.  25.  (a)  But  it  may  be  a  further  question  whe- 
ther it  does  not  fall  within  the  principle  of  the  decision  in 
Marshall,  App.  and  Bown,  Resp.  {b),  as  the  mere  cir- 
cumstance of  the  vendor's  solicitor  being  acquainted  with 
the  object  of  the  purchasers  in  wishing  to  multiply  voices, 
is  not  sufficient  to  bring  the  case  within  the  general 
principle. 

Arnold  for  the  respondent  submitted,  that,  assuming 
the  transaction  would  be  illegal  if  it  had  taken  place  with 
the  knowledge  of  the  principal,  the  knowledge  of  the 
agent  employed  to  sell  the  estates  must  be  taken  as  the 
knowledge  of  the  principal,  and  he  referred  to  the  die- 

(a)  Vid,  AleiandeTf  App«  and  Newman,  Resp.  and  the  other  coses  annexed 
thereto,  poit,  p.  657.  Several  of  these  cases,  involving  the  general  question  as 
to  the  application  of  the  Splitting  Act,  had  been  previously  aq^ued, 

(6)  Ante,  p.  445. 
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1846.       turn  of  AshMirsi,  J.,  in  Fiizherberi  v.  Mather,  (a)  and 
„  ^j>p-  Sed  per  Curiam  :  Even  if  that  were  so,  the  mere  know- 

BftBMNBR, 

Rup.  ledge  on  the  part  of  the  vendor  of  the  intention  of  the 
vendee  would  not  be  suflScient  to  bring  the  case  within  the 
operation  of  the  7  &  8  Will.  S,  c.  85.  The  case  is  within 
the  principle  of  ManhaU,  App.  and  Bowny  Resp. 

Decision  reversed. 

(a)lT.R.  16.  (6)7Bmg.543. 


CITY  OF  WESTMINSTER. 

(Parish  of  St.  James.) 

James  Bishop Appellant. 

Francis    Smbdley,  High   Bailiff  of 

Westminster Respondent. 

Monday, 

j.««.r3,ae.  CASE. 

»^}«^  James  bishop  claimed  to  be  registered  as  occupier 
house  h.occu-  of  a  house.  No.  213,  Piccadilly,  in  the  parish  of  St. 

pi6d.  callod  opon 

tb«oveneer,apd  James,  Westminster. 

£^cUim*obe"      The  revising  barrister  decided  that  the  said  James 

rjied,  and  at  Bishop  was  not  entitled  to  have  his  name  inserted  in  the 
the  lame  tune  '^ 

asked  him  whe-  list  of  voters,  in  consequence  of  his  not  having  been  rated 
were  dtte.'^  The  in  respect  of  the  premises  which  he  occupied  as  aforesaid 
dld'^t'i^ot.***  <*""ng  the  twelve  months  ending  on  the  81st  of  July  in  the 

A.  said  if  there    present  year,  and  of  his  not  having  paid  on  or  before  the 

wereyhewaipre-  *  *'  *^  * 

pared  to  pay     .  SOth  day  of  July  all  the  rates  which  were  di)e  in  respect 

at*the  time  "*^     of  such  premises  previously  to  the  6th  day  of  April  pre- 

in  his  pocket      ceding ;  subject,  however,  to  the  opinion  of  the  Court  of 

to  cover  the        Common  Pleas  upon  the  following  case : — 

amount  of  the 

rate.)    The  orerteer  replied,  "  1*11  see  to  it."    A.  went  away,  and  made  no  further  inquiry. 
Hild,  not  a  sufficient  tender  of  the  rate,  under  the  2  Will.  4,  c.  45,  s.  90. 
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Bishop  had  never  been  rated  to  the  poor's  rate  for  the        1846. 
house  which  he  occupies.     The  only  name  that  appears       bwuop 
upon  the  rate  book  is  that  of  Edmund  John  Scott;  the         ^r?' 
landlord.    On  the  SOth  of  July  there  remained  a  sum  of        Rnp. 
3L2s.  6d,  unpaid  of  rates  due  on  the  6th  day  of  April  last. 

Bishop's  evidence  in  support  of  his  claim  was  to  the  fol- 
lowing effect : — *'  On  the  19th  of  June  last  I  called  on  Mr. 
James  Catchpool,  one  of  the  overseers,  at  his  shop  in 
Regent  Street.  I  there  delivered  to  him  a  notice  of  claim 
to  be  rated  for  the  house  I  occupy.  I  asked  Catchpool 
whether  there  were  any  rates  due.  He  said  he  did  not 
know.  I  then  said,  *  If  there  are,  I  am  prepared  to  pay 
them.'  Catchpool  replied,  *  I'll  see  to  it.'  I  never  made 
any  further  inquiry,  and  I  never  heard  again  upon  the 
subject.  I  am  sure  that  when  I  called  upon  Mr.  Catch- 
pool I  had  money  in  my  pocket,  because  I  remember  hav- 
ing first  gone  home  for  a  10/.  note.  Nothing  more  than 
what  I  have  stated  passed  between  me  and  the  overseer." 

The  revising  barrister  held  that  the  effect  of  the  indul- 
gence given  by  the  SOth  section  of  the  Reform  Act  to 
persons  claiming  to  be  rated  could  not  be  to  put  them  in 
a  better  position  than  those  persons  were  in  who  were 
actually  rated,  and  that  Bishop  was  bound  to  see  that  the 
rates  due  on  the  6th  of  April  in  respect  of  his  premises 
were  paid  on  or  before  the  20th  of  July. 

The  revising  barrister  also  decided  that  there  was  not^ 
according  to  Bishop's  own  evidence,  sufficient  proof  in  this 
case  of  such  a  tender  of  rates  on  the  19th  of  June  as  is 
required  by  the  statute. 

If  the  Court  of  Common  Pleas  should  be  of  opinion  that 
the  said  decision  was  wrong,  the  name  of  the  said  appellant 
is  to  be  inserted  on  the  register  of  voters  as  follows: — 


James  Bishop.  213,  Piccadilly. 


House. 


213,  Piccadilly." 


(Signed)  D.  C.  M.,  Revising  Barrister. 

VOL.  I.— B.  A,  '  T  T 
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1846.  Arnold  for  the  appellant.-^The  question  ii,  whether 

Biaop  there  was  a  sufScient  tender,  or  a  dispensation  of  a 
^PV'  tender,  within  the  30th  section  of  the  Reform  Act.  (a) 
R^.  '  [Tifuialf  C.  J. — Can  an  overseer  dUpenge  with  a  tender 
which  is  required  by  an  Act  of  Parliament?  There 
may  be  a  dispensation  of  a  tender  where  the  matter  la 
inter  partes,  but  an  overseer  is  a  public  officer.]  The 
party  here  had  the  money  in  his  pocket,  and  oflRwed 
and  was  ready  to  pay,  and  it  would  be  hard  upon  him,  if, 
under  these  circumstances,  the  overseer  had  not  the  power 
to  dispense  with  the  tender,  inasmuch  as  he  would  know, 
or  ought  to  know,  what  amount  of  rate  was  due,  if  any, 
and  the  claimant  would  not  have  the  means  of  knowledge. 
[Maule,  J, — The  rate  is  a  public  matter,  which  the  claim- 
ant  might  have  seen.  Possibly  a  strict  legal  tender  might 
not  be  necessary.  I  should  be  inclined  to  think  that  undmr 
certain  circumstances  it  would  not  be.  For  instance,  if 
the  overseer  had  said,  '*  I  do  not  know  what  the  amount 
is,*'  and  the  party  had  produced  money  sufficient  to  cover 
the  amount,  and  desired  the  overseer  to  take  the  rate  out 
of  it,  and  no  objection  had  been  made  by  the  overseer  as 
to  the  nature  of  the  tender,  it  may  be  that  would  have 
been  sufficient.]  The  party,  not  being  rated,  had  no  legal 
right  to  see  the  rate.  And  as  the  overseer  said  he  coold 
not  tell  what  the  amount  was,  that  was  equivalent  to  a 
waiver  of  the  production  of  the  money.  [Mauk,  J. — 
How  is  the  overseer  to  know  what  is  due?  He  cannot  be 
prepared  to  tell  every  one  at  a  moment's  warning.]  The 
party  himself  could  not  tell,  and  he  did  everything  in 
his  power  to  ascertain  the  amount,  and  was  prepared  to 
pay  it,  if  he  had  learned  what  it  was.  In  Dieiemon  v. 
Shee,  (6)  Lord  Kenyon,  C.  J.,  said  that,  '*  when  there  was 
a  dispute  as  to  the  amount  of  the  demand,  the  plaintiff, 
by  objecting  to  the  quantum,  might  dispense  with  the  ten- 

(a)  Ante,  p.  403,  n.  (6)  4  Eip.  68. 
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der  of  the  actual  or  any  specific  sum ;"  his  lordship  added,  1846. 
"  there  should  however  be  an  offer  to  pay^  by  producing  bu^, 
the  money i  unless  the  plaintiff  dispensed  with  the  tender  ^^ 
expressly,  by  saying  the  defendant  need  not  produce  the  Ri^. 
money,  as  he  would  not  accept  it ;  for  though  the  plaintiff 
might  refuse  the  money  at  firsts  if  he  saw  it  produced  he 
might  be  induced  to  accept  it"  But  that  reason  as  to  the 
production  of  the  money  would  not  apply  here ;  for  this 
is  not  the  common  case  of  a  debtor  and  creditor,  where 
the  latter  would  know  the  amount  of  the  debt.  The  over- 
seer in  this  case  does  not  know  the  amount  that  is  due, 
and  the  sight  of  the  money  would  not  have  been  an  induce- 
ment to  him  to  accept  the  amount  of  the  rate  of  which  he 
was  ignorant.  In  Douglas  v.  Patrick,  (a)  where  a  debtor 
went  with  money  in  his  pocket,  and  the  creditor  told  him 
he  need  not  give  himself  the  trouble  of  offering  it,  for  he 
would  not  take  it,  as  the  matter  was  in  the  hands  of  his 
attorney.  Lord  Kenyon,  C.  J.,  said,  '*  it  is  no  objection  to 
diis  tender  that  the  money  was  not  actually  produced,  be- 
cause what  was  said  by  one  of  the  plaintiffs  superseded 
the  necessity  of  it/'  So  what  was  said  in  this  case  by  the 
overseer  was  equivalent  to  a  dispensation  of  the  production 
of  the  money.  Finch  v.  Brook  (b)  seems  at  first  sight 
opposed  to  the  last  cited  case ;  but  the  court  there  seemed 
to  think  that  a  dispensation  might  have  been  implied  by 
the  jury.  In  Thomas  v,  Evans,  (c)  Lord  EUenborough, 
C.  J.,  said,  ^'  The  actual  production  of  the  money  due 
in  monies  numbered  is  not  necessary,  if  the  debtor,  having 
it  ready  to  produce  and  offering  to  pay  it,  the  creditor 
dispense  with  it  at  the  time,  or  do  anything  which  is 
equivalent  to  that"  In  Read  v.  Goldring,  {d)  A.,  an  agent 
of  the  debtor,  met  the  creditor  in  the  street,  and  told  him 
he  was  desired  by  the  debtor  to  offer  him  4/.;  the  creditor 

(a)  3  T.  R.  683.  (c)  10  East,  101. 

(6)  1  N.  C.  253.  {d)  2  M.  &  S.  86. 
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1846.  said  lie  would  not  take  it;  A.  said  he  would  give  him  the 
^j^op  other  10*.  (which  was  claimed  by  the  creditor)  out  of  his 
^pp-  own  pocket,  and  run  the  risk  of  being  repaid ;  and  he 
Rnp.  '  pulled  out  his  pocket-book  and  told  the  creditor  that  if 
he  would  go  with  him  into  a  neighbouring  public-house, 
he  would  pay  him.  The  plaintiff  said  he  would  not  take 
it ;  and  that  was  held  sufficient  as  a  tender.  In  Bevans 
▼.  Rees(a)  the  plaintiff  had  a  claim  against  the  defendant 
on  certain  notes  amounting  to  about  108/.  There  was  a 
dispute  between  them  as  to  the  amount  of  a  shop  bill.  The 
defendant's  shopman  went  to  the  plaintiff's  attorney,  and 
said  he  came  to  settle  for  the  notes,  principal  and  interest, 
and  wished  to  know  what  was  due;  and  he  put  down 
150  sovereigns,  and  asked  the  attorney  to  take  the  princi- 
pal and  interest.  The  attorney  said  he  would  not  take  it 
unless  the  shopman  would  consent  to  fix  the  shop  account 
at  a  sum  mentioned.  The  shopman  said  he  would  pay  the 
notes  without  reference  to  the  shop  account,  and  desired 
the  attorney  to  take  the  amount,  which  he  refused  to  do ; 
and  this  was  held  a  sufficient  tender.  It  is  true  the  money 
was  there  actually  produced ;  but  the  argument  was,  that 
the  asking  the  attorney  to  take  what  was  due  was  in  the 
nature  of  a  conditional  tender;  but  Alderson^  B.,  said, 
"  The  tender  in  effect  is,  ^  /  will  pay  you  what  you  say  is 
due,  if  you  will  tell  me:  if  not,  take  what  is  due.' "  The 
first  branch  of  that  proposition  is  precisely  the  present 
case ;  and  the  other  cases  cited  show  that  under  the  cir- 
cumstances it  was  not  necessary  actually  to  produce  the 
money. 

Merewether,  for  the  respondent,  was  not  called  upon. 

TiNDAL,  C.  J. — It  appears  to  me  the  decision  of  the 
revising  barrister  was  proper  under  the  circumstances  of 
this  case.     The  30th  section  of  the  2  Will.  4,  c.  45,  says 

(a)  5  M.  &  W.  306. 
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that  if  the  occupier's  name  is  not  on  the  rate,  he  may        1846. 
claim  to  have  it  put  on.     And  if  there  is  a  reiiisal  on  the       b„hop^ 
part  of  the  overseers,  his  claim  shall  have  the  same  effect      ^  '^^* 
as  though  his  name  were  put  on,  provided  he  actually  pays         lUtp. 
or  tenders  the  full  amount  of  the  rate  then  due.    It  is 
perfectly  clear  that  this  party  did  not  actually  pay  or  ten- 
der the  amount  of  the  rate  when  he  called  upon  the  over- 
seer. After  inquiring  whether  any  rates  were  due,  the  over- 
seer saying  he  did  not  know,  he  tells  the  overseer  that 
he  is  prepared  to  pay  what  is  due ;  and  the  overseer  says 
"  I  will  see  to  it ;"  and  the  party  then  goes  away  and  never 
comes  again.     It  seems  to  me  he  goes  away  on  the  mutual 
understanding  that  there  is  to  be  further  inquiry  into  the 
matter.   The  parties  therefore  leave  each  other  re  infect^; 
and  it  appears  from  the  statement  in  the  case,  that  no  fur- 
ther inquiry  was  made  by  the  claimant.     It  is  enough, 
therefore,  to  say,  without  going  into  the  two  points  raised  by 
the  revising  barrister,  that  he  has  decided  the  case  rightly 
upon  the  facts. 

Maule,  J. — I  also  think  that  the  revising  barrister  has 
arrived  at  a  right  conclusion.  The  30th  section  of  the 
Reform  Act  enables  parties  whose  names  are  not  upon  the 
poor's  rate  to  apply  to  be  rated,  and  upon  their  paying  or 
tendering  the  amount  of  rates  due  at  the  time  of  their  ap- 
plication they  are  entitled  to  be  registered  as  though  they 
had  been  rated,  notwithstanding  that  the  parish  officer 
may  have  neglected  to  comply  with  their  application.  On 
the  present  occasion  it  is  clear  there  was  no  actual  pay- 
ment by  the  party ;  and  the  only  question  is,  was  there 
a  sufficient  tender  to  satisfy  the  exigency  of  that  section  ? 
Now,  without  taking  upon  ourselves  to  say  that  the  same 
precision  was  necessary  which  has  been  required  to  sup- 
port a  plea  of  tender,  and  which  has  sometimes  been  car- 
ried to  a  great  nicety,  I  think  we  may  say  that  the  claim- 
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1846.  ant  was  bound  to  do  what  was  reasonable.  The  act  re- 
3,'^^j,  quired  to  be  done  was  the  payment  of  the  rate  by  the  one 
^-  party,  and  the  receipt  of  it  by  the  other.  The  overseer 
Bmf.  '  in  this  case  did  all  that  he  could  do;  but  the  claimant  did 
not  conduct  himself  like  a  person  who  was  honk  fide  ready 
and  willing  to  pay  the  rate.  He  received  the  answer 
from  the  overseer  which  he  probably  expected,  namely, 
that  the  overseer  did  not  know  the  amount  of  rate  that 
was  due  in  respect  of  the  house  in  question,  there  being 
nothing  to  fix  that  particular  house  in  the  overseer's  me- 
mory. The  claimant  then  says,  ^*  If  there  are  any  rates 
due  I  am  prepared  to  pay  them.''  Perhaps  so  far  he  was 
right.  The  overseer  replies,  *'  111  see  to  it/'  which  I  sup* 
pose  meant,  "  I'll  take  an  early  opportunity  of  looking  into 
the  matter."  (a)  But  the  claimant  goes  away  and  never 
comes  back ;  relying  upon  what  had  taken  place  as  being  a 
sufficient  tender.  But  it  being  clear  that  he  did  not  actually 
pay,  I  think  what  occurred  between  the  parties  did  not 
amount  to  a  tender. 

Cresswell  and  Erle,  JJ.,  concurred. 

Decision  affirmed  with  costs. 

(a)  Might  not  the  meaning  of  the  expression—"  I'll  see  to  it " — have  been 
thftt  the  overseer  would  see  to  having  the  name  of  the  claimant  inserted  on  the 
rate«book  1  Or  at  any  rate  might  it  not  have  conveyed  that  meaning  to  the  claim- 
ant, so  as  to  account  for  his  making  no  further  inquiry  from  the  overseer  1 
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CITY  OF  LONDON. 


John  Honour  Croucher  .  .  .  Appellant. 
Edward  Browne Respondent. 


1846 


CASE.  ..^j:;%. 

John  Honour  Croucher  duly  objected  to  the  name  of  A  freeman  and 
Edward  Browne  being  retained  on  the  list  of  such  of  the  city'orLondon* 
freemen  of  London  as  are  liverymen  of  the  Company  of  frt^JJ^^^  ^^, 
Bakers,  entitled  to  vote  in  the  election  of  members  for  the  chase  after  the 

Ist  March, 
city  of  London.  1831,  is  entitled 

The  revising  barrister  retained  the  name  of  the  said  J^tbin'the^^^ 

Edward  Browne,  subject  to  an  appeal  to  the  Court  of  fr»DchUiDg  pro- 

'         •'  '^'^  viso  of  the  2 

Common  Pleas  upon  the  following  case : —  Will.  4,  c.  45,  s. 

The  respondent  was  admitted  to  the  freedom  of  the  pH^^only to' 

Company  of  Bakers  and  to  the  freedom  of  the  city  of  f,^^eninothep 

London  by  redemption  or  purchase  in  the  month  of  Ja-  boroughs  or 

nuary,  1834,  and  to  the  livery  of  the  said  company  in  the     The  rule  as 

month   of  March   following.     His  qualification   was  in  where  on?yone 

other  respects  perfect.  "«*«  »  ^^^ 

^  appears  to  be 

On  behalf  of  the  appellant  it  was  contended  that  by  applicable  only 

the  8  Will.  4,  c.  45,  s.  32,  (a)  the  respondent  was  disqua-  tllrnrupon^at- 

(a)  2  Will.  4,  c.  45,  s.  32,  enacts  "  that  every  person  who  would  have  been 
entitled  to  vote  in  the  election  of  a  member  or  members  to  serve  in  any  future 
parliament  for  any  city  or  borough  not  included  in  the  schedule  marked  (A.) 
to  this  act  annexed,  either  as  a  burgess  or  freeman,  or,  in  the  city  of  London, 
as  a  freeman  and  liveryman,  if  this  act  had  not  been  passed,  shall  be  entitled 
to  vote  in  such  election,  provided  such  person  shall  be  duly  registered  accord- 
ing to  the  provisions  hereinafter  contained ;  but  that  no  such  person  shall  be 
so  registered  in  any  year,  unless  he  shall  on  the  last  day  of  July  in  such  year 
be  qualified  in  such  manner  as  would  entitle  him  then  to  vote  if  such  day 
were  the  day  of  election  and  this  act  had  not  been  passed,  nor  unless,  where  he 
shall  be  a  burgess  or  freeman,  or  freeman  and  liveryman,  of  any  city  or  borough, 
be  shall  have  resided  for  six  calendar  months  next  previous  to  the  last  day  of 
July  in  such  year  within  such  city  or  borough,  or  within  seven  statute  miles 
from  the  place  where  the  poll  for  such  city  or  borough  shall  heretofore  have 
been  taken ;  nor  unless  where  he  shall  be  a  burgess  or  freeman  of  any  place 
sharing  in  the  election  for  any  city  jor  borough,  he  shall  have  resided  for  six 
calendar  months  next  previous  to  the  last  day  of  July  in  such  year,  within  such 


ten  o(  fact. 


1846. 


Crouch  PR, 
Browne, 
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lified,  inasmuch  as  having  been  admitted  a  freeman  since 
the  1st  March,  1831,  "otherwise  than  in  respect  of  birth 
or  servitude"  he  was  not  entitled  to  vote  "  as  such." 

The  revising  barrister  decided  that  the  words  '^  as 
such"  in  the  said  section  were  limited  to  persons  who 
voted  as  '^burgesses  or  freemen;"  that  the  freemen  and 
liverymen  of  London  did  not  vote  as  freemen,  but  as 
freemen  and  liverymen,  and  therefore,  that  a  freeman 
and  liveryman  who  had  been  admitted  a  freeman  by  pur- 
chase after  the  said  1st  March,  1831,  was  not  disqualified 
by  the  disfranchising  proviso  of  the  said  section. 

If  the  Court  should  be  of  opinion  that  the  decision  was 
wrong,  the  name  of  the  said  respondent  is  to  be  expunged 
from  the  list  of  voters  for  the  said  company. 

(Signed)  T.  J.  A.,  Revising  Barrister. 

Kinglakcy  Serjt.  (with  whom  was  Welsby)  for  the  ap- 
pellant.— It  is  submitted,  that  by  the  provisions  of  the 
32nd  sect,  of  the  2  Will.  4,  c.  45,  no  freeman  can  vote  for 
the  city  of  London,  who  has  been  admitted  to  his  freedom 
after  the  1st  of  March,  1831.  It  was  obviously  the  in- 
tention of  the  legislature  by  that  act  to  exclude  all 
honorary  freemen  from  the  franchise.  The  revising  bar- 
rister seems  to  have  considered  that,  inasmuch  as  in  the 

respective  place  so  sharing  as  aforesaid,  or  within  seven  statute  miles  of  the 
place  mentioned  in  conjunction  with  such  respective  place  so  sharing  as  afore- 
said, and  named  in  the  second  column  of  the  schedule  marked  (E«  2,)  to  this 
act  annexed :  Provided  always,  that  no  person  who  shall  have  been  elected, 
made  or  admitted  a  burgess  or  freeman  since  the  first  day  of  March,  1831, 
otherwise  than  in  respect  of  birth  or  servitude,  or  who  shall  hereafter  be  elected, 
made  or  admitted  a  burgess  or  freeman  otherwise  than  in  respect  of  birth  or 
servitude,  shall  be  entitled  to  vote  as  such  in  any  such  election  for  any  city  or 
borough  as  aforesaid,  or  to  be  so  registered  as  aforesaid :  Provided  also,  that  no 
person  shall  be  so  entitled  as  a  burgess  or  freeman  in  respect  of  birth  unless  his 
right  be  originally  derived  from  or  through  some  person  who  was  a  burgess  or 
freeman,  or  entitled  to  be  admitted  a  burgess  or  freeman,  previously  to  the  first 
day  of  March,  in  the  year  1831 ;  or  from  or  through  some  person  who  since 
that  time  shall  have  become,  or  shall  hereafter  become,  a  burgess  or  freeman  in 
respect  of  servitude.'' 
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previous  part  of  that  section  there  is  a  reference  to  two  1846. 
classes  of  corporate  voters,  namely,  to  freemen,  and  to  ceoucheh, 
freemen  and  liverymen,  the  proviso  in  the  latter  part —  ^pP' 
that  no  person  who  shall  have  been  made  a  burgess  or  Rup.  ' 
freeman  since  the  1st  of  March,  1831,  otherwise  than  in 
respect  of  birth  or  servitude,  shall  be  entitled  to  vote  as 
such — applied  only  to  one  class,  namely  to  freemen.  This 
construction  arises  entirely  on  the  words  "  as  such ;"  but  it 
is  a  strained  and  improper  construction.  The  object  of 
the  legislature  was  to  continue  the  franchise  only  to  per- 
sons who  were  connected  with  the  corporation,  corpora- 
tions generally  having  been  found  corrupt  by  reason  of 
the  frequent  election  of  honorary  freemen,  either  for  the 
purpose  of  a  particular  election  or  for  the  general  purpose 
of  conferring  the  franchise  upon  them.  There  can  be 
no  reason  why  London  should  not  be  entitled  to  the  same 
protection  in  this  respect  as  other  corporations.  The 
words  **  as  such"  in  the  proviso  in  question  mean  in  re- 
spect of  such  freedom,  as  contradistinguished  from  any 
other  franchise,  such  as  that  of  the  10/.  householders, 
which  was  introduced  by  the  Reform  Act.  It  is  clear 
that  London  comes  within  the  previous  restrictions  con- 
tained in  the  32d  section  as  to  the  registration  of  the 
freemen,  such  as  their  residence  within  seven  miles  of  the 
city,  &c.  A  freeman  generally  has  no  right  to  vote  ex- 
cept in  respect  of  a  corporate  right.  A  liveryman  of  the 
city  of  London  has  no  necessary  connection  with  the  free- 
dom of  the  city.  He  holds  a  distinct  and  separate  office. 
The  company  of  scriveners,  for  example,  have  a  jurisdic- 
tion beyond  the  city,  and  a  freeman  of  that  company 
is  not  necessarily  a  freeman  of  the  city,  (a)     The  corpora- 

(a)  The  learned  serjeant  here  referred  to  the  answer  given  by  the  clerk  of  the 
Company  of  Scriveners  to  the  questions  of  the  Municipal  Corporation  Com- 
missioners in  1834,  (in  AJS.)  The  fourteenth  question  and  answer  are  as 
follow : — 

"  Qucsu — Aie  all  the  freemen  of  the  company  free  of  the  city  of  IxtDdon  1 
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1646.  tion  of  London,  it  is  true,  have  laid  down  a  rale  that  Aey 
Cbouobbb/  ^^  ^^^  ^"  general  admit  a  party  to  the  freedom  of  the  city 
^^'  who  is  not  a  freeman  of  some  company;  but  that  rule 
Bup. '  cannot  affect  the  right  of  voting ;  and  although  a  freeman 
to  be  entitled  to  vote  must  also  be  a  liveryman  of  the  comr 
pany  of  which  he  is  a  freeman,  still  he  votes  in  respect  of 
his  being  a  freeman  of  the  city.  The  restricting  proviso 
in  the  32d  section  excludes  from  the  franchise  every  per- 
son who  shall  have  been  admitted  a  burgess  or  freeman 
since  the  day  mentioned  ^'otherwise  than  by  birth  or 
servitude ;"  and  there  was  good  reason  why  the  words 
*'  or  a  freeman  and  liveryman"  were  not  there  inserted,  as 
in  the  former  part  of  the  section,  since  no  party  can  be 
admitted  a  liveryman  *'  in  respect  of  birth  or  servitude/' 
[Maule,  J. — Your  argument  appears  to  be  that  a  party 
cannot  vote  in  respect  of  the  corporate  franchise  in  Lon- 
don unless  he  is  a  liveryman,  but  that  being  a  liveryman 
he  votes  as  a  freeman ;  and  that  it  is  a  mistake,  therefore, 
in  the  earlier  part  of  the  3Sd  section  to  say  that  he  votes 
as  a  freeman  and  liveryman*]  A  party  may  be  a  liveryman 
of  a  company  without  being  a  freeman  of  the  city.  There 
are  some  boroughs  in  which  it  is  not  enough  to  be  a  free- 
How  many  an  not  so  1 — Are  any  steps  taken  by  the  company  to  induce  or 
compel  its  members  to  take  up  the  freedom  of  the  city  1  Are  any  steps  taken 
by  the  city  to  compel  the  freemen  of  the  company  to  become  free  of  the  city  1 
An  there  any  fireemen  of  the  company  who  are  not  qualified  to  become  free  of 
the  city  1  If  so,  explain  out  of  what  difference  in  the  laws  of  the  company 
and  city  the  disqualification  for  the  civic  freedom  arises  ? 

iliif.— 4ome  of  the  freemen  of  the  company  are  not  free  of  the  city  of  London. 
The  number  of  such  is  not  known.  No  steps  are  taken  by  the  company  to  induce 
or  compel  its  members  to  take  up  the  freedom  of  the  city  ;  nor  is  it  known  that 
any  steps  are  taken  by  the  city  to  compel  the  freemen  of  the  company  to  be- 
come free  of  the  city.  The  freemen  of  the  company,  it  is  presQOied,  are  for 
the  most  part  qualified  to  become  free  of  the  city  by  purchase ;  bat  as  the  juris- 
diction of  the  company  extends  beyond  the  iimiti  of  the  city,  many  peiaoos  are 
compellable  to  take  up  their  freedom  of  the  company  who  are  not  under  any 
obligation  to  beoome  free  of  the  city." 

See  also  the  Second  Report  of  the  Municipal  Corporation  CommisMOlien 
published  by  order  of  the  Home  of  ConnSBs^  1897,  Part  II.  p.  319. 
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man  without  some  superadded  qualification  in  order  to  be        184i6. 
entitled  to  the  franchise ;  as  in  Boston,  where  the  right    c»ouchs» 
of  election  was  in  the  mayor,  aldermen,  common  council         ^PP* 
and  freemen,  resident  in  the  borough^  paying  scot  and  lot,        Rup.  ' 
such  freemen  claiming  their  freedom  by  birth  or  servi*- 
tude ;  Shepherd  on  Elections,  p.  S8.  (a)    So  in  London  a 
freeman,  to  be  entitled  to  vote,  must  be  also  a  liveryman, 
but  that  is  a  mere  annexation  to  his  right  as  a  freeman. 
The  mode  of  election  of  corporate  officers  is  generally 
regulated  by  bye-laws  of  the  corporation  ;  Simeon  on 
Elections,  p.  100 ;  but  in  London  the  right  of  voting, 
both  as  regards  corporate  officers  and  members  of  parlia* 
ment;  is  regulated  by  the  stat.  11  Qeo.  1,  c.  18.  (b)    The 
oath  thereby  (s.  1)  prescribed  to  be  taken  upon  the  elec- 
tion of  members  of  parliament  (c)  is  as  follows : — •*  You  do 
swear  that  you  are  a  freeman  of  London,  and  a  liveryman 

of  the  company  of ,  and  have  so  been  for  the  space 

of  twelve  calendar  months,"  &c. ;  and  the  oath  to  be  taken 
upon  the  election  of  aldermen  and  common*councilmen(flO 
is,  "  you  do  swear  that  you  are  a  freeman  of  London  and 

a  householder  in  the  ward  of "  &c.    So  that  there 

are  two  classes  of  voters  recognised,  namely,  freemen 
being  liverymen,  and  freemen  being  householders ;  but 
each  class  clearly  vote  in  respect  of  their  being  freemen. 

(a)  2d  Edition. 

(fr)  The  recital  of  that  act  states,  that,  "of  late  years  great  controversies 
hav6  arisen  in  the  city  of  London,  at  the  elections  of  citinns  to  senre  in  par- 
liament, and  of  mayor,  aldermen,  sberifis  and  other  officers  of  the  said  city, 
and  many  evil  minded  persons,  having  no  right  of  votiog,  have  unlawfully  in- 
truded themselves  into  the  assemblies  of  the  citizens  and  presumed  to  give  their 
votes  at  such  elections  in  manifest  violation  of  the  rights  and  privileges  of  the 
citixens,  and  of  the  freedom  of  their  election^  and  to  the  disturbance  of  the 
public  peace,'*  &c. 

(e)  ThroDghout  the  act,  members  of  parliament  and  also  "  the  mayor,  sheriffs, 
chamberlains*'  and  certain  other  officers  are  said  to  be  elected  "  by  the  livery- 
men" of  the  city ;  such  elections  taking  place  at  the  common  hall,  where  livery- 
men alone  can  vote. 

(d)  These  eleotiens  take  plsce  at  the  ward«mote,  or  BMeting  of  each  ward. 
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1846.        By  the  Durham  Act,  S  Geo.  3,  c.  15,  s.  1,  it  is  enacted 


Ceouchee,  *^**  "^  person  whatsoever  claiming  as  a  freeman  to  vote 
Bbo^wb  **  *"y  election  of  members  to  serve  in  parliament  for  any 
Http.  city,  &c.,  where  such  voter's  right  of  voting  is  as  afreeman 
only,  shall  be  admitted  to  give  his  vote  at  such  election 
unless  such  person  shall  have  been  admitted  to  the  free- 
dom of  such  city,  &c.,  twelve  calendar  months  before  the 
first  day  of  such  election,  under  a  penalty  of  100/.  If  the 
view  that  the  revising  barrister  took  is  correct,  namely, 
that  the  liverymen  of  London  vote  as  freemen  and  livery- 
men, and  not  as  freemen  only,  that  section  could  not  apply 
to  London,  but  the  legislature  thought  it  necessary,  by 
section  8,  to  enact  that  the  statute  should  not  extend  to 
that  city  or  to  Norwich,  which  shows  that,  in  their  opinion, 
but  for  that  enactment,  the  provisions  of  the  act  would 
have  applied  to  London,  or  in  other  words  that  the  livery- 
men there  voted  '^  as  freemen  only.*'  And  the  reason 
why  London  and  Norwich  were  exempted  from  the  opera- 
tion of  that  act  was  that  similar  provisions  as  to  the  period 
for  which  a  freeman  must  have  been  admitted  had  been 
previously  enacted  as  to  London  by  the  11  Geo.  1,  c.  18, 
and  as  to  Norwich  by  the  3  Geo.  2,  c.  8.  [Maule,  J. 
— There  are  other  sections  in  the  3  Geo.  3,  c.  15,  which 
might  have  applied  to  London ;  for  instance,  section  4, 
which  contains  regulations  as  to  the  books  and  papers  of 
the  admission  of  freemen  being  open  for  inspection,  &c. 
That  might  satisfy  the  appetite  of  section  8.]  The  words 
"as  such,"  in  the  S2nd  section  of  the  Reform  Act,  mean 
merely  "  in  respect  of  the  freedom."  A  voter  may  have 
another  right  to  vote,  by  being  a  10/.  householder;  if, 
therefore,  the  words  "  as  such  "  were  omitted,  and  [the 
proviso  in  the  section  ran  thus,  "  that  no  person  who 
shall  have  been  admitted  a  freeman  since  the  Isc  of 
March,  1831,  otherwise  than  in  respect  of  birth  or  servi- 
tude, shall  be  entitled  to  vote  in  any  such  election,"  such 
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a  voter  might  be  disfranchised  altogether.  In  Daman  v.  1846. 
Marreit  (a)  it  was  held  that  the  offence  prohibited  by  the  c  rougher, 
Durham  Act,  is  the  voting  as  a  freeman,  not  having  been  „  ^w>- 
twelve  months  admitted,  and  not  having  any  other  right  of  Besp. 
voting  than  that  which  the  character  of  a  freeman  confers, 
and  that  the  offence  must  be  so  averred  in  a  declaration 
for  the  penalty.  In  Williams  v.  Evam,  (b)  which  was  also 
an  action  for  a  penalty  under  the  same  statute,  it  appeared 
that  the  mayor  and  common  council  of  the  borough  of 
Carmarthen  had  power  to  admit  to  the  freedom  of  the 
borough  as  burgesses,  such  of  the  inhabitants  paying  scot 
and  lot,  who  for  three  years  previous  had  rented  lands  within 
the  borough,  for  which  they  paid  10/.  a  year,  and  the  de- 
fendant, an  inhabitant  of  that  description,  was  nominated 
a  burgess  accordingly ;  and  it  was  held  that  a  burgess  so 
appointed  was  within  the  statute  ;  and  that  the  defendant 
having  voted  within  the  twelve  months  after  he  was  sworn 
in  was  liable  to  the  penalty  of  100/.  imposed  by  the  act, 
although  he  had  been  nominated  to  be  a  burgess  for  more 
than  six  years  before.  That  is  a  distinct  authority  to 
show  that;  although  the  elector  in  such  a  case  was  required 
to  have  the  superadded  qualification  of  paying  scot  and 
lot,  yet  that  he  voted  *'  as  a  freeman  only"  within  the 
words  of  the  act.  [Erie,  J.— At  the  poll  the  only  ques- 
tion put  to  him  would  be — are  you  a  freeman  ?  Maule^ 
J. — Suppose  it  was  necessary  that  a  freeman  should  have 
been  an  apprentice  for  a  certain  number  of  years,  he 
could  not  be  said  to  vote  as  a  freeman  and  apprentice. 
Cresswell,  J. — It  was  not  necessary  by  the  charter  in  that 
case  that  a  burgess  should  continue  to  pay  scot  and  lot ; 
he  would  not,  therefore,  vote  as  a  scot  and  lot  voter.  But 
in  London  the  voter  must  be  a  liveryman  as  well  as  a  free- 
man ;  the  case,  therefore,  does  not  apply.]  It  is  sub- 
mitted, that  whatever  annexation  there  may  be  to  his  qua- 

(a)  1  Taunt.  128.  (b)  8  T.  R.  246. 
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1846.  lifieation  he  does  vote  as  a  freeman,  and  he  can  no  more 
CmovcBBm  ^  ^'^  ^  ^®*®  *8  *  liveryman  than  as  a  resident  within 
^rP'  seven  miles  of  the  city,  which  he  is  obliged  to  be  by  the 
B$ip.  '  terms  of  the  Reform  Act.  The  words  '*  freemen  and 
liverymen"  in  the  act  mean  **  freemen  being  liverymen." 
This  is  manifest  from  the  wording  of  the  48th  secdon, 
which  contains  an  enactment  ^'  for  providing  a  list  of  nreJl 
of  the  freemen  of  the  city  of  London  as  are  Uverjfmen  of 
the  several  companies  entitled  to  vote  ;*'  the  clerks  of  the 
companies  are  to  make  out  "  an  alphabetical  list,  accord- 
ing to  the  form  in  the  schedule  K.,  qf  the  freemen  of  Lon- 
don being  Ueerymen  of  the  said  respective  companies  and 
entitled  to  vote ;"  and  **  the  returning  officer  shall  take 
the  poll  or  votes  of  such  freemen  of  the  said  city  heimg 
Uverynten  of  the  several  companies/'  &c. ;  (a)  and  there 
are  simiUr  enactments  in  the  6  Vict.  c.  18,  s.  SO.  And  in 
schedule  K.  a  form  is  given  of  ^^  a  list  of  such  of  the 

freemen  as  are  liverymen  of  the  company  of ,  entitled 

to  vote,*'  &c.  (6)  [Maule,  J.— The  form.  No.  2,  which  is 
the  "  List  of  Claimants,"  describes  them  as  claiming  ''  to 
be  entitled  to  vote  as  freemen  of  the  city  of  London  and 
liverymen  of  the  several  companies,*'  &c.(o)  and  No.  3, 

(a)  The  langutge  of  this  tection  is  not  very  precise  in  this  Tespeet ;  for  in 
another  part  it  is  said  that  "  the  clerks  of  the  said  livery  companies  shall  canie 
a  safficient  number  of  such  lists  of  freemen  and  liverymen  of  their  respectite 
companies  to  be  printed" ;  and  again,  "  every  person  whose  name  shall  have 
been  omitted  in  any  such  lists  of  freemen  and  liverymen;*'  and  again, "  eveiy 
person  who  shall  object  to  any  other  person  as  not  having  been  entitled  on,  ^.  to 
have  his  name  inserted  in  any  such  livery  list  ;**  and  it  concludes  that  *'  the  said 
returning  officer  shall  not  be  required  to  provide  any  booth  or  compartments,  but 
shall  appoint  or  take  one  poll  for  the  whole  number  of  such  Hverymm  at  the 
same  place." 

The  corresponding  section  in  the  6  Vict.  c.  18,  s.  20,  (ante  p.  388,  n.)  has 
followed  all  these  diversities,  eicept  that  it  does  not  contain  the  two  last  provisions 
as  to  taking  the  poll. 

(6)  See  the  corresponding  form  in  schedule  (C.)  to  the  6  Vict.  c.  18,  No.  1, 
which  is  in  similar  terms* 

(c)  And  see  6  Vict,  c.  18,  schedule  (C.)i  No.  3. 
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which  is  the  notice  of  objectioDi  is  in  the  same  form,  (a)]        1846. 
The  forms  cannot  be  carried  beyond  the  interpretation     cmoucHim, 
that  is  given  in  the  act  itself.     [Mauley  J. — It  appears         -^w* 
that  whenever  the  legislature  speak  of  the  character  in        it$tp.  ' 
which  the  electors  vote  for  the  city  of  London^  they  speak 
of  them  AB  freemen  and  Uverymen.    This  may  be  a  popu- 
lar mistake,  but  the  legislature  persist  in  it.    Erie,  J. — 
The  right  to  vote  is  compounded  of  the  fact  of  being  a 
freeman  and  a  liveryman.]  In  the  5  &  6  Will.  4,  c.  36,  the 
act  limiting  the  poll  in  boroughs  to  one  day«  s.  7  applies 
to  London^  and  speaks  of  ''  such  qf  the  freemen  of  the 
city  of  London  being  liverymen^  as  are  or  shall  be  entitled 
to  vote/'  &c.  (4) 

It  is  further  to  be  observed,  that  the  proviso  in  the 
82d  section  of  the  2  Will.  4,  c.  45,  is,  that  no  person 
who  shall  have  been  made  a  freeman  since  the  1st  of 
March,  1831,  (otherwise  than  in  respect  of  birth  or  ser- 
vitude), shall  be  entitled  to  vote  as  such,  ^'  or  to  be  so 
regutered  as  aforesaid ;"  and  the  right  of  registration 
previously  mentioned  is  not  limited,  as  it  is  contended  the 
right  of  voting  is,  to  freemen  only ;  the  effect  of  this 
proviso,  therefore,  is  that  no  person  made  a  freeman  since 
the  1st  of  March,  1831,  shall  be  registered  as  a  freeman 
and  liveryman.  [Manle,  J.— Your  argument,  therefore, 
upon  this  point  is,  that  though  he  may  have  a  right  to 
vote,  he  has  no  right  to  be  registered.  Cresewellt  J, — 
You  would  exclude  every  person  who  had  obtained  his 
freedom  since  March,  1831,  from  the  register,  irrespec- 

(a)  And  see  6  Vict.  c.  18,  ichednle  (C).  No.  4.  In  the  2  Will.  4»  e.  46, 
schedule  K.  No.  1,  the  form  of  "  notice  of  claim,''  the  party  claims  to  have  bis 
name  inserted  in  the  list  "  of  the  liverymen  of  the  company  of  — ,  entitled  to 
vote/'  &c ;  and  the  form  in  the  6  Vict.  c.  18  schedule  (C),  No.  3,  corresponds 
with  this.  There  are  two  additional  forms  given  in  this  last  mentioned  schedule, 
namely,  No.  5,  the  notice  of  objection  to  be  given  to  the  secondaries  and 
clerks  of  the  livery  companies,  and  No.  6,  the  list  of  persons  objected  to ;  in 
both  of  which  the  voters  are  spoken  of  as  **  freemen  of  the  city  of  London,  and 
liverymen  of  the  company  of  .*-"  (or,  "of  the  several  companies".) 

(6)  In  the  same  section  "  the  vote  of  a  Uveryman"  is  mentioned. 
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1846.       tive  of  his  right  of  voting.    Therefore,  you  would  ex- 

Caovchbr,      elude  all  10/.  householders  who  had  been  admitted  free- 

Beowne,       ™®"  ^^^^^  ^*^*'  time.]     No ;  for  the  words  "  so  registered 

'iMp*        as  aforesaid  "  apply  only  to  the  registration  of  freemen  as 

contradistinguished  from  the  10/.  householders. 

Gumey  (with  whom  was  Grove)  for  the  respondent  was 
not  called  upon. 

TiNDAL,  C.  J. — The  question  in  this  case  appears  to 
turn  upon  the  proper  construction  of  the  3Sd  section  of 
the  2  Will.  4,  c.  46,  wherein  we  cannot  fail  to  see  there 
is  a  marked  distinction  made  between  the  burgesses  or 
freemen  of  other  boroughs  or  cities,  and  the  freemen  and 
liverymen  of  the  City  of  London.  The  very  first  obser- 
vation that  arises  is  that,  when  the  legislature  are  speaking 
of  other  boroughs  or  cities  than  London,  they  use  words 
in  the  alternative  '^  burgess  or  freeman/'  although  one 
would  perhaps  be  synonymous  with  the  other ;  but  when 
speaking  of  London  they  couple  the  words  '^  freemen 
ancj?  liverymen"  together.  I  should  therefore  say,  on  the 
first  inspection  of  the  section,  that,  with  reference  to  the 
elective  franchise  in  London,  it  has  coupled  with  the  cha- 
racter of  freeman  the  necessity  of  also  being  a  liveryman; 
in  other  words,  it  has  recognized  the  right  of  voting  as 
depending  upon  the  joint  existence  of  both  these  qualifi- 
cations, and  throughout  the  enacting  part  of  the  clause 
we  find  the  distinction  is  thoroughly  kept  up.  It  goes 
on  to  say,  with  regard  to  registration,  '^  that  no  such 
person  shall  be  so  registered  in  any  year  unless  where  he 
shall  be  a  burgess  or  freeman,  or  freeman  and  liveryman 
of  any  city  or  borough,''  still  pointing  to  the  distinction 
between  the  burgess  or  freeman  of  any  city  but  London, 
and  the  freeman  and  liveryman  of  London.  Then  the 
clause  continues,  with  reference  to  a  ^'  burgess  or  free- 
man of  any  place  sharing  in  the  election  for  any  city  or 
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borough/'  which  clearly  cannot  apply  to  London;  and  1846. 
there  the  words  "  freeman  and  liveryman"  are  dropped,  Croucbeb, 
and  the  words  "  burgess  or  freeman"  are  alone  used.  Then  brown» 
comes  the  proviso  in  question,  and  we  find  the  same  dis-  ^^P- 
tinction;  the  proviso  runs  thus, ''  provided  always,  that  no 
person  who  shall  have  been  elected,  made  or  admitted  a 
burgess  or  freeman  since  the  1st  day  of  March,  1831, 
otherwise  than  by  birth  or  servitude^  or  who  shall 
hereafter  be  elected,  made  or  admitted  a  burgess  or 
freeman  otherwise  than  in  respect  of  birth  or  servi- 
tude, shall  be  entitled  to  vote  as  such  in  any  such  elec- 
tion for  any  city  or  borough  as  aforesaid,  or  to  be  so 
registered  as  aforesaid."  This  being  a  disfranchising 
clause,  I  cannot  see  how  it  is  to  be  made  applicable  to  the 
city  of  London,  when  we  find  in  the  former  part  of  the 
section  the  double  qualification  of  freeman  and  liveryman 
has  been  always  mentioned.  And  the  various  forms  in 
the  schedule  (K)  point  to  the  same  distinction,  and  show 
the  double  character  in  which  the  party  was  entitled  to 
vote.  [His  Lordship  here  referred  to  the  various  forms 
in  2  Will.  4,  c.  45,  sched.  (K).]  Considering  then  the 
words  **  entitled  to  vote  as  such "  as  coupled  with  the 
immediately  preceding  description  of  "  burgess  or  free- 
man," I  think  the  revising  barrister  came  to  a  sound 
determination  when  he  held  that  that  proviso  does  not 
apply  to  the  **  freemen  and  liverymen  "  of  the  city  of 
London.  It  has  been  asked  why  there  should  be  this 
distinction  in  favour  of  London  ?  I  am  unable,  perhaps, 
exactly  to  point  out  why  it  should  be.  But  possibly  it 
might  be  thought  that  in  London,  the  companies  being 
very  numerous,  there  was  a  sufiicient  check  against  those 
malpractices  which  might  take  place  in  other  boroughs 
where  the  vote  depended  upon  the  will  of  the  corpora- 
tion. Such  might  or  might  not  be  the  reason.  But  I 
yoL.  I. — B.  A,  vv 
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1846.       am  satisfied  that  the  revising  barrister  was  right  in  hb 
~  construction  of  the  act. 

Crouchbr, 

Browne,  Maule,  J. — I  am  also  of  Opinion  that  the  revising  bar- 

^'  rister  was  right ;  and  I  cannot  say  that  any  doubt  has 
been  raised  in  my  mind  by  the  able  and  ingenious  argu- 
ment of  my  brother  Kinglake^  who  has  said  everything  that 
could  be  said  against  the  judgment  of  the  revising  bar- 
rister,  and  at  the  same  time  steered  clear  of  everything 
that  would  be  destructive  of  his  own  argument*  Whe- 
ther we  look  at  the  scope  and  intention  of  the  statute,  or 
the  words  of  the  particular  section  before  us,  I  think  we 
must  come  to  the  same  conclusion.  Before  the  Reform 
Act  was  passed,  it  was  often  attempted,  in  certwi  bo- 
roughs, to  swamp  the  whole  constituency  by  the  admission 
of  a  large  body  of  freemen ;  and  the  provisions  of  the  3Snd 
section  of  the  Reform  Act  appear  to  have  been  intended 
to  prevent  that  evil  in  cases  where  the  corporation,  having 
the  power  to  return  the  members  of  parliament,  had  also 
the  power  of  making  the  voters.  But  in  the  case  of 
London  the  corporation  has  not  the  power  of  making  the 
voters ;  it  cannot  be  done  except  by  the  different  corpo- 
rations of  companies  also  making  liverymen.  And  the 
Reform  Act  does  not  interfere  with  this  right  vested  in 
the  companies.  The  way  in  which  the  intention  of  the 
legislature  is  carried  out  in  this  respect  is  by  language 
which  appears  to  me  to  be  perfectly  plain  and  unambi- 
guous, if  we  read  it  in  its  ordinary  sense.  And  in  order 
to  give  it  another  meaning,  it  must  be  suggested  either 
that  by  some  mistake  the  legislature  omitted  certain 
words  in  the  disfranchising  part  of  the  section,  or  that 
they  intended  something  which  they  have  not  said.  But 
I  think  the  more  we  examine  the  structure  of  the  section, 
the  more  it  shows  there  has  been  no  mistake  in  the  mat- 
ter. The  case  comes  simply  to  this — in  the  earlier  part 
of  the  section  there  is  an  express  distinction  between  the 
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parties  who  vote  as  burgesses  or  freemen  In  other  bo-       1846. 
roughs  or  cities,  and  those  who  vote  as  freemen  and  ~  ~ 

®  '  Croucher, 

liverymen  in  the  city  of  London.  Then  the  restrictive  Afp. 
proviso  says,  that  no  person  who  has  been  made  a  bur*  ftnp.  ' 
gess  or  freeman,  after  a  certain  time,  *'  shall  be  entitled 
to  vote  ms  Muchy  or  to  be  registered  as  aforesaid/'  The 
words,  *'  as  such/'  have  the  same  meaning  as  if  they  had 
been  ^*  as  such  burgess  or  freeman/'  keeping  up  the 
express  distinction  between  such  a  party  and  the  ''  free- 
men and  liverymen "  before^mentioned.  If  indeed  it 
had  been  made  out  that  in  London  the  electors  voted 
distinctly  as  freemen  only,  there  would  have  been  some- 
thing in  the  argument ;  but  it  has  wholly  failed  upon  this 
point.  The  freemen  and  liverymen  of  London  being 
expressly  distinguished  from  the  burgesses  or  freemen 
of  other  boroughs,  I  cannot  understand  the  proviso,  which 
mentions  burgesses  or  freemen  only,  otherwise  than  as 
applicable  alone  to  other  boroughs,  and  not  to  London. 

An  argument  reserved  for  the  last  was,  that  granting 
the  proviso  in  question  did  not  take  away  the  right  of 
voting,  it  nevertheless  took  away  the  right  to  be  regis* 
tered.  But  I  think  the  effect  of  the  words  is  perfectly 
plain.  The  proviso  says  that  the  parties  there  men- 
tioned shall  not  vote,  and  shall  not  be  registered :  it  takes 
away  the  right  to  be  registered  as  consequent  upon  the 
right  to  vote.  It  would  indeed  be  an  extraordinary  inter- 
pretation of  the  act  to  say,  that  a  party  might  have  a 
right  to  vote,  and  not  to  be  registered. 

Creswbll,  J. — I  am  entirely  of  the  same  opinion.  The 
first  part  of  the  3Snd  section  preserves  the  rights  of 
burgesses  or  freemen,  and  of  freemen  and  liverymen  in 
London,  provided  they  are  registered  according  to  the 
provisions  of  the  act.  And  they  must  respectively  be 
registered  as  entitled  to  vote  in  that  particular  capacity. 

u  u2 
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1846.  Every  part  of  the  schedule  shows  that  to  be  the  true  coiir 
Cbouoibb  struction  of  the  act.  The  section  then  goes  on  to  say 
^Vh  that  "  no  person  shall  be  so  registered,  unless  where  he 
j?#sp.  shall  be  a  burgess  or  freeman,  or  freeman  and  liveryman, 
of  any  city  or  borough/'  which  clearly  means  that  he 
shall  not  be  registered  as  a  burgess  or  freeman  in  any 
city  or  borough,  except  London,  or  as  a  *'  freeman  and 
liveryman  in  London,'*  unless  ^^  he  shall  have  resided  for 
six  calendar  months  next  previous  to  the  last  day  of  July 
within  such  city  or  borough,"  &c.  That  provision  does 
not  touch  the  manner  in  which  parties  are  to  be  entitled 
to  become  freemen,  or  freemen  and  liverymen.  Then 
comes  a  provision  that  does  partially  affect  that  question, 
and  which  says  that  **  no  person  who  shall  have  been 
elected,  made  or  admitted  a  burgess  or  freeman  since  the 
1st  of  March,  1831,  otherwise  than  in  respect  of  birth  or 
servitude,  shall  be  entitled  to  vote  as  such  in  any  such 
election  for  any  city  or  borough  as  aforesaid,  or  to  be  so 
registered  as  aforesaid.'*  And  this  does  not  affect  persons 
who  have  been  made  freemen  and  liverymen  since  that 
period ;  and  as  to  the  words  ^'  or  to  be  so  registered  as 
aforesaid,"  we  must  look  back  to  the  earlier  part  of  the 
section  to  ascertain  their  meaning ;  and  I  think  it  clear 
they  mean  that  such  a  party  shall  not  be  entitled  to  be 
registered  as  a  freeman. 

Erle,  J. — I  am  of  the  same  opinion.  Throughout  the 
Reform  Act  there  are  two  species  of  qualification  recog- 
nized with  reference  to  the  corporate  right  of  voting — the 
one  in  the  city  of  London,  which  is  compounded  of  being 
a  freeman  and  a  liveryman — and  one  in  other  cities  or 
boroughs,  which  consists  of  being  a  burgess  or  freeman 
only.  The  legblature  imposes  certain  restrictions  as  to 
both  these  classes  in  some  cases — such  as  with  regard  to 
residence — and  as  to  ope  class  only  in  another  cf^se.  Tbe 
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terms  "  freeman  '*  and  •'  freeman  and  liveryman  **  are  as       1846, 
distinct  signs  as  if  A.  and  B.  had  been  used  ;  and  in  one     CmoucHEK, 
case  the  restrictions  were  imposed  upon  A.  and  B.,  and  in      bbowks, 
the  other  upon  A.  only ;  and  then  it  is  argued  that  in  the        ^« 
latter  case  the  restriction  must  be  intended  to  apply  to 
both. 

Decision  affirmed. 

Gumey  for  the  respondent  applied  for  costs. 

Maule,  J.  (a) — No ;  this  was  matter  of  law.  It  differs 
from  the  last  case,  which  turned  upon  facts,  and  where 
the  appellant  had  made  out  a  bad  case  for  himself. 

(a)  Txndol,  C.  J.  had  jut  left  the  Court 
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Monday, 
January  26* 


CITY  OF  LONDON. 

William  Bushell Appellant. 

William  Endell  Luckett  .    .    Respondent. 

CASE. 

William  endell  luckett  duly  objected  to 

the  name  of  William  Bushell  being  retained  on  the  list  of  « tCente'for  ^ 

persons  entitled  to  vote  in  the  election  of  members  for  the  ^ti^"Jh^°*" 

city  of  London,  in  respect  of  the  occupation  of  a  house>  w.  A,  c.  46, 

li  Still  Alley,  in  the  Parish  of  St.  Botolph,  Bishopsgate.    oewrateiipub- 

The  revising  barrister  expunged  the  name  of  the  said  ''x^i^fon, 

William  Bushell  from  the  said  list,  subject  to  an  appeal  to  where,  under  a 

local  ect  requir* 
the  Court  of  Common  Pleas  upon  the  following  case : —     ing  ntes  to  be 

The  qualification  of  the  appellant  was  duly  proved  in  j^  ordS^x,"  ' 

a  rate  purported 
to  be  made  "  for  thirteen  weeks,  from  the  16th  September  to  the  16lh  December ;"  and  a  new  rate* 
purporting  to  be  made  "  for  thirteen  weeks,  from  the  16th  December  to  the  I7th  March/'  was 
maae  on  the  23rd  December,  and  published  on  the  5th  January ;  and  a  claim  to  be  rated  was 
made  on  the  27th  December : 
HM,  that  the  firat-mentioned  rate  was  the  rate  for  the  time  being  when  thd  claim  wai  i 
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1848.  iJl  respects,  except  as  to  the  sufBoiency  of  the  rating. 
B^jtttftti  ^^^  poor's  rates  in  the  said  parish  ar6  made  under  a  local 
^^PP'  act  86  Gteo.  3,  o.  Ixi ;  by  section  16  of  which  ''  the  rec- 
ttetp.  '  tor,  chunshwardens>  overseers  of  the  poor  and  inhabit- 
ants of  the  said  parish  are  authoriaed  and  required  to 
assemble  and  meet  together  in  the  vestry  room  of  the  said 
parish  on  the  26th  June,  1795,  and  from  time  to  time 
for  ever  thereafter  quarterly  or  oftener  in  every  year  as 
occasion  shall  r^qtiir^,  due  tiotiod  hAVing  been  git^,  Ac. ; 
and  they  or  the  major  part  of  them  so  assembled  shaU 
ftoim  tiitae  to  time  make  such  rate  or  i*atesy  assessment  or 
assessments  for  paying  the  interest  due  on  certain  annui- 
ties, and  for  and  towards  the  relief  of  the  poor  of  the  said 
parish,  and  for  othet  the  purposes  of  this  act  upon  all  and 
every  person  or  persons  who  do  or  shall  inhabit,  &c.  as 
they  the  said  rector,  &c.  at  such  meeting  shall  think  neces- 
sary and  proper  to  be  rated  and  assessed,  &c." 

There  were  four  rates  made  in  the  said  parish  between 
the  31st  of  July,  1844,  and  the  31st  of  July,  184&.  The 
first  rate  was  made  on  the  28th  September,  1844^  was 
allowed  on  the  4th  October  following,  and  published  on 
the  6th.  That  rate  was  h^ded  as  follows :—''  We,  the 
rector,  &c.  being  assembled  and  met  together  this  28th 
day  of  September,  A.t).  1844,  in  the  church  of  the  said 
parish,  due  notice  having  been  given  of  such  meeting,  do 
hereby  make  the  following  rate  or  assessment  being  lOJd, 
in  the  pound  upon  all  and  every  person  or  persons  who  do 
or  shall  inhabit,"  &c.  (following  the  words  of  the  act)  '*  for 
thirteen  weeks  from  the  16th  day  of  September  to  the  l6th 
day  of  December,  1844.^  The  second  rate  was  made  on 
the  23d  of  December,  1844,  was  allowed  on  the  3rd  of 
January,  1845,  and  published  on  the  5th.  This  last  men- 
tioned rate  had  a  similar  heading  to  the  rate  first  men- 
tioned; being  made  '^  for  thirteen  weeks"  from  the  16th 
day  of  December,  1844,  to  the  17th  day  of  March,  1845. 
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The  dates  of  the  other  two  rates  are  not  material.    They        1846. 
were  each  headed  in  a  similar  manner,  and  purported  to      BusHtLt, 
be  made  "  for  thirteen  weeks  respectively."    Each  rate,      ,  -^w* 

•  LUCWCTT, 

though  it  purported  to  be  made  on  a  particular  day,  was         Rup. 
not  in  fact  made  out  as  to  the  assessment  of  the  different 
parties  included  therein  till  some  days  afterwards. 

The  appellant  was  not  rated  to  the  first-mentioned  rate, 
nor  did  his  name  appear  thereon,  but  at  the  end  of  the 
rate,  after  the  allowance  thereof^  there  was  a  long  list  of 
names,  including  that  of  die  appellant,  which  list  was 
headed  thus : — "  The  following  are  the  names  of  persons 
who  have  made  claim  to  be  rated  since  the  completion  of 
the  foregoing  rate/' 

It  was  not  proved  that  any  claim  to  be  rated  was  made 
by  the  appellant  before  the  S7th  December,  1844,  but  on 
that  day  a  notice  of  claim  was  served  on  his  behalf  on  one 
of  the  overseers ;  the  claim  was  in  this  form: — 

•*To  the  overseers  of  the  parish  of  St.  Botolph, 
Bishopsgate. 

*'I  hereby  give  you  notice  that  I  occupy  a  house  at 
No.  1,  Still  Alley,  Bishopsgate  Street,  in  your  parish,  and 
I  claim  to  have  my  name  inserted  as  occupier  thereof  in 
the  rates  made  to  the  relief  of  the  poor  in  your  parish, 
pursuant  to  the  6  &  7  Will.  4,  c.  96,  and  to  the  English 
Reform  and  Parliamentary  Registration  Acts.  Dated 
this  S4fth  day  of  May. 

(Signed)  "  William  Bushell, 

residing  at  No.  1,  Still  Alley." 

At  the  time  the  said  claim  was  served  no  rate  was  due  in 
respect  of  the  house  in  question,  the  rate  having  been  paid 
by  the  landlord.  The  said  claim  was  served  at  the  same 
time  with  several  others,  and  at  the  time  of  such  service 
the  overseer  was  told  that  the  names  of  the  parties  so 
claiming  ought  to  be  put  upon  the  September  rate,  in  con- 
sequence whereof  the  names  were  so  inserted  in  the  before 
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1846        mentioned  list  at  the  end  of  the  September  rate  book. 

ButHiLL,      '^^®  appellant  was  duly  rated  to  the  rate  made  on  the  2Srd 

^FF-        December,  1844,  and  other  subsequent  rates. 

lUtp.  '         Qn  behalf  of  the  appellant  it  was  contended  that  at  the 

time  the  said  claim  to  be  rated  was  so  made  as  aforesaid, 

the  September  rate  was  the  rate  for  the  time  being  within 

the  meaning  of  the  30th  section  of  the  statute  2  Will.  4f, 

c.  45,  and  therefore  that  the  appellant  must  be  deemed  to 

have  been  rated  to  that  rate. 

The  revising  barrister  decided  that  the  September  rate 
was  not  the  rate  for  the  time  being  at  the  time  when  the 
said  claim  to  be  rated  was  so  made  as  aforesaid. 

If  the  Court  should  be  of  opinion  that  the  said  decision 
was  wrong,  the  name  of  the  said  appellant  is  to  be  rein- 
serted in  the  said  list  of  voters  as  follows : — 


"  William  Bushell. 


Still  Alley. 


House. 


1,  Still  Alley.' 


(Signed)  T.  J.  A.,  Revising  Barrister. 

[Thirteen  other  cases  were  consolidated  with  the 
above.] 

WeUby  for  the  appellant. — The  rate  made  on  the  S8th 
September,  and  published  on  the  6th  October,  was 
''  the  rate  for  the  time  being"  (within  the  meaning  of  the 
@  Will.  4,  c.  45,  s.  30,  (a)  when  the  party  made  bis  claim  to 
be  rated  on  the  27th  December.  For  notwithstanding,  that 
rate  was  made  "  from  the  28th  September  to  the  lt>th 
December,"  and  there  was  another  rate  made,  or  pur- 
porting to  be  made,  on  the  23rd  December,  that  second 
rate  was  not  published  till  the  5th  January.  The  30th 
section  of  the  Reform  Act  contemplates  the  existence  of 
a  poor's  rate  throughout  the  year.    It  is  plain  that  al« 

(a)  AnU,  p.  403,  b. 
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though  a  rate  purports  to  be  made  upon  a  particular  day,        1846. 
it  is  not  a  valid  rate  till  it  is  published.    The  rates  in      3^^,^^^^ 
question,  therefore,  would  exist  from  the  time  when  they         ^pp* 
were  published ;  and  "  the  rate  for  the  time  being"  on  the         Bup.  ' 
S7th  December  would  be  the  rate  published  on  the  6th 
October,  and  would  continue  so  until  the  5th  January. 
The  party  could  not  claim  to  have  his  name  put  upon  the 
last-mentioned  rate,  which  was  not  then  in  existence.  The 
overseers  have  evidently  construed  his  claim  to  apply  to 
the  former  rate,  which  would  at  all  events  be  valid  for  the 
collection  of  arrears.    ICresswell,  J. — Suppose  it  had 
turned  out  that  the  vestry  had  raised  more  money  than 
was  necessary  for  thirteen  weeks  from  the  date  of  the  for- 
mer rate.    Maule,  J. — A  rate  made  for  thirteen  weeks 
does  not  mean  that  it  is  to  be  a  nullity  at  the  end  of  the 
thirteen  weeks.    It  is  merely  intended  to  provide  for  the 
necessities  of  the  poor  and  other  matters  for  thirteen 
weeks.    At  present  I  have  no  doubt  that  the  former  rate 
was  ^'  the  rate  for  the  time  being"  at  the  time  the  claim 
was  made.] 

Grove,  for  the  respondent,  was  then  called  upon. — In 
Wansey^  App.,  Perkins,  Resp.  (JLockejfs  case),  (a)  it  was 
expressly  held  that  a  claim  to  be  rated  is  only  operative 
for  the  rate  for  the  time  being.  [Maule,  J. — The  ques- 
tion here  is,  which  was  the  rate  for  the  time  being  when 
the  claim  was  made  ?  When  was  the  expiration  of  the 
former  rate?  A  rate  ceases  when  a  new  valid  rate  is 
made.  It  cannot  be  certain  that  a  new  rate  will  be  made 
at  all.  Ttndal,  C.  J. — Why  should  not  the  party  have 
his  name  on  the  former  rate  ?  Suppose  the  landlord,  being 
the  party  rated,  had  not  paid  the  rate  at  the  time  the  claim 
was  made,  would  not  the  tenant  have  been  bound  to  pay 
or  tender  the  amount  of  the  rate  due  ?]  The  claim  here 
is  subsequent  to  the  making  of  the  new  rate.    \Tindal, 

{a)  AnU,  p.  402. 
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1846.  C.  J.^-But  not  subsequent  to  its  allowance  and  puMiea- 
B^g^^^  tion.]  Still  the  new  rate  was  in  existence  at  the  lime  of 
^FF-  the  claim.  lErle,  J. — Suppose  that  rate  had  never  been 
Betp. '  allowed  or  published].  A  rate  may  be  good  for  the  pur- 
poses  of  a  claim  although  it  is  not  published.  The  first 
rate  is  made  for  a  certain  definite  period,  and  it  expires 
after  tfie  16th  December.  {Erle^  J. — ^What  is  jneant  is, 
that  the  rale  is  made  upon  an  estimate  for  thirteen  weeks. 
If  the  rate  were  not  sufficient  for  that  time,  the  vestry 
would  be  bound  to  make  a  fresh  rate.  Cnr«Moe0,  J. — 
If  the  parish  officers  had  distrained  between  the  16ch  De- 
cember and  the  fith  January  for  rates  due  might  they  not 
justify  under  the  former  rate?]  The  rate  would  date  from 
the  time  of  making  it.  The  Reform  Act  says  nothing 
about  allowance  or  publication.  [Mauley  J. — The  geneml 
law  would  supply  that  omission.] 

TiNDALi  C.  J. — ^The  former  rate  was  made  on  the  JiSth 
September,  allowed  on  the  4di  October,  and  published  on 
the  6th.  It  professes  to  be  made  for  thirteen  weeks,  from 
the  16th  September  to  the  16th  December.  The  object 
being  that  the  provision  was  calculated  to  meet  the  exi* 
gencies  of  the  poor  law  during  diat  quarter,  Iht  questioii 
is,  whether,  when  that  quarter  ceased,  the  rate  also  ceased 
to  exist  before  a  new  rate  was  perfect.  Unless  that  rate 
was  in  existence  at  the  time  the  claim  was  made  there  was 
no  rate.  The  words  at  the  beginning  of  the  section  are 
general—**  every  parish  in  which  there  shall  be  a  rate  for 
the  relief  of  the  poor  ^ — and  I  think  we  cannot  say  that 
the  former  rate  had  expired,  because  the  term  for  which  it 
was  intended  to  apply  had  expired.  I  am,  therefore,  of 
opinion  diat  the  decision  of  the  revising  barrister  must  be 
reversed, 

Maule,  J. — I  am  of  the  same  opinion.    The  30th  sec-^ 
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tion  of  the  Reform  Act  says,  that  upon  a  claim  to  be  rated        1846* 
being  made,  the  overseers  are  to  put  the  name  of  the  party      Z 
^'  upon  the  rate  for  the  time  being;"  and  if  they  neglect  to         App. 
do  8O9  he  is  nevertheless  to  be  deemed  to  have  been  rated.         jutp^  ' 
To  construe  these  words  so  as  to  exclude  the  rate  in 
question  would,  I  think,  be  inconsistent  with  the  words 
and  spirit  of  the  act,  which  assumes  that  there  is  always  a 
rate  for  "  the  time  being"  in  every  parish ;  and  probably  at 
the  time  that  act  was  passed  there  was  no  parish  in  Eng- 
land in  t^hich  there  had  never  been  a  rate  made.    The 
words  of  the  Reform  Act  exclude  the  idea  of  there  being 
two  rates  at  one  time,  as  touch  as  they  exclude  the  idea  of 
there  being  no  rate  at  any  time.     A  rate  once  validly 
made  is  the  one  to  be  enforced  till  a  new  rate  is  validly 
made*    The  party  here  had  a  right  to  be  on  some  rate, 
and  upon  the  rate  last  made  until  a  new  rate  was  made. 
But  the  subsequent  rate  was  not  effectual  till  it  was  pub- 
lished 5  it  was  not  a  rate,  therefore,  "  for  the  time  being" 
within  the  meaning  of  the  act  when  the  claim  was  made. 

Ckesswell,  J. — I  am  of  the  same  opinion.  "  The  rate 
for  the  time  being"  means  the  last  effectual  valid  rate  that 
has  been  made.  A  rate  is  valid  till  it  is  quashed  or  a  new 
rate  is  made.  And  a  new  rate  cannot  be  said  to  be  made 
till  it  has  been  allowed  and  published  so  as  to  operate  as  a 
valid  rate« 

Erle,  J. — The  party  claims  to  be  put  upon  the  existing 
rate.  A  rate  made  for  thirteen  weeks  does  not  neces-  v 
sarily  cease  to  exist  at  the  end  of  that  period.  It  is 
merely  meant  that  it  is  calculated  that  it  will  last  for  that 
time.  The  legal  meaning  of  making  a  rate  is  making  and 
publishing  it ;  it  is  not  complete  till  then. 

Decision  reversed,  (a) 
(a)  It  may  be  observed  also  that  the  30th  Motion  of  the  Befoim  Act  «l»- 
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SOUTHERN  DIVISION  OF  THE  COUNTY  OF 
CHESTER. 

Edward  Bayley Appettani. 

1846.  Overseers  of  Nantwich    •    .    .    Respondents. 

J^muiry  29.  CASE. 

At  a  Court  held,  &c.  at  Nantwich,  on  the  ^th  day  of 


Where  a  notice 
of  claim  ed- 

dreiMd  to  the  September,  Mr.  Gibson  appeared  on  behalf  of  Edward 
dnly  posted*  lo  Bayley,  who  claimed  to  be  entitled  to  vote  in  respect  of 
omm  of]^t     property  situate  within  the  township  of  Nantwich  in  the 

i\ri^^et*ilS     ^^^  county. 

place  to  which  The  claimant,  together  with  twenty-four  other  claimants 
on  the  20th  July,  whose  cases  are  identical,  and  are  consolidated  with  the 
deDt^itdid*^*  present  appeal,  resided  at  Nantwich,  in  the  said  southern 
urife  till  the  division  of  the  said  county.  A  notice  of  claim  purporting 
H«id,  that  the  to  be  signed  by  him  was  duly  proved  to  have  been  posted 
p^^!^  ^  at  Manchester  on  the  19th  July.  This  notice  of  claim, 
raffiorat^i-  according  to  the  ordinary  course  of  post,  should  have 
dence  of  the       arrived  at  Nantwich,  and  been  delivered  to  the  overseers 

claim  heiDs  in 

time.  on  the  SOth  of  July.    It  was  not,  in  fact,  delivered  till  the 

tfaatt^reieno    ^^ '  ^^^  notice  of  claim,  which  was  produced,  bore  the 

diftienceinthia  Nantwich  postmark  of  that  day. 

respect  between  '^  *' 

a  notice  of  ob-        The  overseers  of  Nantwich  published  the  names  with 

undeTthe?Vicu  this  note :  "  The  whole  of  the  claims,  in  consequence  of 

and  a' noUwof    ^^^  negligence  at  the  post-ofBce,  were  not  delivered  until 

daim,  posted      after  the  specified  time." 
under8.101.(a)  '^ 

viously  contemplates  that  something  may  be  du$  on  aoconnt  of  the  rate  at  the 
time  the  claim  is  made;  and  as  nothiog  can  be  doe  till  the  rate  is  pnbliihedt  in 
this  case  nothing  could  be  due  on  account  of  the  second  rate  at  the  tkne  the 
claim  was  made. 

It  follows  from  this  decision  that  if  the  party  had  not  been  rated  to  the  second 
rats,  it  wonld  have  been  necessary  for  him  to  repeat  his  claim  to  be  rated. 

(a)  Sed  vid.  infra,  p.  646,  n.  (fr)« 
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I  examined  the  postmaster  of  Nantwichi  who  proved 
that  the  notices  of  claim  only  arrived  from  Manchester  on  ' 
the  Z2d  day  of  July,  and  that  he  had  caused  them  to  be 
delivered  immediately,  and  was  free  from  all  blame.  It  ap- 
peared that  all  the  twenty-five  claimants  might  have  deli- 
vered their  notices  personally  in  due  time,  and  that  one  of 
them  denied  all  knowledge  of  the  claim  having  been  made. 

There  was  no  proof  of  the  cause  of  detention  at  Man- 
chester. As  the  transmission  of  notices  of  objection  had 
been  proved  to  have  been  delayed  several  days  by  their 
vast  numbers,  it  was  contended  that  the  multiplicity  of 
claims  had  also  caused  the  delay,  but  of  this  there  was  no 
legal  evidence.    None  of  the  claimants  were  examined. 

I  held  that  the  claims  were  not  duly  made  or  trans- 
mitted. 

Should  the  Court  be  of  opinion  that  I  was  in  error,  the 
register  is  to  be  amended  by  adding  the  name  of  Edward 
Bayley,  together  with  the  names  of  twenty-four  other 
claimants  in  the  same  situation  with  Bayley,  according  to 
the  annexed  list,  (a)  and  I  declare  that  the  names  ought  to 
be  consolidated  in  one  appeal. 

(Signed)  W.  C.  T.,  Revising  Barrister. 

Nantwich,  Sept.  27, 1845. 


1846. 


Baylsy, 

Overseen  of 
Nantwicb, 


The  case  was  argued  on  Saturday,  the  19th  January. 

Cockbum,  Q.  C.  (with  whom  was  Kinglaie,  Serjt.)  for 
the  appellant. — This  case  is  similar  to  Bishop,  App., 
Helps,  Resp.,  (6)  the  only  difference  being  that  this  is  the 
case  of  a  notice  of  claim,  that  was  one  of  a  notice  of  ob- 
jection. That  case  was  decided  upon  the  100th  section 
of  the  6  Vict.  c.  18,  (c)  which  expressly  applies  to  notices 
of  objection  ;(ii)  but  the  101st  section  (e)  says  that  ^'any 


(a)  FW.  infra,  p.  647,  n.  (a). 

(b)  AnU,  p.  573. 
(o)  Anti,  p.  330. 


(d)  Vid.  infra,  p,  646,  u.(b). 
{$)  Ante,  p.  673. 
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1846. 

Bayut» 

ovmmmsoi 
Namtwich, 


notice  required  to  be  given  or  tent  to  any  perton  or  per^ 
ions  whataoever"  may  be  sent  by  the  post  according  to 
the  regulations  of  the  lOOtb  section.  [MaulCy  J.^The  case 
does  not  state  anything  as  to  the  address  of  the  notices. 
I  suppose  we  must  assume  they  were  directed  properly. 
With  regard  to  notices  to  overseers,  the  100th  section 
says  it  shall  be  sufficient,  if  they  are  sent  by  the  post, 
free  of  postage,  or  the  postage  thereof  being  first  paid,  ad- 
dressed to  ike  avereeers  of  the  particular  parish  or  town* 
ship*  naming  the  parish  or  township,  and  the  county,  dPf 
or  borough,  respectively,  to  which  the  notice  to  be  sent 
may  relate*  without  adding  any  place  of  abode  of  such 
overseers.]  The  only  question  intended  to  be  raised  was 
as  to  the  period  of  delivery  of  the  notices.  [  Jfaw/tf,  J. — ^At 
common  law,  putting  a  letter  into  the  post  would  be  prim& 
facie  evidence  of  its  delivery  in  due  course  of  post ;  but  that 
presumption  might  be  rebutted.  The  100th  section  of  the 
6  Vict.  c.  18,  says  that  '^  it  shall  be  suffident''  in  the  case 
of  a  notice  of  objection  if  the  objector  sends  the  notice  by 
post,  free  of  postage,  by  delivering  it  duly  directed  and  open 
in  duplicate  to  the  postmaster  of  certain  post-offices,  upon 
paying  the  fee  for  registering  such  notice,  and  the  postmas- 
ter is  to  give  him  a  stamped  duplicate,  which  is  to  be  evi- 
dence of  the  notice  having  been  given  to  the  party ;  so  that 
whether  the  notice  arrives  or  not,  the  objector  has  done  all 
that  is  required  of  him.(o)  That  provision  }s  incorporated 
with  section  101.  Then,  in  order  to  bring  a  case  within 
that  latter  section,  should  it  not  be  shown  that  all  the  re- 
quisitions of  the  100th  section  were  complied  with,  such 
as  that  the  registration  fee  was  paid,  and  a  stamped  dupli- 
cate given  t(b)    The  case  is  silent  as  to  all  this.] 

Weliby  for  the  respondents  was  then  called  upon. 
There  are  other  objections  to  the  notice  apparent  on  the 

(a)  Vid.  BUh<»p,  App.»  Htlpg,  lUsp.,  ut  supra. 
(6)  Vide  infra,  p.  646,  n.(b). 
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face  of  the  statement.  It  is  said  that  the  notice  purported 
to  be  signed  by  the  claimanti  which  it  is  submitted  is  not 
sufBcient.  [Erlcy  J.— It  is  not  a  question  of  kw  whether 
the  paper  was  signed  or  not.]  It  further  appears  that  one 
of  the  claimants  denied  all  knowledge  of  the  claim  having 
been  made.  It  is  also  stated  that  the  notice  of  chum  was 
duly  proved  to  have  been  posted ;  but  it  is  not  said  that 
the  postage  was  paid.  [Erle^  J.— That  matter  cannot  be 
referred  to  us.  Tindal,  C.  J.— The  question  is— compa- 
rentibus  hb  quae  in  jure  requiruntur,  was  the  notice  posted 
in  time?  Perhaps  we  had  betterg remit  the  case  to  the 
revising  barrister  in  order  to  ascertain  whether  any  ques- 
tion was  intended  to  be  raised  as  to  the  address  of  the 
notices ;  and  generally  upon  what  point  of  law  there  was 
an  appeal.] 


1846. 


Batubt, 

Ovoivoon  of 

Nantwioh, 

Bmp, 


The  case  having  been  remitted  to  the  revising  barrister, 
it  was  upon  a  subsequent  day  returned  by  him  with  the 
following 

AMENDMENT. 

The  only  question  intended  to  be  submitted  to  the 
Court  was,  whether,  taking  the  sections  100  and  101  of  the 
6  Vict.  c.  18  together^  the  production  of  the  stamped  du- 
plicate of  notices  of  claim  duly  delivered  to  the  postmaster, 
and  duly  directed  to  the  overseers  of  Nantwich,  was  to  be 
held  conclusive  evidence  of  the  notice  of  claim  having  been 
given  to  the  overseers  at  the  place  mentioned  in  such  du- 
plicate on  the  day  on  which  such  notice  would  in  the  ordi- 
nary course  of  post  have  been  delivered  to  such  place. 
It  was  admitted  that  all  the  provisions  in  sections  100  and 
101  as  to  sending  notices  by  the  post  had  been  complied 
with.  The  sole  difficulty  that  presented  itself  to  my  mind 
was,  whether  under  the  circumstances  the  duplicate  no- 
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1846. 


Baylvy, 

App. 

OvenMnof 

NAMTWICBy 

Rttp. 


tice  of  claim  was  conclusive  evidence  of  the  claim  being  in 
time,  and  this  the  Court  of  Common  Pleas  has  since  de- 
cided in  the  aflSrmative.  (a) 

(Signed)  W.  C.  T.,  Revising  Banister. 

TiNDAL,  C.  J.|  now  delivered  the  judgment  of  the 
Court. 

This  case  had  been  referred  back  to  the  revising  bar- 
rister to  certify  whether  any  objection  was  made  before 
him  as  to  the  address  of  the  notice  of  claim  to  the  over- 
seers of  Nantwich  being  the  proper  address ;  and  he  has 
certified  to  us  that  no  such  objection  was  made  ;  that  it 
was  admitted  that  all  the  provisions  in  sections  100  and 
101  in  the  Registration  Act  had  been  complied  with,  and 
that  the  sole  point  referred  to  us  was  whether  the  dupli- 
cate notice  of  claim,  properly  stamped,  was  sufficient  evi- 
dence of  the  claim  being  in  time.  This  point  is  decided  in 
the  case  of  a  notice  of  objection,  (a)  and  we  think  there  is 
no  distinction  to  be  taken  in  this  respect  between  a  notice 
of  objection  and  a  notice  of  claim.  (6) 

(a)  Vid,  Bishop,  App.,  Helps,  Resp.,  u(  supra, 

(6)  It  may  perhaps  be  a  qnestion  whether  the  provisions  of  the  100th  section 
are  by  the  lOlst  made  applicable  to  notices  to  overseers.  The  1 00th  section  it> 
self  applies  only  to  notices  of  objection  to  the  party  objected  to.  The  clause  in 
question  in  tho  101  at  section  appears  to  be  divided  into  two  branches.  Hie 
first  relates  to  "  any  notice  to  be  given  or  sent  to  overseers"  (including  notices 
of  claim  and  objection),  and  it  is  enacted  that  "  it  shall  be  sufiicient  if  such 
notice"  be  given  in  one  of  four  ways ;  first,  by  delivering  it "  to  any  one  of  such 
overseers, "  by  which  personal  delivery  appears  to  be  meant ;  secondly,  by  leav- 
ing it  **  at  his  place  of  abode;"  or,  thirdly,  "  at  his  office  or  other  place  for  trans* 
acting  parochial  business;"  or,  fourthly,  by  sending  it  "by  the  post,  free  of 
postage,  addressed  to  the  overseers  of  the  particular  parish,  without  adding  any 
place  of  abode."  The  second  branch  relates  to  "  any  notice  required  to  be 
given  or  sent  to  any  person  or  persons  tohattoever,  or  public  officer,"  as  to  which 
it  is  enacted  that "  it  shall  be  sufficient  if  such  notice  be  sent  by  the  post  in  the 
manner  and  subject  to  the  regulations"  previously  provided  as  to  sending  notices 
of  objection  by  the  post  (that  is  by  section  100),  "  addressed  with  a  sufficient 
direction  to  the  person  or  persons  to  whom  the  same  ought  to  be  given  or  sent, 
(ft  his  or  their  usual  place  rf  abode"    It  would  rather  appear  that  this  second 
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We  therefore  think  that  the  decision  of  the  revising 
barrister  is  wrong,  and  that  the  same  must  be  reversed, 
and  the  names  of  the  twenty-five  claimants  be  retained  on 
tile  lists,  (a) 

Decision  reversed. 

branch  was  not  intended  to  apply  to  overaeera  (although  they  might  certainly  be 
included  in  the  words  "  any  penon  or  persons  whatsoever"),  inasmuch  as  the 
transmission  of  notices  by  post  to  overseers  has  been  provided  for  in  tbe  for- 
mer branch ;  and  the  method  of  addressing  notices  to  them  therein  pointed  out  is 
difierent  from  that  mentioned  in  the  second  branch.  If  this  construction  is 
correct,  it  would  follow  that  the  provisiont  as  to  posting  notices  contained  in  the 
lOOlh  section  do  not  apply  to  notices  to  overseers. 

(a)  By  this  judgment  the  names  of  twenty-five  claimants  were  placed  upon 
the  register  without  any  proof  of  their  qualification.  AH,  the  Court  d$eidsd, 
was,  that  these  parties  had  given  due  notices  of  claim  (reversing  the  decision  of 
tbe  revising  barrister,  who  held  they  had  not  done  so) ;  but  before  the  barrister 
claimants  are  required  to  prove  not  only  "  due  notice  of  claim/'  but  also  that 
they  were  "  entitled  to  be  inserted  in  the  list  of  voters."  Vid.  6  Vict.  c.  18, 
s.  73. 
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Batliy, 

Overseers  of 

Namtwich, 

Bap. 


CITY  OF  LONDON. 

(parish  of  ST.  GILES^  CRIPFLEGATE.) 

William  Cook Appellant. 

William  Endell  Luckett  ....  Respondent. 

CASE.  Thurtday, 

William  endell  luckett  duly  objected  to  Al'ZZuptr 

the  name  of  William  Cook  being  retained  on  the  list  of  <>' •*^?«»«»No. 

3,  Golden  Lane, 

persons  entitled  to  vote  in  the  election  of  members  for  the  was  rated  by 
city  of  London  in  respect  of  the  occupation  of  a  "  house,  JJ^  bv  agree-* 
No.  4,  Golden  lane,"  in  the  parish  of  St.  Giles  without,  J5®^\^*]J?f'' 

Cripplegate.  landlord,  the 

latter  was  to 
pay  all  lates  and  taxes  in  respect  of  such  house ;  the  landlord  had  paid  all  the  rates  dne  in  re- 
spect thereof,  and  the  tenant  had  paid  his  rent. 

S^mbU,  that  the  description  of  the  house  No.  3  as  No.  4  was  not  an  **  inaccurate  description*' 
thereof,  within  the  6  Vict.  c.  18,  s.  75 ;  but  that  the  party  was  properly  rated  within  the  2  Will. 
4,  c.  45,  s.  27 ;  but 

Held,  that  if  it  were  a  misdescription  within  the  6  Vict.  c.  18,  s.  75,  A.  had  been  "  honk  fide 
called  upon  to  pay  the  rate"  by  the  insertion  of  his  name  in  the  rate  book,  and  had  "  boni  fide 
paid"  the  same  by  the  hands  of  his  landlord. 

VOL.  I«— B.  A.  XX 
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1846.  The  said  William  Cook  also  duly  claimed  to  have  his 

Cook,        name  inserted  in  the  said  list  in  respect  of  the  occupation 

Lvcnrr       ^^  *  **  house,  No.  S,  Golden  Lane/'  in  the  same  parish. 

A^.  The  revising  barrister  expunged  the  name  of  the  said 

William  Cook  from  the  said  list^  and  disallowed  the  said 

claim,  subject  to  an  appeal  to  the  Court  of  Common  Pleas 

upon  the  following  case  : 

The  qualification  of  the  appellant  was  duly  proved  in 
respect  of  the  occupation  of  a  house  ^'No.  3,  Golden  Lane/' 
except  as  to  the  sufficiency  of  the  rating.  He  was  rated  to 
all  the  poor's  rates  as  the  occupier  of  "  No.  4,  Golden 
Lane/'  bui  he  did  not  occupy  No  4,  and  he  wa$  inserted  in 
the  rate-hook  for  No.  4  by  a  mistake  of  the  overseers,  (a) 
He  held  the  house  No.  S,  at  an  annual  rent  ofZlL^  and  had 
an  express  agreement  with  his  landlord  that  the  latter 
should  pay  all  rates  and  taxes  in  respect  of  the  premises. 
His  landlord  had  called  upon  him  to  pay,  and  he  had  paid 
all  the  rent  due  in  respect  of  the  house.  And  the  land- 
lord had  been  called  upon  to  pay  and  had  paid  all  poor's 
rates  due  in  respect  of  the  said  house. 

It  was  contended  on  behalf  of  the  said  appellant  that 
although  the  premises  so  occupied  by  him  were  inaccu- 
rately described  in  the  said  poor's  rate,  yet  that  he  was  the 
person  liable  to  be  rated  for  such  premises  and  had  been 
(by  his  landlord  specially  constituted  by  his  agreement  as 
his  agent  in  that  behalf)  bon&  fide  called  upon  to  pay, 
and  had  bon&  fide  paid  all  the  rates  due  in  respect  of  such 
premises  within  the  meaning  of  the  75th  section  of  the  6 
Vict.  c.  18,(6)  and,  therefore,  that  he  was  to  be  considered 
as  having  been  rated  and  having  paid  all  rates  in  respect  of 
the  said  premises,  notwithstanding  the  inaccurate  descrip- 
tion in  the  said  rate  of  the  said  premises  so  occupied  by 
him. 

(a)  The  passage  in  italies  were  added  by  the  revising  barrister  in  court  daring 
the  argument ;  the  case  being  handed  to  him  for  ihat  purpose. 

(b)  Ante,  f,  56, 
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The  revising  barrister  decided  that  ihU  wai  an  inaccu-       i846> 
rate  description  within  the  6  Vict.  c.  18|  s.  76,  but  that  the        q^q^^ 
facts  proved  did  not  show  that  the  appellant  had  been      l^^JStt, 
bonft  fide  called  upon  to  pay,  and  had  bon&  fide  paid  the        Amp* 
rates  due  in  respect  of  such  premises,  (a) 

If  the  Court  shall  be  of  opinion  that  the  said  decbion 
was  wrong,  the  name  of  the  said  appellant  is  to  be  inserted 
in  the  said  list  of  voters  as  follows : 


"  William  Cook. 


3,  Golden  Lane. 


House. 


3,  Golden  Lane." 


(Signed)  T.  J.  A.,  Revising  Barrister. 

Wehby  for  the  appellant. — Two  questions  were  raised 
by  this  case,  first,  whether  there  was  an  inaccurate  de- 
scription of  the  house  occupied  by  the  appellant,  so  as  to 
bring  the  case  within  the  operation  of  the  75th  section  of 
the  6th  Vict.  c.  18;  and,  secondly,  if  there  was,  whether  the 
appellant  had  not  been  bon&  fide  called  upon  to  pay  and 
had  not  bon&  fide  paid  the  rate.  Assuming  that  there  was 
an  inaccurate  description  of  the  premises,  still  the  appellant 
was  in  fact  rated  by  name ;  he  occupied  premises  sufficient 
to  confer  the  franchise,  and  he  was  liable  to  be  rated  for 
those  premises  ;  under  these  circumstances  the  payment 
of  the  rates  by  his  landlord,  under  the  express  agreement 
that  he  should  do  so,  was  sufficient.  In  Wright^  App., 
The  Town  Clerk  of  Stockport,  Resp.  (6)  and  Hughes, 
App.,  The  Overseers  of  the  Parish  of  Chatham,  Resps.  (c) 
it  was  decided  that  the  payment  of  rates  by  the  landlord 
enured  as  a  payment  by  the  tenant  within  the  meaning  of 
the  2  Will.  4,  c.  45,  s.  27.  (d)     In  the  latter  case,  Tindal, 

(a)  Vid,  supra,  p.  648,  n.  (a).  The  passage  originally  stood  thus,  "  the  re- 
vising barrister  decided  that  the  appellant  had  not  been  bona  fide  called  upon 
to  pay,  and  had  not  bon&  fide  paid,"  &c. 

(b)  Ante,  f.  39. 

(c)  Ante,  p.  61 . 

(d)  Ante,  p.  286. 
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1846.       C.  J.,  in  giving  the  judgment  of  the  Court,  said — *^  On  the 
Cook,        second  question  it  appears  that  the  claimant  was  rated  to 

LvaLVTT  *^®  P**^*^  '*^*®*  *"^  assessed  taxes,  and  that  they  were  paid 
^^-  for  him  in  part  remuneration  of  his  services.  Upon  this 
question  it  appears  to  us  that  the  payment,  being  one  to 
which  the  claimant  was  liable,  and  having  been  made  on 
his  account  by  those  whom  he  procured  to  make  it  by 
giving  value  for  it,  is  sufficient  within  the  @7th  section  of 
the  statute."  And  the  words  "  bonSt  fide,"  in  the  6  Vict, 
c.  18,  s.  75,  clearly  do  not  introduce  any  further  limitation. 
Nor  can  there  be  any  doubt  that  the  appellant  here  was 
bonft  fide  called  upon  to  pay  the  rate.  The  act  does  not 
say  by  whom  the  occupier  is  to  be  called  upon,  and  here 
he  has  been  called  upon  by  the  landlord.  ITindal,  C.  J., 
You  say  he  has  paid  the  rate  in  the  name  of  rent.]  If  it 
were  not  so,  in  all  cases  where  the  landlord  by  agreement 
pays  the  rate  the  tenant  would  be  disfranchised. 

Grove  for  the  respondent. — Under  the  27th  section  of 
the  Reform  Act  the  appellant  would  not  have  been  enti- 
tled to  the  franchise,  inasmuch  as  he  was  not  properly 
rated.  ICresswell,  J. — Does  it  not  appear  that  he  was 
rated  for  the  house  he  occupied  ?]  Where  the  landlord 
alone  was  rated,  the  occupier  would  lose  his  vote  but  for 
section  30  of  that  act,  (a)  which  enables  an  occupier  to  de- 
mand to  be  rated,  and  seems  to  require  a  personal  rating 
of  such  occupier ;  and  if  the  7Sth  section  of  the  6  Vict, 
c.  18,  is  to  be  construed  in  the  same  manner,  that  would 
also  show  that  a  personal  rating  of  the  tenant  is  requisite. 
[Tindal,  C.  J. — The  appellant.  Cook,  was  rated.  Cress^ 
well,  J. — And  it  is  not  found  that  the  landlord  was 
rated.]  The  object  of  the  difierent  enactments  was  that 
the  party  should  appear  to  be  rated  for  the  premises  in 
respect  of  which  he  claimed  the  franchise.    The  expres- 

(o)  Ante,  p.  403. 


HILARY  TERM,  IX  VICT. 


661 


Bion  "bon^  fide  called  upon  to  pay/'  in  the  76th  section,  31846. 

must  mean  that  the  party  must  be  personally  called  upon  q^^ 
to  pay.  In  Moss,  App.  and  the  Overseers  of  St.  Michael  j^^^^ 
Lichfield,  Resps.,(a)  where  A-  and  B.  jointly  occupied  Rup. 
premises,  and  A.  was  alone  rated  to  them,  it  was  held  that 
B.  could  not  be  considered  to  be  rated,  and  that  the  provi- 
sion of  the  75th  section  did  not  apply.  That  virtually 
decides  the  present  case.  The  overseers  here  apply  to 
the  landlord  and  not  to  the  tenant  for  the  payment  of  the 
rate;  they  obviously,  therefore,  consider  the  former  liable. 
[Mattle,  J. — Suppose  the  tenant  had  sent  the  amount  of 
the  rate  to  the  overseer  without  being  called  upon,  should 
you  say  that  would  not  have  been  sufficient?]  Probably 
that  would  have  been  sufficient.  [Maule,  J. — Is  not  the 
party  rated  called  upon  to  pay  by  the  publication  of  the 
rate  ?  (6)]  In  Ctdien  v.  Morris  (c)  it  was  held  that  a  per- 
sonal demand  of  the  rate  was  necessary.  [Maule,  J. — 
That  was  the  case  of  a  scot  and  lot  voter,  and  such  a  de- 
mand was  required  by  the  nature  of  the  right  of  voting, 
before  the  voter  could  be  said  to  be  in  default.]  The  ad- 
ditional words  in  the  75th  section,  as  to  a  party  being 
bon&  fide  called  upon  to  pay,  must  have  some  meaning. 
At  any  rate  the  question  of  bona  fides  was  for  the  revising 
barrister,  and  he  has  found  it  against  the  appellant. 

Welsby  in  reply. — The  expression  *^  bonft  fide  called 
upon  to  pay"  may  apply  to  a  case  where  a  party  is  mis- 
named in  the  rate,  but  is  still  the  party  really  liable  to  pay. 
He  was  then  stopped  by  the  Court. 

TiNDAL,  C.  J. — The  alteration  that  has  been  made  in 
the  statement  of  the  case  has  relieved  it  from  all  difficulty. 
It  appears  that  the  revising  barrister  thought  that  the 
mistake  of  the  overseers  in  placing  No.  3  upon  the  rate 

(a)  AnUt  p.  330. 

(6)  See  Power  on  the  Reform  Act,  p.  65,  n.  (y)  to  sect.  75. 

(c)  2  Stark.  677. 
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CcoE»  of  ^h®  registration  act^  as  being  one  of  inaccurate  descrip- 
.^^  tion,  and,  thereforOi  that  it  was  amendable.  And  the  only 
B«i»*  point  reserved  for  us  is,  whether  upon  the  facts  stated, 
the  appellant  had  been  bonJi  fide  called  upon  to  pay  the 
rate,  and  had  bonft  fide  paid  it,  in  respect  of  the  premises, 
which  premises  we  must  now  take  as  righdy  described*(a) 
The  facts  show  that  the  tenant's  name  was  upon  the  rate, 
but  that  it  was  agreed  between  him  and  his  landlord  that 
the  tenant  should  pay  a  larger  sum  by  way  of  rent,  in 
consideration  of  the  landlord's  paying  all  the  parish  rates ; 
that  he,  the  landlord,  had  been  called  upon  to  pay,  and 
had  paid,  all  the  rates  due  for  the  premises,  and  that  the 
tenant  had  paid  his  rent  to  the  landlord.  And  I  think 
that  under  these  circumstances  the  tenant  must  be  taken 
to  have  paid  the  rate.  I  cannot  understand  that  the 
words,  '^  bon&  fide  called  upon  to  pay,''  mean  a  personal 
call  or  a  personal  demand  of  the  rate.  The  tenant's 
name  being  upon  the  rate,  he  is  the  only  person  who  can 
in  law  be  called  upon  by  the  parish  officers  to  pay  it ;  he 
is  the  person  who  must  answer  it,  either  by  himself  or 

(a)  SuicUy  speaking,  theievisiog  barrister  has  no  power  toamsflct  any  mistake 
in  the  rate.  The  effect  or  the  75th  section  of  the  6  Vict.  c.  18,  is  that  a  parly 
rated  shall  not  under  the  circumstances  there  mentioned  be  prejudiced  by  a  mis- 
take in  the  nie,  such  as  the  inaeourate  description  of  the  premises  in  his  occu- 
pation \  or,  in  other  words,  that  the  rate  may  be  considered  as  accurate  and  re- 
gular, provided  he  is  the  party  liable  to  be  rated,  and  has  been  bon(k  fide  called 
upon  to  pay  the  rate,  and  has  bon&  fide  paid  it.  If  In  the  principal  case 
the  description  No.  4  was  an  accontt  description  of  No.  8«  of  which  oplnioa 
were  the  majority  of  the  learned  judges,  of  course  that  section  would  have  no 
aj^lication.  But  if,  as  the  revising  barrister  thought,  it  was  an  inaccurate  de- 
scription, then  the  question  was  whether  the  peculiar  terms  of  that  section  did  not 
require  something  more  to  satisfy  them  than  those  of  the  27th  section  of  the  2 
Will  4,  c  27,  which  merely  require  that  a  party  shall  be  rated  and  shall  pay 
the  rates.  The  case  decides  that  there  is  no  such  requirement,  and  the  result  of 
it  appears  tobe,  that  where  there  is  a  misnomer  of  a  parfy,  or  an  inaccurate  de- 
scription of  premises  in  the  rate-book,  the  rate  is  to  be  considered  as  though  it 
were  in  all  resptcts  corract,  the  obligatioDS  of  the  party  rated  remaining  the 
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some  other  person.    He  is  liable  to  a  distress  if  it  is  not       1846. 
paid.    It  seems  to  me,  thereforei  he  is  called  upon  in  law        cook, 
to  pay  the  rate ;  and  there  would  be  no  greater  notoriety      i^^^^j^, 
in  actually  calling  at  his  door  and  asking  him  to  pay  it.         R^p* 
He  is  called  upon  to  pay  either  in  person^  or  in  crumen'2l ; 
but  not  necessarily  by  his  own  hand.    I  thuik,  therefore, 
the  decision  of  the  revising  barrister  is  wrong  and  must 
be  reversed. 

Maulb,  J. — I  also  think  that  the  appellant  was  bona 
fide  caUed  upon  to  pay  the  rate,  and  did  bon&  fide  pay  it 
within  the  meaning  of  the  75th  section  of  the  Registra- 
tion Act.  Indeed  it  is  by  no  means  clear  to  me  that  it  is 
necessary  to  have  recourse  to  that  section,  because  I  am 
inclined  to  think  that  without  its  assistance  the  appellant 
would  have  been  entitled  to  vote.  The  27 tb  section  of 
the  Reform  Act  confers  a  vote  upon  the  occupiers  of  cer- 
tain premises ;  but  it  requires  them  also  to  be  rated  to 
the  poor's  rates,  and  to  pay  such  rates ;  in  order  to  obtain 
the  franchise  in  respect  of  the  prembes  in  their  occupa- 
tion, they  must  also  bear  the  burdens  and  submit  to  the 
liabilities  incident  to  such  occupation.  One  object  of  this 
may  have  been  that  the  voter  shall  be  the  person  looked 
to  by  the  parish  authorities  as  occupying  property  of  the 
requisite  amount,  in  order  to  prevent  the  names  of  ficti- 
tious occupiers,  or  of  parties  occupying  premises  below 
the  required  value,  getting  upon  the  list.  The  section, 
therefore,  says  that  the  voter  must  be  rated  and  must  pay 
the  rates.  We  have  had  several  questions  before  us  as  to 
what  would  constitute  a  sufficient  payment  under  that 
section.  It  has  been  said  that  the  payment  must  be  made 
by  the  party's  own  hand.  Now  the  payment  of  money  is 
a  thing  which,  of  all  others,  is  the  least  necessary  to  be 
done  by  a  party's  own  hand.  If  the  money  finds  its  way 
out  of  his  pocket  into  the  pocket  of  another  it  cannot  sig- 
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1846        nify  by  whose  hand  the  transit  is  effected.    If  money  is 
Coow,        paid  on  account  of  the  poor's  rate  for  one  person  by  ano- 
LvouTT       ^^^^'  ^^^  ^^  allowed  him  in  account,  it  is  a  payment  of  the 
^^P'        rate  by  the  former  within  the  statute.     By  a  bon&  fide 
payment  it  was  probably  meant  to  exclude  any  gratuitous 
payment,  such  as  a  payment  by  a  candidate  or  some  other 
party  in  violation  of  the  law  of  parUament.  I  have  no  doubt 
that  a  payment  made  on  behalf  of  a  party,  and  procured 
either  by  his  money  or  his  services,  is  a  bon&fide  payment 
by  him.     I  think  in  this  case  the  payment  was  suiBcient 
under  the  S7th  section  of  the  Reform  Act.     But  the 
main  question  appears  to  be,  whether  the  appellant  can  be 
said  to  have  been  bonft  fide  called  upon  to  pay  this  rate 
within  the  75th  section  of  the  Registration  Act.    That 
section  is  not  of  necessity  introductory  of  any  new  law.  (a) 
It  may  cure  some  cases  to  which  the  S7th  section  of  the 
Reform  Act  would  not  apply*    It  was  enacted  for  the  pur- 
pose of  removing  doubts  which  had  arisen  under  the  27th 
section  of  the  Reform  Act.     Where  such  doubts  exist, 
the  decision  should  be  in  favour  of  the  franchise.     The 
object  of  the  75th  section  of  the  Registration  Act  was, 
therefore,  to  enable  the  revising  barrister  to  come  easily 
to  the  conclusion  at  which  he  ought  to  have  arrived, 
though  with  more  difficulty,  under  the  27th  section  of  the 
Reform  Act.     The  latter  section,  having  been  passed  to 
remove  doubts  that  existed  as  to  the  construction  of  the 
former,  ought  to  be  construed  much  in  the  same  manner 
as  the  former.     In  this  case  the  appellant  was  rated  for 
the  house  in  his  occupation,  No.  3,  but  it  was  called  No. 
4  by  mistake  in  the  rate-book.    It  is  much  the  same  as  if 
the  house  had  been  called  the  "  Black  Lion"  instead  of 
the  ''  Red  Lion,*'  in  which  case  I  think  the  party  would 
have  been  rated  within  the  27th  section  of  the  Reform 
Act.    The  words  ^'bon&  fide"  are  not  in  that  section. 

(a)  It  is  expressly  a  declaratory  sectloD. 
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The  introduction  of  them  in  the  latter  act  throws  great  1846. 
light  on  what  is  meant  by  the  payment  required  by  the  q^^^ 
former  act.  These  words  import  that  there  must  be  an  j^f^^^ 
absence  of  mala  fides ;  that  there  must  be  a  substantial  Retp. 
compliance  with  the  act.  Now  what  is  the  effect  of  a 
regular  rating  ?  It  is  to  notify  to  the  party  rated  that  he 
is  called  upon  to  pay  a  certain  sum  to  certain  persons,  to 
wit,  the  overseers.  The  75th  section  of  the  Registration 
Act  means  that  if  there  is  any  inaccuracy  in  the  rating  it 
is  to  be  considered  as  removed  where  the  substance  of  the 
former  act  has  been  complied  with.  There  may  be  cer- 
tain cases  where  it  would  not  appear  that  the  party  in- 
tended to  be  rated  was  called  upon  to  pay  by  the  rating, 
in  which  cases  the  defect  might  be  supplied  by  other  evi- 
dence. But  where  the  only  mistake  is  the  putting  down 
a  wrong  number  of  a  house,  and  the  party  is  otherwise 
correctly  rated,  it  is  notified  that  he  is  to  pay  a  certain 
sum  by  way  of  rate,  and  that  the  payment  will  be  en- 
forced by  distress :  if  that  is  not  calling  upon  him  to  pay, 
it  is  difficult  to  say  what  is.  The  revising  barrister  seems 
to  have  thought  that  a  visit  by  the  overseers  upon  the  ap- 
pellant was  requisite,  but  I  think  that  both  the  calling 
upon  him  to  pay  and  the  payment  were  as  regular  and 
bon&  fide  as  could  be. 

Cresswell,  J. — I  also  think  the  name  of  William  Cook 
should  be  inserted  in  the  list  of  voters.  I  doubt  whether 
the  assistance  of  the  75th  section  of  the  6  Vict.  c.  18,  is 
necessary  in  this  case.  In  point  of  fact  the  appellant  is 
rated  for  the  house.  No.  3,  but  by  mistake  it  is  called  No. 
4  in  the  rate  book.  I  am  inclined  to  think  he  was  suffi- 
ciently rated  under  the  27th  section  of  the  Reform  Act ; 
and  if  so,  the  payment  of  the  rate  by  the  landlord,  under 
an  agreement  with  the  appellant,  would  be  a  sufficient  pay- 
ment by  the  latter  according  to  the  previous  decisions  of 
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1846.  this  Court.  But  supposing  this  was  not  a  sufficient  mting 
Q^^^  under  section  27  of  the  Reform  Act,  I  think  the  mistake 
^PP'  would  be  remedied  by  the  76th  section  of  the  6  Vict.  c. 
Re^.  18.  Perhaps  that  enactment  was  unnecessary ;  for  if  a 
party  is  rated,  he  is  thereby  called  upon  to  pay  the  rate, 
and  if  he  does  pay  it,  the  27  th  section  of  the  former  act 
would  be  satisfied.  The  75th  section  of  the  6  Vict.  c.  18, 
does  not  introduce  any  new  law ;  it  is  merely  to  remove 
doubts  as  to  the  effect  of  the  former  enactment.  Here 
the  party  occupied  the  premises,  and  was  bonft  fide  called 
upon  to  pay  the  rate,  notwithstanding  the  mistake  in  the 
description  of  the  premises.  Take  the  case  of  a  mis- 
nomer of  a  party.  Suppose  the  name  of  John  Thomas 
was  inserted  in  the  rate  book  instead  of  William  Smith ; 
and  the  overseers  satisfy  him  that  he  was  rated  by  that 
name,  and  he  submits  and  pays  the  rate  accordingly,  they 
cannot  afterwards  say  that  he  was  not  rated. 

Erle,  J. — lam  also  of  opinion  that  the  name  of  the  ap- 
pellant must  be  inserted  in  the  register.  I  will  assume 
the  question  to  be  whether  he  was  bon&  fide  called  upon 
to  pay  the  rate,  and  had  bona  fide  paid  it,  within  the 
meaning  of  the  76th  section  of  6  Vict,  c  18,  and  I  think 
that  where  a  name  is  put  upon  the  rate  with  the  intention  of 
rating  a  particular  party,  he  is  thereby  bon&  fide  called 
upon  to  pay  the  rate ;  and  if  it  is  paid  with  his  money  it 
is  honk  fide  paid  by  him.  It  has  been  said  that  the  revis- 
ing barrister  has  found  against  the  bona  fides  of  the  trans- 
action in  this  case,  but  I  think  the  contrary  appears ;  he 
has  merely  found  the  facts  of  the  case ;  and  I  am  of  opi« 
nion  that  upon  them  he  came  to  a  wrong  decision  in  law. 

Decision  reversed. 
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WEST  RIDING  OF  YORKSHIRE. 
(Township  of  Lockwood.) 

Edward  Nelson  Alexander    .    Appellant 

Edward  Newman Respondent. 

^  1846. 

p  A  QT?  Thnrtduy, 

V/AOlli.  January  29. 


At  a  Court  held,  &c.  for  the  revision  of  the  lists  of  voters  A  conveyance 
of  the  township  of  Lockwood  in  the  polling  district  of  rai  parties  u 
Huddersfield  in  the  said  riding,  Joseph  Bottomley  and  J^o^^JSg'SSth 
thirty-four  other  persons  claimed  to  have  their  names  in-  on  the  part  of 
«  .      1  .  /.  n        1  .1  t  .        #»  ^^6  vendor  and 

serted  in  the  register  of  voters  tor  the  said  township  of  vendees  for  the 

Lockwood  as  the  several  owners  each  respectively  of  one  oWect  of  multi? 
undivided  thirty-fifth  part  of  freehold  land  and  buildings  gying  voices  in 
there  situated.  members  of  par- 

The  facts  of  the  case  are  as  follows,  and  will  for  conve-  the°Mme  thne* 
nience  be  stated  as  if  applying  to  one  only,  though  equally  gj^f^,*^"^ 
applicable  to  each  of  the  thirty-five  claimants.  upon  a  contract 

Joseph  Bottomley  being  desirous  of  obtaining  a  qualifi-  the  purchase 
cation  to  vote  in  the  election  of  members  to  serve  in  Par-  realiypaid,  and 
liament  for  the  said  riding,  sometime  in  the  month  of  p<»8««>jnof^o 

.  .         land  really  taken 

January,  1845,  called  on  T.  R.,  the  agent  of  a  political  and  kept  under 
association  in  the  town  of  Huddersfield,  and  requested  the  ance,^and  where 

said  T.  R.  to  obtain  a  vote  for  him  the  said  Joseph  Bot-  ^«^ »  °<*. 

^  ^  secret  trust  or 

tomley.  Bottomley  wished  to  obtain  the  qualification  as  reservation  in 
cheaply  as  he  could,  but  did  not  care  about  the  nature  or  vendor,  nor  any 
situation  of  the  property,  provided  it  would  confer  the  right  thlm^eb**  ^ 
of  voting  and  did  not  involve  an  outlay  of  money  beyond  'f **>«*>  theelec- 
what  would  give  the  qualification,  and  at  the  same  time  should  be  exer- 
secure  the  ordinary  rate  of  interest.     Bottomley's  motive  Joja  io"  veyance 

within  the  oper- 
ation of  the  Splitting  Act  (7  &  8  WilL  3,  c  25,  s.  7)  ^  and  the  teodew  ai«  therefore  entitled  to 
vote  if  the  property  is  of  sufficient  value. 
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1846.       in  applying  to  T.  R.  was  not,  however,  the  investment  of 
Aua^MDEiT  ™ODcy  i^^  land  or  buildingSi  but  only  to  acquire  the  right 
-4pp.         of  voting. 

nnp.  '  Sometime  in  the  same  month  of  January,  Messrs.  C, 
being  wealthy  manufacturers  in  the  neighbourhood  of 
Huddersfield,  authorized  T.  R.  to  sell  for  them  cer- 
tain lands  and  cottagesi  their  property,  for  the  sum  of 
1400/.  The  only  object  of  Messrs.  C,  in  so  authorizing 
T.  R.  to  act  for  them,  was  to  increase  the  number  of 
votes  for  members  to  serve  in  Parliament  for  the  said 
riding.  They  were  not  in  want  of  money,  and  would  not 
sell  any  portion  of  their  real  estate  below  its  fair  and  rea- 
sonable value.  T.  R.  was  not  the  attorney  generally  em- 
ployed either  by  Messrs.  C.  or  Bottomley,  but  as  agent  to 
the  before  mentioned  association  he  had  previously  caused 
advertisements  to  be  inserted  in  the  public  papers  inviting 
parties  either  to  sell  or  to  purchase  small  freeholds  for  the 
purpose  of  qualifying  voters  for  the  said  riding,  and  refer- 
ring to  himself  as  such  agent. 

In  consequence  of  such  authority  from  Messrs.  C,  and 
of  such  instructions  from  Bottomley  and  many  others  simi- 
larly disposed,  T.  R.  arranged  the  purchase  and  sale  of 
the  said  lands  and  cottages  by  Messrs.  C.  to  Bottomley 
and  thirty-four  other  persons,  as  tenants  in  common,  for 
the  sum  of  1400/.  A  deed  conveying  the  said  lands  and 
cottages  was  accordingly  prepared  by  T.  R.,  and  was  duly 
executed  by  Bottomley  on  the  S2d  day  of  January  last, 
on  which  occasion  Bottomley  paid  his  portion  of  the  pur« 
chase  money,  viz.  40/.,  to  T.  R.  for  and  on  behalf  of 
Messrs.  C,  together  with  1/.  towards  T.  R.'s  bill  of  costs. 
On  the  same  SM  day  of  January  a  lease  of  the  land  and 
cottages  in  question  was  executed  by  Bottomley  and  the 
thirty-four  other  tenants  in  common  to  the  said  vendors, 
Messrs.  C,  for  the  period  of  fifteen  years,  at  the  annual 
rent  of  70/.,  which  rent  has  since  been  duly  paid.    The 
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land  and  cottages  are  within  a  very  short  distance  of       1846. 
Messrs.  C.'s  mill,  and  were  before  and  at  the  time  of  the    alkand*b, 
purchase,  and  still  are,  in  the  occupation  of  persons  em-     j^^^ 
ployed  by  Messrs.  C.  in  their  said  mill.  ^^p. 

Bottomley  has  never  seen  the  property  in  question,  and 
stipulated  when  he  applied  to  T.  R.  on  the  subject  that 
be  (Bottomley)  was  to  have  no  trouble  in  the  matter,  but 
should  receive  408.  per  annum  for  his  40/.,  and  secure  the 
right  of  voting. 

The  conveyance  was  completed  and  bon&  fide,  and  the 
purchase  money  really  paid  by  Bottomley  and  the  seve« 
ral  other  purchasers,  and  there  was  no  secret  trust  nor 
reservation  in  favour  of  the  sellers,  nor  any  stipulation  as 
to  the  mode  in  which  the  elective  franchise  should  be  exer- 
cised by  the  said  thirty-five  purchasers  nor  any  of  them, 
nor  had  any  of  them  any  communication  with  Messrs.  C. 
(save  through  their  common  solicitor,  T.  R.).  The  said 
Messrs.  C.  and  the  said  thirty-five  purchasers  entertain 
the  same  political  opinions,  and  though  there  was  no  im- 
mediate concert  between  them,  the  avowed  and  only  ob- 
ject of  the  transaction  on  both  sides  was  to  multiply  voices 
in  the  election  of  members  of  Parliament  for  the  said 
riding. 

Upon  these  facts  the  claim  of  the  said  Joseph  Bottomley 
to  have  his  name  inserted  in  the  said  list  of  voters  was  op- 
posed on  the  ground  that  the  case  came  within  the  statute 
7  &  8  Will.  3,  c.  25,{a)  commonly  called  the  Splitting  Act, 
as  being  a  conveyance  made  **  in  order  to  multiply  voices 
or  to  split  and  divide  the  interest  in  houses  or  land  among 
several  persons  to  enable  them  to  vote  at  elections  of  mem- 
bers to  serve  in  Parliament,"  and  therefore  void  and  of 
none  effect. 

I  decided  that  the  statute  did  not  apply  to  conveyances 

(a)  Ante,  1^.  447 ,11, 
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1846.  made  under  the  circumstances  disclosed  in  the  foregoing 
statement  of  facts ;  that  no  conveyance  of  an  estate  for  an 
App.  '  adequate  consideration  made  bonft  fide  without  reservation, 
*E^!**  ratified  according  to  law,  and  accompanied  by  payment  of 
the  purchase  money  on  the  one  hand,  and  possession  of 
the  property  or  receipt  of  the  rents,  as  in  this  case,  on  the 
other,  can  afterwards  be  nullified  by  an  inquiry  into  the 
motives  which  may  have  actuated  the  contracting  parties 
before  or  at  the  time  of  the  transaction,  and  that  the  said 
Joseph  Bottomley  and  the  said  thirty-four  other  olaimants 
were  entitled  to  have  their  names  retained  in  the  list  of 
voters  for  the  said  west  riding  in  respect  of  their  several 
and  respective  shares  in  the  said  freehold  land  and 
buildings. 

[The  claims  of  sixteen  other  parties  were  also  consoli- 
dated with  the  above.] 

(Signed)  J.  W.  H.|  Revising  Barrister. 

This  case  was  argued  in  last  Michaelmas  term,  (a) 

Kinglaie,  Serjt.,  for  the  appellant. 

Martin,  Q.  C,  for  the  respondent,  (b) 

Argument  for  the  appellant. — It  is  not  sufficient  to  show 
a  bon&  fide  conveyance  upon  a  good  consideration ;  if  the 
object  of  the  parties  was  to  multiply  voices,  the  case  comes 
expressly  within  the  scope  of  the  7  &  8  Will.  S,  c.  26,  s.  7. 
There  is  nothing  in  the  act  to  confine  its  operation,  as 
will  be  contended  on  the  other  side,  to  fraudulent  convey- 
ances, or  to  cases  where  there  is  a  secret  understanding 
between  the  parties  as  to  the  manner  in  which  the  grantees 


(a)  Tharsday,  November  13.  Before  Tindal,  C.  J.,  Coltman^  Maule  and 
Erie,  JJ. 

(b)  In  order  to  avoid  repetition,  the  reporters  have  taken  the  liberty  to  pre- 
sent the  arguments  in  the  principal  case  and  others  that  turned  upon  the  same 
pointy  in  a  connected  form. 
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are  to  vote.  It  is  important  to  consider  the  state  of  the  1846. 
law  before  that  statute  passed.  The  remarks  of  Lord  alszandbb, 
Thurlow  in  Elphinstone^s  ca8e(o)  may  be  referred  to,  nbwmIk 
That  was  a  Scotch  case  occurring  in  1687,  before  the  R«^- 
12  Anne,  c.  6;  but  the  law  of  Scotland  was  at  that  time  the 
same  as  the  law  of  England  before  the  7  &  8  Will.  3,  c.  25. 
The  observations  of  Lord  Somers  (by  whom  that  statute 
is  said  to  have  been  framed),  subjoined  to  his  report  of 
Onslow  V.  Rapley,  are  also  worthy  of  consideration.  That 
case,  which  arose  out  of  the  Haslemere  election  in  1680,  (&) 
was  an  action  against  the  bailiff  of  Haslemere  for  a  false 
return,  and  was  tried  in  1681,  fifteen  years  before  the  sta- 
tute passed,  (c)  The  main  question  in  the  case  was  as  to 
the  right  of  voting  of  certain  parties,  to  whom  estates  had 
been  fraudulently  conveyed  for  the  purpose  of  giving  them 
the  franchise ;  and  Sir  Francis  Pemberton,  before  whom 
the  cause  was  tried,  said  that  **  the  making  of  votes  by 
such  means  was  a  very  evil  and  unlawful  thing,  and  tended 
to  the  destruction  of  the  government  and  debauching 
of  Parliament  ;*'(^  and  Lord  Somers,  in  his  observa- 
tions upon  that  case,  says  ''  all  such  conveyances  as  are 
not  real,  and  made  bonft  fide  upon  good  consideration, 
being  in  this  case  held  to  be  void  by  the  common  law.'*  (e) 
Out  of  the  same  case  also  arose  an  information  against 
one  BilUngfiursif  who  had  been  concerned  in  the  transac- 
tion. (/)  The  prosecution  indeed  was  afterwards  aban- 
doned, and  the  defendant  acquitted  for  want  of  prosecu- 
tion ;  but  Serjeant  Hey  wood  observes  upon  the  importance 
of  the  information,  "  inasmuch  as  it  shows  that  the  fraudu- 
lent splitting  of  tenements  to  make  votes  at  elections  was 
an  offence  punishable  at  the  common  law,  and  the  statute 
of  7  &  8  Will.  3  was  made  only  in  affirmance  of  it*'(g) 

(a)  3  Lud.  370.  (e)  Som.  Tracts,  vol  i.  379;  cit. 

(ft)  Vid.  Heyw.  Bo.  El.  337.  1  Peckw.  350,  n. 

(c)  Heyw.  Bo.  El.  339.  (/)  Vid.  Heyw.  Bo.  El.  Add.  416. 

(d)  Heyw.  Bo.  £1. 343.  (g)  Heyw.  Bo.  £1. 421. 


662  CASKS  ON  APPEAL,  COMMON  PLBA8. 

1846.  Such  being  the  state  of  the  law  before  the  statute  passed^ 

^AiMx^AvuMM,  ^^  ^  ^^  ^  considered  what  was  enacted  thereby.  In  terms 
-^PP'  it  is  not  confined  to  fraudulent  conveyances,  nor  was  there 
Rnp.  any  reason  that  it  should  be,  for,  as  has  been  already 
shown,  they  were  void  at  common  law.  The  language  is 
as  general  as  possible — *'  that  a2/ conveyances  of  any  mes- 
suages, &c.  in  order  to  multiply  voices  or  to  split  and 
divide  the  interest  in  any  houses  or  lands  among  several 
persons  to  enable  them  to  vote  at  elections,  are  hereby 
declared  to  be  void  and  of  none  effect."  The  obvious 
meaning  being  that  all  conveyances  made  with  that  object 
are  to  be  considered  in  the  same  light  as  though  they  were 
fraudulent.  If  the  legislature  had  intended  to  limit  the 
enactment  to  fraudulent  conveyances,  they  would  have 
used  the  word  *'  fraudulent,"  as  they  have  done  in  the 
10  Anne,  c.  23,  s.  1  ;(a)  the  18  Geo.  2,  c.  18,  s.  1  (in  the 
oath  prescribed  to  be  taken  by  electors) ;  (b)  the  19  Geo.  2, 
c.  28,  8.  4;  and  the  3  Geo.  S,  c.  24.  (c) 

It  will  be  said  on  the  other  side  that  the  7  &  8  Will.  3, 
c.  25,  s.  7,  is  declaratory  only  of  the  common  law,  by 
reason  of  the  words  '^  hereby  declared  to  be  void  ;^  but 
that  is  not  the  usual  form  of  a  declaratory  enactment. 
There  is  no  recital  of  any  doubts  as  to  the  existing  state 
of  the  law,  which  is  usual  in  such  cases;  and  it  is  not  said, 
"  be  it  declared  and  enacted."  The  whole  section  must 
be  taken  together ;  it  commences  in  the  ordinary  enacting 
form — ''  Be  it  enacted ;"  then  follows  an  enactment  that 
trustees  and  mortgagees  are  not  to  vote,  (d)  and  the  section 
continues,  '^  and  that  all  conveyances,  &c.  in  order  to  mul- 
tiply voices,  &c.  are  hereby  declared  to  be  void."  The 
section  is  somewhat  unusual  in  its  structure,  but  its  effect 
is  the  same  as  if  it  had  said,  ''  Be  it  enacted  that  all  con- 

(a)  Antt,  p.  449,  n.  (6). 

\h)  Now  repealed  in  efiect  by  the  2  Will.  4,  c.  45. 
(e)  Now  repealed  by  the  6  Vict.  c.  18,  i.  72. 
(d)  Re-enacted  by  the  2  Will.  4,  c.45,  s.  23. 
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veyances  in  order  to  multiply  voices  are  void."     If  it  had        1846. 
been  intended  merely  to  declare  the  common  law,  it  is  pro-    Ai.bx4iideii, 
bable  that  Lord  Somers,  the  framer  of  the  act,  would  have      ^^  ^pP' 

Newmin, 

adopted  the  language  already  referred  to,  in  which  he  Rnp. 
stated  what  the  common  law  upon  the  subject  was.  And 
the  10  Anne,  c.  2S,  s.  l,(a)  and  the  53  Geo.  3,  c.  49,  s.  1,(6) 
which  recite  the  7  &  8  Will.  3,  c.  26,  s.  7,  say  that  it  is 
thereby  *'  enacted  that  all  conveyances,  &c.  to  multiply 
voices,  &c.  shall  be  void  and  of  none  effect."  This,  then, 
is  an  express  legislative  recognition  that  the  7  &  8  Will.  3 
is  an  enacting,  and  not  merely  a  declaratory  statute. 

It  will  be  contended  that  the  10  Anne,  c.  23,  s.  1,  is  to 
be  read  in  connection  with,  and  as  a  legislative  exposition 
of,  the  7  &  8  Will.  3;  but  the  object  of  the  two  acU  is 
essentially  different.  The  object  of  the  former  act  is  that 
voices  should  not  be  multiplied;  that  of  the  latter,  to 
prevent  fraudulent  conveyances,  and  it  applies  to  all  con-* 
veyances  whether  for  the  purpose  of  multiplying  voices  or 
not.  The  latter  is  limited  to  counties  only ;  the  former 
extends  to  ^*  any  county,  city,  borough,  town  corporate, 
port  or  place."  It  is  true  the  latter  act  recites  the  former, 
but  it  also  recites  that  notwithstanding  its  provisions  "  many 
fraudulent  and  scandalous  practices  have  been  used  of  late 

(a)  Ant9,  p.  449,  n.  (6). 

The  title  and  recital  of  the  act  are  as  follows :  -^ 

**  An  act  for  the  more  eflectual  preventing  fraudulent  conveyances,  in  order 
to  multiply  votes  for  electing  knights  of  shires  to  serve  in  Parliameot. 

**  Whereas  by  an  act  of  Parliament  made  in  the  seventh  year  of  the  reign  of 
his  late  Majesty  King  William  the  third,  intituled, '  An  act  for  further  regulat" 
ing  eUctUmt  of  membert  to  ierve  in  Parliamtnt,  and  for  the  preventing  irregular 
proceedingt  of  aheriffs  and  other  officers  in  the  electing  and  returning  inch  umir- 
berM,*  it  is,  amongst  other  things,  enacted,  that  all  conveyances  of  any  messuages. 
&c.  &c. :  And  whereas  (notwithstanding  this  provision  to  the  contrary)  many 
fraudulent  and  scandalous  practices  have  been  used  of  late  to  create  and  multiply 
votes  at  the  election  of  knights  of  the  shire  to  serve  in  parliament,  to  the  great 
abuse  of  the  ancient  law  and  custom  of  that  part  of  Great  Britain  called  Eng- 
land, to  the  great  injury  of  those  persons  who  have  just  right  to  elect,  and  in 
prejudice  of  the  freedom  of  such  elections.'* 

(b)  Kid.  in/ra,  p.  665,  n. 
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1846.  to  create  and  multiply  voices  at  the  election  of  knights  of 
ALBZANDtft""  ^^^  •'^*'* »"  *"^  ^'*^*  would  rather  show  that  the  following 
ii^.  enactment  was  intended  to  meet  such  fraudulent  and 
lUip.  '  scandalous  practices  which  had  been  lately  used,  it 
being  found  that  the  first  act  did  not  meet  the  whole 
grievance.  The  statute  of  Anne  goes  further  than  the 
common  law;  by  that  all  fraudulent  conveyances  were 
void  simpliciter;  but  the  statute,  in  order  to  punish  the 
grantor,  makes  them  valid  so  iar  as  to  pass  the  estate  to 
the  grantee,  though  it  imposes  a  penalty  upon  him  if  he 
votes  in  respect  of  such  estate.  This  act,  therefore,  doea 
not  substitute  one  class  of  grievances  for  another ;  it  points 
to  a  totally  different  evil,  and  provides  a  distinct  remedy 
for  it  The  form  of  oath  that  was  given  by  the  10  Anne, 
c.  23,  s.  4,  will  perhaps  also  be  relied  upon ;  it  is  in  these 
words :  ^*  You  shall  swear  that  you  are  a  freeholder  in  the 

county  of ,  and  have  freehold  lands  or  hereditaments 

lying  or  being  at ,  in  the  county  of ,  of  the  yearly 

value  of  40«.  above  all  charges  payable  out  of  the  same ; 
and  that  such  freehold  estate  hath  not  been  made  or 
granted  to  you  fraudulently,  on  purpose  to  qualify  you  to 
give  your  vote,^'  &c. ;  and  it  will  be  said  that  this  is  di- 
rected only  io  fraudulent  conveyances ;  but  that  is  a  fallacy; 
it  is  applicable  to  both  classes  of  cases,  for  a  party  who 
had  taken  a  conveyance  in  order  to  multiply  voices 
could  not  swear,  in  the  terms  of  the  former  part  of  the 
oath,  that  he  had  freehold  lands  in  the  county,  inasmuch 
as  the  7  &  8  Will.  3,  c.  25,  had  declared  such  a  convey- 
ance to  be  void.(a)  A  new  form  of  oath  was  substituted 
by  the  18  Geo.  2,  c.  18,  s.  1,  but  it  is  to  the  same  effect, 
and  the  same  observations  are  applicable  to  it. 

(a)  By  the  7  &  8  Will.  3,  c.  25,  8.  3,  a  form  of  oath  was  prescribed  to  be 
taken  by  county  voters  in  nearly  the  same  terms  as  that  given  by  the  10  Anne, 
c.  23,  s.  A,  omitting  the  allegation  as  to  the  estate  not  having  been  granted 
fraudulently. 
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That  the  7  &  8  Will.  3,  c.  25,  s.  7,  was  considered  to 
be  in  full  operation  independent  of  the  10  Anne,  c.  iS,  is 
shown  by  the  63  Geo.  3,  c.  49,  s.  l,{a)  which  recites  the 

(a)  The  53  Geo.  3,  c.  49,  is  intituled  **  An  act  to  explain  and  amend  an  act 
passed  in  the  8e?enth  and  eighth  years  of  the  reign  of  the  late  King  Willittm,  as 
far  as  relates  to  the  splitting  and  dividing  the  interest  in  bouses  and  lands  among 
several  persons  to  enable  them  to  vote  at  elections  of  members  to  serve  in  Par- 
liament." 

Section  1,  after  reciting  the  7  &  8  Will.  3,  c.  25,  s.  1,  in  the  same  terms  as 
in  the  10  Anne,c.  23  (tupra,  p.  663,  n.  (a)),  "and  whereas  doubts  have  been 
entertained  whether  devises  by  will  made  in  such  cases,  and  for  such  purposes, 
are  within  the  true  inteut  and  meaning  of  the  said  act/'  enacts  and  declares, 
"  that  all  devises  by  will  made  in  such  cases  and  for  such  purposes  as  by  the 
said  act  are  hereinbefore  described,  are  and  shall  be  taken  to  be  conveyances 
within  the  true  intent  and  meaning  of  the  said  act,  as  if  the  same  had  been 
therein  specially  mentioned :  Provided  always,  that  this  act  shall  not  revoke  or 
defeat,  or  be  construed  to  revoke  or  defeat,  any  part  of  any  will  in  which  is 
comprised  any  devise  or  devises  which  is  or  are  hereby  declared  void,  other 
than  or  beyond  the  devise  or  devises  made  void  by  this  act." 

The  Parliamentary  History  throws  no  light  upon  the  circumstancet  under 
which  either  the  7  &  8  Will.  3,  c.  26,  or  the  10  Anne,  c.  23,  were  passed.  But 
in  vol.  24  of  the  Parliamentary  Debates  there  is  a  report  of  some  matters  con- 
nected with  an  election  petition  relating  to  the  borough  of  Weymouth  and  Mel- 
oombe  Regis,  which  appear  to  have  originated  the  53  Geo.  3,  c.  49. 

Before  adverting,  however,  to  this  petition,  it  may  be  expedient  briefly  to  refer 
to  some  former  controversies  with  regard  to  the  right  ofvoting  in  that  borough. 
That  right  appears  to  have  been  vested  in  the  inhabitant  members  of  the  cor- 
poration and  in  the  freeholders.  The  splitting  of  votes  among  the  latter,  by  the 
division  of  freeholds,  had  begun  to  be  notorious  in  1710,  and  was  carried  to  an 
extravagant  length  the  following  year  (2  Peckw.  198).  In  1714  there  was  a 
petition,  when  the  committee  resolved  "  that  no  freeholders  of  the  borough  of 
Weymouth,  &c.  made  since  the  election  for  the  said  borough  in  April,  1711, 
unless  claiming  by  detin  or  descent,  had  any  right  of  voting  iiy  the  last  elec- 
tion." And  they  further  resolved  "  that  all  conveyances  to  split  and  divide 
the  interest  in  any  houses  or  lands  in  the  borough  of  Weymouth,  &c.  among 
several  persons,  in  order  to  multiply  voices  at  the  election  of  members  to  serve 
in  Parliament  for  the  said  borough,  are  illegal  and  void."  But  it  does  not  ap- 
pear that  the  house  confirmed  either  of  these  resolutions  (Ibid,  201). 

In  1730  it  was  agreed  before  the  committee  of  elections  that  the  right  of 
election  in  this  borough  was  '*  in  the  mayor,  aldermen,  bailiffs,  and  capital 
burgesses  inhabiting  in  the  borough,  and  in  persons  seized  of  freeholds  within 
the  borough,  and  not  receiving  alms,"  without  any  further  limitation  (16.  196). 
In  1804  there  was  another  petition  (f6. 195),  and  the  petitioner  proposed  to  rely 
on  the  above  agreement,  as  it.  was  termed,  as  establishiug  the  right  of  voting  in 
the  borough ;  but  the  sitting  member,  insisting  that  there  had  been  do  resolution 
or  last  determination  of  the  House  of  Commons  as  to  such  right,  contended 
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former  act,  and  declares  and  enacts  that  devises  by  will 
made  for  such  purposes  as  by  that  act  are  described — 
that  is,  in  order  to  multiply  voices — shall  be  taken  to  be 
conveyances  within  the  meaning  thereof.  In  the  case  of 
a  devise  no  money  would  pass ;  and  this  shows  that  the 
7  &  8  Will.  S,  c.  25,  was  not  meant  to  be  limited  to  cases 
where  a  conveyance  was  made  without  sufficient  consider- 
ation ;  but  if  the  testator  meant  that  the  will  should  ope« 
rate  so  as  to  create  votes  or  multiply  voices,  it  was  to  be 
considered  as  a  conveyance  made  for  the  same  purpose, 
and  therefore  to  be  void.    The  legislature  do  not  say  that 

that  the  right  of  votiog  was  in  the  mayor,  &c.  "  and  io  persons  seized  of  entire 
freeholds  within  the  said  borough,  whether  by  descent,  devise,  or  purchase,  and 
Mot  iplit  or  divided,  unUts  split  by  descent  or  dedse,  and  not  receiving  alms*' 
(lb.  196).  The  committee/after  argument,  affirmed  the  right  of  election  in  the 
words  of  the  agreement  in  1730,  rejecting  the  limitation  contended  for  by  the 
sitting  member. 

We  now  come  to  the  year  1813,  when  the  53  Geo.  3,  c.  49,  was  passed.  A 
petition  had  been  presented  complaining  of  an  undue  election  for  the  borough. 
There  does  not  appear  to  have  been  any  published  report  of  the  proceedings 
before  the  committee ;  but  Mr.  Alderman  Atkins,  upon  bringing  up  the  report 
(Feb.  26),  acquainted  the  house  that  the  committee  had  come  to  the  following 
resolution : — 

*'  2.  That  the  right  of  voting  in  the  said  town  and  borough  appears  to  be, 
among  others,  in  persons  seized  of  freeholds  within  the  said  borough ;  that  gross 
abuses  have  of  late  been  practised  within  the  said  borough  by  persons  claiming 
and  exercising  a  right  to  vote  upon  nominal  reserved  rents,  arising  out  of  free- 
holds split  and  divided  into  the  most  minute  fractional  parts,  undtr  wHls  either 
real  orJietUioui ;  and  that  it  further  appears  to  the  committtee  that  such  evils 
can  only  be  efTectually  remedied  by  the  interposition  of  the  legislature." 

And  in  the  course  of  a  short  debate  that  followed,  he  added  that "  the  prac- 
tice of  splitting  votes  had  been  carried  to  such  a  preposterous  extent,  that  a 
fractional  pari  so  extremely  low  as  the  1400th  part  of  a  68lh  of  a  fifth  of  a  two- 
and -sixpenny  rate  was  deemed  sufficient  to  entitle  to  a  vote*'  (14  Pari.  Deb. 
844—846).  The  report  was  referred  back  to  the  committee,  with  powers  to  send 
for  persons,  papers  and  records ;  and  the  statute  in  question  was  passed  soon 
afterwards. 

It  may  l>e  observed  that  in  most  of  the  freehold  boroughs,  that  is  boroughs 
where  persons  seized  of  fieeholds  therein  had  a  right  to  vote,  of  which  it  was 
asserted  by  counsel  iu  the  Okehampton  case  (1  Fra.  136)  one-eighth  of  the  bo- 
roughs in  the  kingdom  consisted,  the  right  ofvoliug  did  not  depend  upon  the 
value  of  the  freehold,  as  it  did  in  counties,  and  therefore  in  such  boroughs  the 
practice  of  splitting  freeholds  might  have  been  carried  to  an  unlimited  extent. 
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such  a  will  is  to  be  considered  as  a  fraudulent  conveyance 
within  the  10  Anne,  c.  23,  which  they  certainly  would 
have  done  if  that  statute  had  been  intended  to  supersede 
the  7  &  8  Will.  3,  c.  25,  but  they  expressly  say  it  is  to  be 
considered  as  a  conveyance  within  the  former  act.  And 
the  question  in  this  case  may  be  looked  at  as  though  the 
Court  were  dealing  with  the  case  of  a  will  in  which  the 
testator  devised  an  estate  to  several  parties  expressly  and 
avowedly  "  in  order  to  multiply  voices  "  in  the  very  words 
of  the  statute. 

The  effect  of  the  Splitting  Act  was  much  considered  in 
the  East  Grinstead  case  (a)  and  the  Okehampton  case,  (b) 
in  the  former  of  which  it  is  said  in  argument  that  occa- 
sionality  "  has  been  practised  in  counties,  by  fraudulent 
conveyances  of  freeholds,  or  by  multiplying  tenements  in 
order  to  increase  the  number  of  voters,"(^)  clearly  distin- 
guishing between  the  cases  that  would  fall  within  the  ope- 
ration of  the  10  Anne,  c.  23,  and  those  within  the  7  &  8 
Will.  3,  c.  25.(d) 

(a)  1  Peckw.  307.  (b)  Ibid.  359.  (c)  Ibid.  311. 

(d)  See  further,  as  to  the  construction  of  the  Splitting  Act,  the  Downton 
cases,  1  Doug.  207,  216;  1  Lud.  109, 134 ;  the  HatUmere  case,  2  Doug.  319, 
326,  332 ;  Taylor'i  case,  Middlesex,  2  Peck.  55 ;  the  Weymouth  and  Meleombe 
Regit  case,  Jb,  195,  204,  224.  See  also  Sim.  £1.  64;  Heyw.  Bo.  398; 
Orme  Kl.  161, 2d  edit. ;  Male  £1.  161,  191,  221,  286,  302.  In  the  last  men- 
tioned cti»e (Weymouth  and  Melcombe  Hegit)  the  counsel  for  the  silting  mem* 
ber  (who  argued  iliat  under  the  Splitting  Act  votes  in  the  borough  could  not  be 
obtained  in  respect  of  freeholds  that  had  been  divided)  made  the  following  re- 
marks:— "  It  will  be  said  that  the  constant  practice  in  cases  of  county  elections 
affords  an  authority  to  show  that  the  statute  does  not  apply  to  tenements  fairly 
divided  since  the  year  1696 ;  but  those  cases  are  widely  different  from  the  pre- 
sent ;  the  operation  of  the  statute  has  been  relaxed  in  the  case  of  counties,  not 
only  because  of  the  intolerable  grievance  which  would  have  resulted  from  a 
strict  application  of  it,  but  also  because  the  restriction  in  point  of  value  which 
had  been  before  attached  to  that  right  of  election  (by  stat.  10  Hen.  6,  e.  2} 
prevented  any  evil  consequence  from  a  relaxation  in  that  particular  instance. 
.  .  •  •  And  indeed  it  sufficiently  appears  from  the  statute  10  Anne,  c.  23, 
s.  1,  that  the  fair  division  of  estates  in  counties  was  not  considered  as  within  the 
statute  of  William ;  for  the  statute  of  Anne,  professing  to  extend  and  enforce 
the  provisions  of  the  former  law  with  respect  to  the  election  of  knighu  of  shires, 
confines  its  penalties  and  prohibitions  to  fraudulent  conveyances  only,  and  in 
sect  2  requires  a  year's  ponession  in  purchasers  for  a  valuable  consideratioD*" 


1846. 

Albxandeb, 

App» 

Nbwxan, 

Resp, 


668  CASE8  OM  APPEAL,  COMMON  PLEAS. 

1846,  Argument  for  the  respondent. — No  question  as  to  occa- 

ALBXAVDBBr  "^nality  arises  here.  That  term  is  applicable  to  cases 
Nit^Iir  ^^^^  *  qualification  is  obtained  for  the  express  purpose 
ii«(p.  of  getting  a  vote  at  a  particular  election,  or  where  the 
voter  has  no  permanent  interest  in  the  subject-matter  con- 
ferring the  qualification.  The  passage  cited  firom  Lord 
Somers  corroborates  this  view.  Here,  for  anything  that 
appears  to  the  contrary,  the  property  is  obtained  with  the 
bon&  fide  intention  of  keeping  it,  and  not  with  any  view  to 
any  particular  election.  There  is  no  fraud  in  the  transac- 
tion ;  a  valuable  consideration  is  paid  for  the  purchase, 
and  there  is  no  secret  understanding  between  the  vendor 
and  the  vendee  as  to  the  manner  in  which  the  vote  is  to 
be  exercised.  The  7  &  8  Will.  3,  c.  S5,  can  never  have 
been  intended  to  apply  to  such  a  case.  If  it  did,  the 
effect  would  be  that,  although  there  is  nothing  unlawful 
for  a  man  to  desire  to  obtain  the  franchise,  if  he  purchases 
property  with  that  object,  he  shall  not  be  allowed  to  vote, 
but  if  he  purchases  without  wishing  to  vote,  then  he  may 
vote ;  or,  as  it  may  be  said  that  the  statute  rather  seems  to 
point  to  the  object  of  the  party  who  seeks  to  confer  the 
vote,  this  would  follow — that  where  there  was  a  bon&  fide 
purchase  of  an  estate  by  a  party  who  did  not  seek  to  ob- 
tain the  franchise,  yet,  if  the  seller  knew  it  would  confer  a 
vote,  and  wished  it  should  do  so,  though  he  never  communi- 
cated that  wish  to  the  purchaser,  the  conveyance  would 
be  void.  And  the  statute  in  the  cases  in  which  it  applies 
does  not  merely  say  that  the  purchaser  shall  not  vote,  but 
it  declares  the  conveyance  itself  void.  The  point,  there- 
fore, here  is  the  same  as  would  have  arisen  in  a  case  where 
A.,  having  conveyed  an  estate  to  B.  and  C,  for  a  good  con- 
sideration, afterwards  brought  an  ejectment  to  recover  it, 
upon  the  ground  that  the  object  of  the  conveyance  was  to 
multiply  voices,  and  therefore  that  the  conveyance  was  ab* 
fiolutely  void  by  the  statute.(a)  The  object  of  the  statute 
(a)  Possibly  in  such  a  case  the  grantor  would  be  considered  to  be  eatopped,  as 
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clearly  was  to  prevent  the  owner  of  an  estate  from  cutting  1846. 
it  up  of  his  own  accord  into  small  portions^  and  granting  aliximd»b 
them  out  to  other  parties  as  joint  tenants,  or  tenants  in  ^pp- 
common^  without  consideration,  and  with  the  sole  purpose  Rnp,  ' 
of  manufacturing  votes.  And  that  is  exactly  the  case  of  a 
devise  provided  for  hy  the  63  Geo.  8,  c.  40,  in  which  there 
is  no  consideration;  a  devise  being  in  the  nature  of  a  mere 
gift.  That  statute,  therefore,  strongly  corroborates  the 
view  of  the  case  contended  for  by  the  respondents.  It  is 
to  be  observed  that  the  Splitting  Act  does  not  mention 
"  purchases  "  or  "  sales,"  but  merely  uses  the  term  "  con- 
veyance ;"  it  has  no  reference  therefore  to  a  bonA  fide  sale 
and  purchase  of  property,  though  both  parties  may  expect 
and  even  intend  that  the  franchise  will  be  thereby  con- 
ferred upon  the  purchaser.  If  such  a  case  is  within  the 
act  it  would  be  difficult  to  assign  any  limits  to  its  operation. 
It  must  equally  apply  to  a  case  in  which  a  father  gives  an 
estate  to  his  sons  for  their  maintenance,  if  at  the  same  time 
he  contemplates  that  it  would  also  give  them  votes,  (b) 
The  interpretation  that  has  been  universally  put  upon 
this  statute  is  in  conformity  with  the  view  now  submitted. 
In  Elliott  on  Registration,  p.  90,  there  is  this  passage  upon 
the  subject :  "  It  has  been  argued  that  the  practice  of 
making  even  bon&  fide  conveyances,  and  for  a  valuable 
consideration,  for  the  purpose  of  multiplying  votes,  is  ille- 
gal, and  was  so  at  the  common  law.  But  the  better  opi- 
nion appears  to  be,  as  stated  in  Heyw.  Co.  154,(c)  that 
the  practice  was  not  prohibited,  provided  the  transactions 
by  which  they  were  created  were  sincere  and  bon&Jidet 
that  one  might  sell  and  another  buy  so  much  land  as  would 
qualify  the  purchaser  to  vote,  without  being  guilty  of  any- 
being  particeps  criminiB ;  and  the  maxim,  potior  est  conditio  defendentis,  might  be 
held  to  apply.  The  ease  night,  however,  be  tested  by  supposing  the  ejectment 
brought  by  the  innocent  heir  of  the  grantor. 

(6)  Vid.  Newton,  A  pp.,  HargreaveSj  Keep.,  poet 

(c)  Second  edition. 
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1846.  thing  either  immoral  or  illegal,  and  that  votes  were  bad 
for  occasionality  only  where  there  was  fraud  in  the  trans- 
App.  '  action,  and  the  transfer  of  the  property  was  only  pretended 
^"r^v."'  *"^  "^^  '**''  ^'  accompanied  with  some  secret  trust  as  to 
the  vote  which  was  the  object  of  it.  The  statute  7  &  8 
Will.  3,  c.  25,  so  far  as  it  relates  to  the  splitting  of  free- 
holds does  not  appear  to  have  been  ever  acted  upon  by 
committees  in  the  case  of  county  electors.*'  And  the 
Ohehampton  case  (a)  is  then  referred  to  as  an  illustration 
of  this  doctrine. 

The  10  Anne,  c.  23,  may  be  considered  as  merely  a 
legislative  interpretation  of  the  former  act ;  it  was  so  ar- 
gued in  Marshall,  App.,  and  Bown,  Resp.,  (b)  and  that 
argument  appears  to  have  been  adopted  by  the  Court. 
That  case  is  certainly  distinguishable  from  the  present, 
because  there  the  vendor  was  not  privy  to  the  intention  of 
the  vendee ;  but  the  fact  of  such  privity  existing  cannot 
have  the  effect  of  invalidating  the  conveyance.  And  the 
terms  of  the  oath  given  by  the  statute  of  Anne  are  im- 
portant as  showing  ihvX  fraudulent  conveyances  were  alone 
intended.  The  effect  of  the  two  statutes  taken  together 
may  be  thus  stated:  if  the  grantor  conveys  an  estate 
without  consideration  for  the  purpose  of  giving  a  vote,  the 
intention  being  that  the  estate  shall  pass,  the  statute  of 
William  frustrates  that  intention,  and  makes  the  convey- 
ance void,  and  of  course  prevents  the  grantee  from  voting. 
If,  on  the  other  hand,  the  intention  of  the  parties  is  that 
no  estate  shall  pass,  that  intention  is  frustrated  by  the 
statute  of  Anne,  and  the  conveyance  is  made  valid ;  but 
the  grantee  is  not  allowed  to  vote. 

Cur,  adv*  vuli. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  appeal  against  the  decision  of  the  revising  barrister 
(a)  1  Peckw.  360.  (6)  Ante,  p.  446. 
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for  the  west  riding  of  the  county  of  York  raises  the  dis-        1846. 
tinct  question,  whether  a  conveyance  of  land  to  a  numerous    alexandbb, 
body  of  purchasers  as  tenants  in  common  is  void  under      New^mak 
the  7th  section  of  the  statute  7  &  8  Will.  3,  c.  25,  such         B«p-  ' 
conveyance  being  made,  both  on  the  part  of  the  vendor 
and  the  vendees,  "for  the  avowed  and  only  object  of  mul- 
tiplying voices  in  the  election  of  members  to  serve  in  Par- 
liament," but  at  the  same  time  being  a  bon&  fide  convey- 
ance made  upon  a  contract  of  sale,  where  the  purchase 
money  was  really  paid,  and  possession  of  the  land  really 
taken  and  kept  under  the  conveyance,  and  where  there  was 
no  secret  trust  or  reservation  in  favour  of  the  sellers,  nor 
any  stipulation  as  to  the  mode  in  which  the  elective  fran- 
chise should  be  exercised. 

The  question  is  undoubtedly  one  of  considerable  im- 
portance, not  only  as  it  involves  a  general  principle  of 
election  law,  but  as  it  applies  to  a  large  number  of  the 
cases  reserved  for  our  determination.  It  has  been  argued 
before  us,  both  upon  the  present  and  upon  another  of  the 
reserved  cases ;  and  we  are  of  opinion,  upon  the  proper 
construction  of  the  statute  above  referred  to,  taking  into 
consideration  at  the  same  time  the  statutes  subsequently 
passed  upon  the  same  subject-matter,  that  the  conveyance 
in  question  was  not  a  void  conveyance,  and  that  the  several 
persons  claiming  a  right  to  vote  under  it,  were  entitled  to 
have  their  names  retained  on  the  list  of  voters  for  the 
west  riding  of  the  county  of  York. 

Even  if  the  statute  7  &  8  Will.  3  were  the  only  statute 
passed  upon  the  subject,  and  that  statute  were  to  be  con- 
strued strictly  by  its  very  letter,  we  think  its  provisions 
could  not  be  held  to  extend  to  the  case  of  any  conveyance 
made  upon  a  real  and  bon^  fide  contract  for  a  sale  and 
purchase  of  the  land ;  but  that  the  statute  was  intended 
to  apply  to  fictitious  conveyances — to  conveyances  which 
had  nothing  more  than  the  form  and  appearance  of  a  con- 
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1846.       veyance,  which  consisted  of  the  parchment  and  the  seal 

AlixandibT  ^^^V'  ^^^  parties  thereto  having  privately  agreed  and  in- 

^FP'        tended  that  no  interest  should  actually  pass  thereby. 

Rnp.  '         The  first  observation  that  arises  upon  the  statute  of 

Will.  3  as  to  the  provision  now  under  discussion  is,  that 

the  section  now  under  discussion  is  declaratory  only  of  the 

common  law. 

The  first  branch  of  that  section  does  indeed  create  a 
new  law.  It  is  thereby  enacted  that  no  person  shall  have 
a  vote  at  elections  by  reason  of  any  trust  estate  or  mort- 
gage, unless  such  trustee  or  mortgagee  be  in  actual  pos- 
session or  receipt  of  the  rents  or  profits  of  the  same  estate, 
but  that  the  mortgagor  or  cestui  que  trust  in  possession 
shall  vote  for  the  same  estate.  But  the  second  branch  of 
the  section,  which  is  that  now  under  consideration,  is 
framed  very  differently.  By  this  latter  branch  all  convey- 
ances, in  order  to  multiply  voices,  and  to  split  and  divide 
the  interest  in  any  houses  or  lands  among  several  persons 
to  enable  them  to  vote,  are  thereby  declared  to  be  void 
and  of  none  effect. 

This  marked  distinction  between  the  two  parts  of  this 
section  proves  incontestably  that  the  latter  part  was  in- 
tended only  to  declare  the  law  as  it  then  stood,  giving  ta 
such  law  the  greater  weight  and  sanction  of  a  legislative 
declaration. 

The  first  question,  therefore,  is  what  conveyances,  made 
in  order  to  multiply  voices  at  elections,  would  be  void  at 
common  law  ? 

The  right  of  voting  for  knights  of  the  shire  did,  by  the 
common  law,  as  regulated  by  the  two  statutes  8  &:  10 
Hen,  6,  belong  to  such  people  resident  in  each  shire, 
whereof  every  one  had  frank  tenement  within  the  same 
county  to  the  value  of  40j.  by  the  year,  at  least,  above  all 
charges.  And  there  was  no  restriction  or  prohibition  by 
the  common  law  against  any  man's  purchasing  freehold 
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within  the  county  of  sufficient  amount  to  qualify  him  to       1846. 
vote,  nor,  on  the  other  hand,  against  any  man's  selling  the    Alexander, 
same  to  one  or  to  any  number  of  purchasers,  although  the         ^pp* 
object  of  the  seller  and  purchaser  might  be  that  the  pur-         Rnp, 
chaser  should  acquire  a  vote,  and  consequently  that  the 
number  of  voters  should  be  thereby  increased.    By  the 
common  law,  therefore,  no  conveyance  really  and  honestly 
made  for  the  purpose  of  carrying  such  contract  into  effect 
was  void. 

But  by  the  common  law,  from  the  earliest  times,  a  con- 
veyance, however  perfect  in  point  of  form,  being  sueh  in 
form  only,  and  intended  by  the  secret  agreement  or  under- 
standing between  the  parties  never  to  have  any  real  eflfect 
as  a  conveyance,  was  always  held  to  be  void,  whatever  the 
secret  object  and  purpose  of  the  parties  in  making  such 
conveyance  might  be.  The  old  text  writers  lay  it  down  as 
a  maxim,  "  that  the  law  abhors  covin,  and  therefore  every 
covinous  act  shall  be  void."(^)  And  it  is  upon  that  princi- 
ple unquestionable,  that  a  conveyance  made  in  order  or  for 
the  purpose  of  giving  a  qualification  to  vote  at  an  election, 
or  for  any  other  purpose,  if  made  with  the  secret  intention 
and  design  that  it  should  appear  to  the  world  as  a  convey- 
ance, but  as  between  the  parties  themselves  should  pass 
no  interest  and  have  no  effect,  would  be  fraudulent  and 
void  at  common  law.  Lord  Somers,  and  it  is  impossible 
to  name  an  authority  of  greater  weight  on  a  subject  of  this 
nature,  is  express  to  this  point.  In  the  observations  made 
by  him  on  the  trial  of  the  case  of  Onslow  v.  The  Bailiff  of 
the  Borough  of  Haslemere,  for  misconduct  as  a  returning 
officer,  on  which  occasion  it  was  proved  that  many  of  the 
voters  claimed  under  conveyances  of  very  minute  and  in- 
significant parts  of  burgage  lands  which  had  been  lately 
made,  and  which  were  fraudulently  contrived  to  make 
votes  against  an  election,  lays  it  down  thus :  "  This  case 

(a)  Vid.  Com.  Dig.  tiU  Covin  (B.  1). 
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18^*       should  caution  places  having  rights  to  elect  against  mak- 
AuxANDBB,    ing  votes  by  splitting  burgage  tenures  by  such  fraudulent 
VmJuAv,      conveyances ;  all  such  conveyances  as  are  not  real,  and 
^^'        made  bon&  fide  upon  good  consideration,  being  in  the  case 
held  to  be  void  by  the  common  law/'  (See  Lord  Somers' 
Tracts,  vol.  viii.  p.  ^75.)     He  thus  draws  a  very  marked 
distinction  between  conveyances  made  to  give  qualification 
where  they  are  real  and  honest,  and  where  they  are  frau- 
dulent and  fictitious;  considering  the  latter  only  to  be 
void  at  common  law;  and  as  this  trial  took  place  only 
about  fifteen  years  before  the  passing  of  the  statute  of 
Will.  3,  the  language  of  Lord  Somers  affords  strong  evi- 
dence how  the  common  law  stood  at  the  time  of  passing 
the  act. 

Again,  the  very  language  of  the  statute  of  William 
seems  to  point  to  the  necessary  distinction  that  real  and 
bon&  fide  conveyances  were  not  intended  to  be  avoided, 
although  the  motive  or  purpose  of  the  parties  might  be 
that  of  multiplying  voices  at  elections,  but  such  convey- 
ances only,  made  for  that  purpose,  as  were  pretended  and 
fictitious.  The  statute  says  "  all  conveyances  in  order  to 
multiply  voices  "  are  declared  to  be  void.  The  statute 
names  the  conveyance  only :  it  makes  no  reference  what- 
ever to  any  contract  for  sale  upon  which  a  real  conveyance 
was  grounded,  nor  professes  to  deal  in  any  manner  with 
the  estate  or  interest  in  the  land  which  was  affected  by 
such  contract  of  sale,  nor  provides  for  the  revesting  of  the 
land  which  passed  into  the  possession  of  the  purchaser 
under  the  contract  of  sale,  nor  for  the  repayment  of  the 
purchase  money  to  the  purchaser;  all  which  provisions 
might  reasonably  be  expected  if  a  conveyance  upon  a  real 
bonft  fide  contract  of  sale,  and  not  a  fictitious  conveyance 
only,  was  intended  to  be  avoided  on  account  of  the  motive 
upon  which  it  was  entered  into.  And  this  is  the  more 
striking,  as  in  the  very  same  section  provision  is  made  as 
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to  the  estate  of  trustees  and  mortgagees,  so  that  the  mind  1846. 
of  the  legislature  must  have  been  awake  to  the  distinction  Albxamdbb, 
between  a  pretended  conveyance  which  conveyed  no  estate,  Newman 
and  one  which  was  the  completion  of  a  real  contract  be-  K«9- 
tween  seller  and  purchaser ;  according  to  the  distinction 
laid  down  by  Lord  Thurlow  (in  3  Lud.  on  Elections,  371), 
"  that  if  the  jW  disponendi  remains  in  any  other  person,  it 
is  in  vain  that  the  parchment  conveys  the  right  to  the 
grantee,  for  the  real  use  of  the  estate  remains  in  another/' 
And  if  the  words  of  the  statute  do  not  in  their  strict  and 
necessary  construction  compel  us  to  hold  a  conveyance 
made  for  the  completion  of  a  bon&  fide  contract  of  sale  to 
be  void,  upon  the  ground  that  the  object  and  purpose  was 
to  multiply  voices  at  an  election,  there  is  no  general  prin- 
ciple upon  which  those  words  ought  to  be  extended.  The 
object  of  increasing  the  number  of  freeholders  at  a  county 
election,  is  not  an  object  in  itself  against  law,  or  morality, 
or  sound  policy.  There  is  nothing  injurious  to  the  com- 
munity in  one  man  selling,  and  another  buying  land,  for 
the  direct  purpose  of  giving  or  acquiring  such  qualifica- 
tion. The  object  to  be  effected  is  neither  malum  in  se, 
nor  malum  prohibitum.  On  the  contrary,  the  increasing 
the  number  of  persons  enjoying  the  elective  franchise  has 
been  held  by  many  to  be  beneficial  to  the  constitution,  and 
certainly  appears  to  have  been  the  leading  object  of  the 
legislature  in  passing  the  late  act  for  amending  the  repre- 
sentation of  the  people  of  England  and  Wales,  (a)  What 
ground,  therefore,  can  exist  for  extending  to  a  real  and 
honest  proceeding  the  words  of  a  statute  which  may  be 
fully  satisfied  by  giving  them  the  force  of  avoiding  a  ficti* 
tious  conveyance  only  ? 

(a)  The  enactments  of  the  2  Will.  4,  c.  45,  s.  29,  and  the  6  Vict.  c.  18, 
s.  73,  giving  votes  to  joint  occupiers  in  boroughs  and  counties,  seem  in  particu- 
lar opposed  lo  the  restrictive  construction  sought  to  be  put  upon  the  7  &  8 
WUl.  3,  c.  25,8.7. 
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1846.  It  is  ftirther  to  be  obf  ervod,  that  the  holding  the  statute 

AtwxAWMM,  ^f  William  to  extend  to  a  conveyance  made  upon  a  real 
'^pp*  tale  would  be  productive  of  much  inconvenience  and  in- 
itmp. '  jury  to  all  claiming  under  the  purchaser.  The  supposed 
object  and  purpose  which  the  sale  was  intended  to  effect 
cannot  be  discovered  upon  the  face  of  the  convey ance,  bat 
is  altogether  concealed  in  the  breasts  of  the  parties  them- 
selves; so  that^  by  means  of  the  larger  construction  of  the 
statute^  contended  for  on  the  part  of  the  appellant,  at  any 
future  time,  and  between  other  parties  than  those  to  the 
original  conveyance,  this  secret  motive  for  making  the  eon« 
veyance,  if  brought  to  light  by  accident  or  otherwise, 
might  destroy  the  title  to  the  estate  in  whosesoever  hands 
it  might  be.  The  same  role  of  law  must  apply  whether 
the  purchasers  are  many  or  few ;  perhaps  even  a  convey- 
ance of  part  of  the  seller's  land  to  one  single  person,  with 
the  object  above  mentioned,  must  be  held  to  be  void.  So 
that  upon  such  construction  of  the  act,  a  man  of  large 
landed  estate  could  not  sell  any  part  of  it  bon&  fide,  for  a 
full  consideration  in  money,  to  two  diflerent  purchasers,  or 
perhaps  to  one  only,  if  the  object  of  such  sale  was  to  give 
the  purchaser  a  vote  for  the  county ;  for  the  creation  of 
two  additional  votes,  or  perhaps  of  one  only,  would  be 
equally  within  the  principle,  though  not  in  equal  degree,  a 
multiplication  of  voices  at  an  election,  and  a  splitting  and 
dividing  the  interest  in  houses  or  lands  among  several  per- 
sons. The  holding,  therefore,  the  literal  construction  of 
the  words  of  the  statute  of  William  to  make  such  bon&  fide 
conveyances  absolutely  void,  would  very  much  fetter  the 
full  and  free  enjoyment  of  landed  property,  and  create  in- 
security in  titles  to  estates. 

Upon  these  various  grounds,  and  for  these  considera- 
tions, we  think  the  sounder  construction  of  the  statute  of 
William,  taken  by  itself,  is,  that  by  the  conveyances  made 
in  order  to  multiply  voices  which  are  thereby  declared  to 
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be  void,  are  intended  such  conveyances  only  as  at  the  time       1846. 
of  passing  the  act  would  have  been  held  to  be  void  by  the    AttxAKftsiT' 
common  law,  that  is,  conveyances  meant  by  the  parties         ^pp* 
not  to  transfer  any  real  interest  in  the  land,  but  made  for         R»p, 
the  purpose  of  multiplying  voices  at  elections,  and  for  that 
purpose  only.    And  as  to  the  observation  made  in  the 
course  of  the  argument,  that  if  already  void  by  the  common 
law,  there  was  no  necessity  for  avoiding  them  by  the  sta- 
tute, it  may  be  a  sufficient  answer,  that  it  was  thought  use- 
ful, when  such  baneful  practices  as  those  described  by 
Lord  Somers  in  the  passage  before  cited  were  in  daily 
practice,  to  promulgate  this  doctrine  of  the  common  law 
to  sheriffs  and  other  officers  upon  whpm  the  duty  of  con- 
ducting the  elections  was  cast,  and  to  give  it  the  addi- 
tional weight  and  solemnity  of  a  legislative  declaration. 

If,  however,  any  doubt  existed  upon  the  construction  of 
the  statute  of  William  the  Third  when  considered  by  it- 
self, such  doubt  would  be  removed  when  the  subsequent 
statutes  made  upon  the  same  subject,  and  to  eflfectuate 
more  fully  the  same  object,  are  taken  into  consideration. 
The  next  statute  in  order  of  time  is  that  of  the  10  Anne, 
G.  S3.  That  statute,  it  is  to  be  observed,  is  not  so  wide  in 
its  operation  as  the  statute  of  William.  For  whilst  the 
earlier  statute  by  its  general  terms  extends  to  all  elections, 
where  the  right  of  voting  depended  on  the  ownership  of 
land,  whether  in  counties  or  boroughs,  the  statute  of  Anne 
is  confined  exclusively  to  the  multiplying  of  votes  upon  the 
election  of  knights  of  the  shire. 

This  statute  is  intituled,  *'  An  Act  for  the  more  effectual 
preventing  fraudulent  conveyances  in  order  to  multiply 
votes  for  electing  knights  of  the  shire  to  serve  in  parlia- 
ment," the  very  title  of  the  act  leading  to  the  inference 
that  it  is  directed,  not  against  all  conveyances  for  that 
purpose,  but  against  fraudulent  conveyances  only.  The 
act  then  begins  by  reciting  in  terms  the  7th  section  of  the 
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1846.       7  &  8  Will.  3,  upon  which  this  question  arises ;  and  it  then 
Albxandir,    further  recites  that  many  fraudulent  practices  have  been 
Nbwman,      used  of  late  "to  create  and  multiply  votes,  to  the  great 
^^-        injury  (amongst  others)  of  those  persons  who  have  just 
right  to  elect."    The  recital,  therefore,  as  well  as  the  title 
equally  point  out  the  distinction  between  the  creation  of 
votes  by  fraudulent  and  fictitious  means,  and  the  making 
of  real  votes ;  the  latter  of  which  could  never  be  considered 
to  fall  within  the  language  of  the  recital,  to  be  an  injury 
of  those  persons  who  have  just  right  to  elect.     And  the 
first  section  then  goes  on  to  enact,  "  that  all  estates  and 
conveyances  whatsoever  made  to  any  persons  in  any  frau- 
dulent and  collusive  manner,  on  purpose  to  qualify  them 
to  give  their  votes  at  such  elections  (subject  nevertheless 
to  conditions  or  agreements  to  defeat  or  determine  such 
estate,  or  to  reconvey  the  same),  shall  be  deemed  and 
taken  against  the  persons  who  executed  the  same  as  free 
and  absolute,  and  be  holden  and  enjoyed  by  all  such  per- 
sons to  whom  such  conveyance  shall  be  made  as  aforesaid, 
freely  and  absolutely  exonerated  and  discharged  from  all 
manner  of  trusts,  conditions,  claims  of  re-entry,  &c.  or 
other  defeasances  whatsoever  ;*'  and  the  act  then  goes  on 
to  enact  that  all  securities  given  for  the  performance  of 
such  trusts,  &c.  shall  be  void ;  and  imposes  a  penalty  of 
40/.  upon  every  person  executing  such  conveyances  or 
voting  under  them. 

And  we  consider  this  latter  statute*  to  be  a  legislative 
exposition  of  the  clause  of  the  statute  of  William  the  Third 
therein  set  forth ;  that  the  avoiding  of  conveyances  made 
in  order  to  multiply  voices  at  elections,  was  meant  by  the 
original  statute  to  be  confined  to  such  conveyances  only 
as  were  fraudulent  and  collusive;  to  conveyances  which 
are  such  in  form  only,  but  never  intended  to  pass  the  pro- 
perty ;  or  such  as  were  accompanied  with  some  secret 
trustor  reservation  for  the  benefit  of  the  grantors;  and  not 
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to  extend  to  a  bonft  fide  conveyance  made  in  completion        1846. 
of  an  actual  contract  of  sale  and  purchase  of  land.    For    Albxander. 
the  statute  of  Anne  is  expressly  limited  to  fraudulent  con-      Newmah, 
veyances ;  and  it  cannot  be  intended  that  the  statute  of        ^^' 
Anne,  passed  to  render  the  former  statute  of  William 
more  efficacious,  should  be,  as  to  county  elections,  less 
comprehensive  in  its  provisions  than  the  former  statute ; 
or  that  the  former  should  comprise  within  it  the  avoidance 
of  a  bon&  fide  conveyance,  when  the  latter  is  restricted  to 
fraudulent  conveyances  only. 

The  statute  of  Anne,  it  is  to  be  observed,  meets  the  evil 
intended  to  be  put  down  by  a  very  different  provision  from 
that  contained  in  the  statute  of  William.  For,  whereas 
the  statute  of  William  is  contented  with  simply  declaring 
the  fraudulent  conveyance  void,  thus  leaving  the  grantor 
and  the  grantee  as  if  the  conveyance  had  never  been 
made,  the  statute  of  Anne,  on  the  contrary,  provides  that 
the  fraudulent  conveyance  made  for  the  purpose  of  giving 
a  qualification  "  shall  be  deemed  and  taken  against  those 
persons  who  executed  the  same  as  free  and  absolute,  dis- 
charged from  any  manner  of  trust  or  condition  for  the 
benefit  of  the  grantor,"  and  at  the  same  time  prohibits  the 
grantee  from  voting  under  colour  of  the  grant,  by  making 
him  liable  to  a  penalty  of  40/.  to  the  common  informer ; 
the  legislature  probably  thinking  that  the  practice  of 
granting  fraudulent  and  Cv)llu8ive  freeholds  would  be  more 
effectually  checked  by  making  such  conveyances  good 
against  the  grantor,  and  by  frustrating  the  object  of  the 
grant.  But  this  provision  never  could  in  reason  or  sense 
be  meant  to  apply  to  a  conveyance  upon  a  real  sale  of  the 
land,  where  the  seller  has  already  received  the  purchase 
money,  and  has  always  intended  the  grant  to  be  good 
against  himself.  And  further,  the  oath  directed  by  the 
statute  of  Anne  appears  quite  conclusive  as  to  the  distinc- 
tion between  fraudulent  and  real  conveyances,  made  for 
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1846.       the  purpose  of  creating  a  vote,  viz.  "  You  shall  swear  that 
Alexander,    such  freehold  estate  bath  not  l>een  made  or  granted  to 
VeJ^'ah,      you  fraudulently  on  purpose  to  qualify  you  to  give  your 


Bmp. 


The  next  statute  which  touches  this  question  is  the 
18  Geo.  Z,  c.  18,  s.  5,  and  the  enactment  contained  therein 
confirms  the  distinction  to  which  we  have  often  recurred. 
That  statute  enacts,  **  that  no  person  shall  vote  in  respect  or 
in  right  of  any  freehold  estate  which  was  made  or  granted 
to  him  fraudulently  on  purpose  to  qualify  him  to  give  his 
vote  r  thereby,  as  in  the  statute  of  Anne,  prohibiting  the 
voting,  not  in  every  case  where  the  estate  is  conveyed  to 
him  for  the  object  of  enabling  him  to  vote,  but  in  such  case 
only  where  it  \s  fraudulently  made  to  him  for  that  purpose ; 
that  is,  where  the  grantee  of  the  estate,  although  he  ap- 
pears on  the  face  of  the  conveyance  to  take  under  it,  does 
in  reality,  as  between  the  parties  themselves,  take  nothing ; 
or  if  it  is  accompanied  with  a  secret  trust  for  the  benefit 
of  the  grantor. 

In  the  course  of  one  of  the  arguments  before  us,  some 
stress  was  laid,  by  the  counsel  contending  for  the  illegality 
of  the  vote,  upon  the  statute  53  Geo.  3,  c.  49.  That  sta- 
tute was  passed  to  explain  and  amend  the  statute  of 
William  the  Third,  and  after  reciting  '^  that  doubts  had 
been  entertained  whether  devises  by  will  made  in  such 
cases  and  for  such  purposes  as  those  mentioned  in  the 
former  statute,  were  within  the  true  inieut  and  meaning 
of  that  act,'*  the  statute  then  enacts,  that  all  devises  by  will 
made  in  such  cases  and  for  such  purposes  as  by  the  act 
of  William  are  described,  are  and  shall  be  taken  to  be 
conveyances  within  the  true  intent  and  meaning  of  the 
act,  as  if  the  same  had  been  therein  specially  mentioned. 
And  the  argument  was,  that  it  was  singular,  the  53  Geo.  8 
should  refer  to  the  statute  of  William,  not  to  the  statute 
of  Anne,  unless  the  statute  of  William  was  in  ftill  opera- 
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tion,  independently  of  the  statute  of  Anne.    But  to  this        1846. 
it  may  be  answered,  that  the  reference  may  well  have    Alexander, 
been  made  to  the  statute  of  William,  because  the  inten-      new^man, 
tion  of  the  legislature  was,  that  the  devise  which  gave  a        ^^P' 
fraudulent  qualification  should  altogether  be  void,  whereas 
if  reference  had  been  made  to  the  statute  of  Anne,  the  de- 
vise would  be  good  against  the  heirs  of  the  devisor.    The 
whole  object  of  the  statute  is  in  fact  to  write  the  word 
<' devises"  into  the  statute  of  William,  leaving  devises  to 
be  dealt  with  in  the  same  manner  and  by  the  same  rule  of 
law  as  applied  to  conveyances. 

If  the  devise  was  fraudulent,  if  it  was  never  intended  to 
pass  the  lands,  by  means  of  a  secret  compact  with  the  de- 
visor in  his  lifetime  that  the  devisee  would  not  take  or  that 
he  would  reconvey,  then  the  statute  of  George  the  Third 
would  bring  the  devise  exactly  into  the  same  predicament 
as  a  fraudulent  conveyance  under  the  statute  of  William. 
But,  on  the  other  hand,  if  the  will  even  openly  expressed 
that  a  father  devised  to  his  son  an  estate  of  40«.  a  year, 
intending  thereby  to  qualify  him  to  vote  for  the  county, 
yet  if  the  son  entered  into  possession  and  held  the  land 
without  any  secret  understanding  or  reservation  on  his  part, 
the  devise  would  then  be  in  the  same  predicament  as  a 
conveyance  for  the  same  purpose,  and  would  be  good,  (a) 

Therefore,  upon  the  whole  state  of  the  case,  considering 
the  statute  of  William  by  itself,  and  with  reference  also  to 
the  later  acts,  we  think  a  conveyance  made  in  completion 
of  a  bon&  fide  contract  of  sale,  where  the  money  passes 
from  the  buyer  to  the  seller,  and  the  possession  also  from 
the  seller  to  the  buyer,  and  where  there  is  no  secret  re- 

(a)  Semble,  that,  upon  thU  constrnction  of  the  53  Geo.  3,  c.  49,  devises 
similar  to  those  in  the  Weymouth  case  (mentioned  ante,  p.  665,  n.).  would  have 
been  good ;  semble  also,  that,  in  any  freehold  borongb,  a  bona  fide  conveyance, 
whereby  a  larger  estate  was  split  in  order  to  multiply  voices,  although  the 
smaller  estates  might  have  been  infioitesiroally  small  in  value,  would  not  have 
been  within  the  7  &  8  Will.  3,  c.  25,  and  would  have  conferred  the  franchise. 
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1846. 

Aleiandbr, 

Newman, 
Retp. 


servation  or  trust  whatever  for  the  benefit  of  the  seller,  is 
not  avoided  by  reason  of  the  object  or  motive  of  the  pur- 
chaser and  seller  being  that  of  multiplying  of  voices  at  an 
election ;  and  as  the  revising  barrister  has  by  his  finding 
brought  the  present  case  within  that  description,  we  think 
his  decision,  by  which  he  retained  the  names  of  these 
purchasers  on  the  list  of  voters  was  right,  and  ought  to  be 
affirmed. 

Decision  affirmed. 


Thuriday, 
January  99. 

A  houk  iide  con- 
veyaoce  of  lands 
for  a  valuable 
consideration  to 
certain  parties 
in  fee,  which 
parties  by  deed 
declare  that  the 
consideration 
money  was  the 
money  of  them- 
selves and  seve- 
ral other  parties, 
and  that  they, 
the  grantees, 
held  in  trust  for 
themselves  and 
such  other  par- 
ties as  tenants 
in  common  in 
fee,  the  object 
of  the  purchasers 
bein^  to  procure 
qualifications  to 
vote,  is  not  with- 
in the  7  &  8 
Will.  3,  c. 25, 
B.  7  ;  and  the 
cestui  que  trusts 
are  therefore 
entitled  to  vote. 


SOUTHERN  DIVISION  OF  THE  COUNTY  OF 
LANCASTER. 

John  Riley Appellant. 

John  Crossley Respondent. 

X  HIS  was  a  consolidated  appeal^  in  which  the  revising 
barrister  had  disallowed  the  claims  of  Amos  Blackburn 
and  twenty-six  other  parties,  who  claimed  to  be  entitled  to 
vote  for  the  Southern  Division  of  Lancashire  in  respect 
of  their  several  undivided  shares  of  certain  freehold  land 
and  houses,  situate  at  Butcher  Hill  in  the  township  of 
Todmorden  and  Walden  in  the  said  division,  under  the 
following  circumstances : — 

By  indenture,  dated  the  2^d  day  of  January,  1845,  and 
made  between  one  John  Webster  of  the  first  part,  James 
Dawson  and  Sarah,  his  wife,  of  the  second  part,  and  John 
Riley  and  John  Crossley  (two  of  the  said  claimants)  of  the 
third  part;  in  consideration  of  916/.  14^.  (700/.  of  which 
was  stated  to  be  paid  by  Riley  and  Crossley  to  Webster, 
in  satisfaction  of  a  mortgage  for  a  term  of  years  which 
he  held  on  the  hereditaments  hereinafter  mentioned,  and 
the  remaining  216/.  14«.  was  stated  to  be  paid  by  Riley 
and  Crossley  to  Dawson,  the  reversioner  in  f^e,)  fourteen 
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cottages,  situate  at   Butcher  Hill  aforesaid,  with  their       1846. 
appurtenances,  were  surrendered,  released  and  conveyed       Riley, 
unto  and  to  the  use  of  Riley  and  Crossley  and  their  heirs      crm^ley 
for  ever.    This  deed  contained  the  usual  covenants  and         Rup, 
was  duly  executed. 

By  indenture  of  the  same  date  with  the  last  deed,  but 
subsequently  executed,  and  made  between  the  said  John 
Riley  and  John  Crossley  of  the  first  part,  and  the  several 
persons  whose  names  were  respectively  contained  in  the 
schedule  at  the  foot  of  this  deed  (and  being  the  said 
Riley  and  Crossley,  Amos  Blackburn,  and  all  the  other 
claimants)  of  the  second  part,  after  reciting  the  former 
indenture  and  that  the  purchase  money,  or  sum  of  916/. 
14tf.,  mentioned  in  that  deed,  was  the  proper  monies  of, 
and  equally  contributed  amongst,  Riley,  Crossley  and 
the  several  other  parties  thereto  of  the  second  part,  Riley 
and  Crossley  declared  and  covenanted  with  the  other  par- 
ties of  the  second  part,  that  they  would  stand  seised  of 
and  interested  in  the  said  cottages  and  hereditaments 
comprised  in  the  first  deed,  in  trust  for  themselves  and 
such  other  parties,  of  the  second  part,  respectively,  as 
tenants  in  fee  in  common.  This  deed  contains  a  power 
for  Riley  and  Crossley  and  their  survivor  or  other  trustee 
for  the  time  being,  at  any  time  during  the  lives  of  any  of 
the  parties  to  the  second  part,  and  within  twenty-one  years 
from  the  death  of  the  survivor,  with  the  written  consent 
of  the  major  part  in  value  of  the  persons  for  the  time 
being  equitably  interested  under  the  trusts  therein  de- 
clared, and  against  the  will  of  the  minority,  to  lease  the 
said  hereditaments  and  premises  for  any  term  of  years,  or 
to  sell  or  exchange  or  make  partition  of  the  same,  and  to 
repurchase  any  other  freehold  hereditaments  within  the 
united  kingdom,  to  be  held  under  the  like  trusts,  &c. 
This  deed  also  contains  the  usual  trustees'  receipt  and 
indemnity  clauses. 
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1846,  It  appeared  in  evidence  that  a  Mr.  John  Veevers,  in  the 

j^j^Y        beginning  of  January ,  I845|  applied  to  Dawson  to  pur- 

^PP'         chase  the  cottages  in  question,  which  the  Utter  had  been 

0B08SLB  T  f 

R«p.  offering  for  sale  for  some  time  previously,  he  being  de- 
sirous of  paying  off*  Webster's  mortgage.  No  contract  in 
writing  was  entered  into  between  Dawson  and  Veeyers, 
the  object  of  the  latter  in  entering  into  the  contract  being, 
not  to  purchase  for  himself,  but  for  a  number  of  other 
parties,  to  procure  them  qualifications  to  vote  for  members 
of  parliament  for  South  Lancashire,  Veevers  being  a 
member  of  a  certain  political  association,  and  actively  en- 
gaged in  procuring  qualifications  to  vote  for  such  persons 
as  were  believed  to  favour  the  objects  of  such  association. 

The  first  deed  was  executed  by  Dawson  on  the  day  it 
bears  date,  when  the  whole  of  the  purchase  money  was 
paid  by  Riley,  who  had  previously  received  the  respective 
shares  thereof  from  all  the  other  parties  of  the  second 
part  of  the  deed. 

It  appeared  that  Dawson  had  never  seen  either  Riley 
or  Crossley  in  reference  to  the  purchase  before  the  day 
when  he  executed  the  conveyance,  nor  did  he  even  then 
know  who  were  the  other  parties  on  whose  behalf  the 
purchase  was  then  made. 

All  the  claimants  have  been  in  the  receipt  of  their  re- 
spective shares  of  the  rents  of  the  cottages  which  are  of 
sufficient  qualifying  value  to  each. 

The  revising  barrister  was  of  opinion  that  the  object  of 
Riley  and  Crossley  and  of  all  the  other  claimants,  who  are 
parties  to  the  second  deed,  in  purchasing  the  above  cot- 
tages, was  to  procure  for  each  of  themselves  a  qualifica- 
tion to  vote  for  South  Lancashire ;  and  he  also  thought 
that  Dawson  before  he  executed  the  conveyance  knew 
that  the  object  of  Veevers  in  contracting  to  purchase, 
and  of  Riley  and  Crossley  in  obtaining  such  conveyance, 
was  to  procure  such  votes. 
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The  revising  barrister  believed  that  the  sale  on  Daw-       1846. 
son's  part  was  boni  fide ;  his  object  in  selling  being  not       j^^^ 
for  the  purpose  of  conferring  such  votes  on  the  purchasers,         ^fp* 
but  to  dispose  of  his  property  to  the  best  advantage.  Rnp. 

It  did  not  appear  that  Webster,  the  mortgageci  was 
privy  to  the  object  of  obtaining  votes  by  the  transaction. 

On  the  above  facts  the  revising  barrister  was  of  opi- 
nion that  the  conveyance  from  Webster  and  Dawson  to 
Riley  and  Crossley  was  a  conveyance  in  order  to  multiply 
voices  and  to  split  and  divide  the  interest  in  houses 
amongst  several  persons  to  enable  them  to  vote  for  mem- 
bers of  parliament,  and  that  it  was  void  for  such  purposes 
under  the  7th  and  8th  Will.  3,  c.  25. 

(Signed)  T.  H.  M .,  Revising  Barrister. 

The  case  was  argued  in  the  same  term  as  the  last 
(Monday,  November  17,  before  the  same  judges),  by 

CockburHf  Q.C.,  (with  whom  was  Kinglake,  Serjt.)  for 
the  appellant,  and 

Byles,  Serjt.,  for  the  respondent,  who  cited  Winch- 
combe  v.  The  Bishop  of  Winchester,  (a)  and  Edwards  v. 
Dick,{b)  to  show  that  a  transaction  might  be  void  for  some 
purposes  but  valid  for  others.  He  also  referred  to  the 
Horsham  case,  (c) 

Cur.  adv.  vtdL 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the 
Court. 

This  case  turns  upon  the  same  point  of  law  as  that 
which  we  have  just  decided  on  the  appeal  from  the  North 
Riding  of  the  county  of  York,  in  which  Alexander  is  the 
appellant  and  Newman  the  respondent. (J)  The  facts  dif- 
fer in  some  particulars,  but  they  do  in  substance  bring  this 

(a)  Hob.  165.        (6)  4  B.  &  A.  212.        (e)  2  Fns.  3.        (d)  Ante,  p. 657. 


686 


CASKS  ON  APPEAL,  COHUON  FLEAS. 


1846. 

RiLSY, 

App. 

CmOMLBT, 

Rnp, 


case  within  the  same  principle  as  that  which  we  there  laid 
dowui  namely,  that  a  conveyance  made  to  carry  into  effect 
a  real  bon&  fide  contract  of  sale,  where  the  purchase 
money  is  paid  and  the  possession  taken  without  any  secret 
reservation  or  trust  whatever  for  the  benefit  of  the  seller, 
is  not  such  a  conveyance  as  is  intenaed  to  be  made  void 
by  the  statute  of  Will.  3,  or  the  subsequent  acts,  notwith- 
standing it  has  been  made  in  order  or  for  the  purpose  of 
multiplying  voices  at  an  election  or  of  splitting  freeholds ; 
but  that  the  statute  intended  to  avoid  such  conveyances 
only  made  for  that  object  and  purpose  as  were  in  them- 
selves firaudulent  and  collusive.  And  as  in  this  case  the 
revising  barrister  had  found  no  fraud  in  fact,  but  has  held 
the  conveyance  to  be  in  other  respects  good,  and  only  void 
because  it  was  made  in  order  to  multiply  voices  at  elec- 
tions, and  has  therefore  struck  out  the  names  of  the  twenty- 
five  claimants  mentioned  in  the  case  from  the  list  of  voters, 
we  think  his  decision  was  wrong,  and  that  the  same  must 
be  reversed,  and  the  claimants  restored  to  the  list. 


Decision  reversed. 


Thwnday, 
January  29* 

(See  the  mar- 

E'calDote  tothe 
It  case.) 


SOUTHERN  DIVISION  OF  THE  COUNTY  OF 
LANCASTER. 

Richard  Beswick     •    .     .    •     Appellant. 
John  Ashworth Respondent. 

This  was  a  consolidated  case,  in  which  the  revising 
barrister  had  allowed  the  claims  of  John  Ashworth  and 
fourteen  other  persons,  who  claimed  to  be  entitled  to  vote 
for  the  Southern  Division  of  Lancashire,  each  in  respect 
of  an  undivided  share  of  certain  freehold  houses  situate 
in  the  township  of  Manchester  in  the  said  division,  under 
circumstances  so  nearly  identical  with  those  of  the  last 
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preceding  case,  that  it  has  been  considered  unnecessary 
to  insert  the  statement  of  the  case. 

The  case  was  called  on  the  same  day  as  the  last,  but  no 
argument  was  offered  on  either  side. 

Cociburn,  Q.  C.  (with  whom  was  Kinglake,  Serjt.)  ap- 
peared for  the  appellant. 

Byles,  Serjt.«  for  the  respondent. 

Cur,  adv.  vuli»{a) 

(a)  Vide  infra,  ^.693. 
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1846. 


Bbswick, 

App. 

ASHWORTH, 

Rup, 


SOUTHERN  DIVISION  OF  THE  COUNTY  OF 
LANCASTER. 

Richard  Beswick    ....     Appellant. 

Henry  Aked Respondent.  Thur»dav, 

rwi  .  .  .  January  29. 

1  HIS  was  also  a  consolidated  case,  in  which  the  revising  (See  the  mar- 
barrister  had  allowed  the  claims  of  Henry  Aked  and  S?/^°App^ 
forty-one  other  parties  to  be  entitled  to  vote  for  the  Croo/«y,  Resp. 
Southern  Division  of  Lancashire  in  respect  of  the  same 
freehold  premises^  which  consisted  of  several  small  houses 
situate  in  the  township  of  Manchester,  in  the  said  division : 
but  the  circumstances  of  this  case  likewise  being  nearly 
the  same  as  those  in  Riley j  App.,  Crossletf,  Resp.(6)  it 
has  been  considered  unnecessary  to  state  them. 

The  case  was  called  on  the  same  day  as  the  last. 

Coekburn,  Q.  C.  (with  whom  was  Kinglake ^  Serjt.),  for 
the  appellant  submitted  that  it  was  clearly  within  the 
principle  of  Marshall^  App.,  Bown,  Resp.(c) 

Byles,  Serjt.  for  the  respondent,  offered  no  argument. 


(6)  AnU,  p.  682. 


Cur.  adv.  vuU,{d) 

(c)  Anf,  p.  446.  (d  )  Fide  infra,  p.  093. 
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NORTHERN  DIVISION  OF  THE  COUNTY  OF 
CHESTER, 

1846.  John  Thorniley Appellant 

^T^^  Robert  Brooke  Aspland  .    •    .  Respondent. 


A  boDi  fide        THIS  was  also  a  consolidated  appeal,  in  which    the 

coovoysDce  of  rr       » 

liDds.  ofin  revising  barrister  had  allowed  the  claims  of  Robert 
8ufficieouo"GOQ-  Brooke  Aspland  and  eight  other  parties  under  the  fol* 
f^^^i^^ii^  lowing  circumstances: 

uMofthogrtntor  Upon  the  parties  appearing  to  support  their  claim 
tnd  nine  other  '  -    ,  .      ,    .        ,       i.  ,      ,       -* 

ptrtiesatte.      to  have  theuT  names  retamed  in  the  hst,  a  deed   of 

mon^n^fiwo'h^  appointment  and  release  was  produced,  dated  1st  Jan- 
coD8id«;atioQ      uary,  184?2,  made  between  the  Reverend  Robert  Brooke 

noDey  for  tho 

pprcbaaeoftbe  Aspland  (one  of  the  said  claimants)  of  the  first  part, 
i^prwoMM       John  Hibbert  (another  of  the   said  claimants)  of  the 

^"if^^.^^'P^y  second  part,  and  the  seven  other  claimants  and  another 

of  the  said  nine  ^      ' 

other  parties),  party  of  the  third  party  whereby,  after  reciting  that  the 
7  &  8  Will.  3,  said  Robert  Brooke  Aspland  was  seised  of  certain  firee- 
^*^*  hold  premises  (being  the  same  in  respect  of  which  the 

said  parties  thereto  of  the  first,  second  and  third  parts 
respectively  claimed  to  be  upon  the  Ibt  of  voters),  and 
reciting  that  the  said  parties  of  the  second  and  third  parts 
had  contracted  with  the  said  Robert  Brooke  Aspland  for 
the  purchase  from  him  of  nine  tenth  parts  of  the  said 
premises  at  a  sum  of  180/.,  and  that  he  had  agreed  to 
convey  the  whole  of  the  said  premises  to  the  said  John 
Hibbert  and  his  heirs  in  trust  for  all  the  said  parties 
thereto  as  well  of  the  first  as  of  tlie  second  and  third 
parts,  subject  to  a  certain  mortgage  thereon;  it  was 
witnessed  by  the  present  indenture,  that  in  consideration 
of  the  said  sum  of  180/.  to  the  said  Robert  Brooke  Asp- 
land paid  in  equal  shares  and  proportions  by  the  parties 
thereto  of  the  second  and  third  parts,  he,  the  said  Robert 
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Brooke  Aspland,  did  thereby  direct  and  appoint,  and  also  1846. 
grant,  bargain  and  release,  unto  the  said  John  Hibbert  Thorhilby, 
and  his  heirs,  all  the  said  hereditaments  and  premises,  to  Asp^nd, 
have  and  to  hold  the  same  unto  the  said  John  Hibbert  ^^ 
and  hk  heirs,  to  the  uses  following,  that  was  to  say,  as  to 
one  tenth  part  of  and  in  the  said  premises  thereby 
appointed  and  released,  the  whole  into  ten  equal  parts 
or  shares  being  considered  as  divided,  to  the  use  of  the 
said  John  Hibbert  and  his  heirs,  and  as  to  the  other  nine 
parts  or  shares  thereof  respectively,  to  the  use  of  the  said 
parties  thereto  of  the  first  and  third  parts  respectively, 
and  their  respective  heirs  and  assigns,  share  and  share 
alike,  as  tenants  in  common.  The  hereditaments  and 
premises  so  conveyed  were  of  the  annual  value  of  221. 
after  satisfying  the  interest  on  the  said  mortgage.  The 
payment  of  the  money  stated  in  the  deed  as  the  consider- 
ation for  the  said  conveyance  was  found  to  have  been  made 
at  the  time  of  the  date  and  execution  thereof,  and  was  an 
adequate  consideration  for  the  nine  tenth  parts  of  the  said 
hereditaments  and  premises  so  conveyed  by  the  said 
Robert  Brooke  Aspiand  as  aforesaid. 

It  was  objected  that,  from  the  facts  which  were  apparent 
on  the  face  of  the  deed,  the  transaction  came  within  the 
7  &  8  Will.  3,  c.  35,  s.  7 ;  the  object  being  evidently  for 
the  multiplying  of  votes,  an  object  to  which  the  vendor 
himself  must  have  been  privy. 

The  decision  of  the  revising  barrister  upon  the  whole 
case  was,  that  the  names  of  the  claimants  should  be  re* 
tained  on  the  said  list,  and  his  decision  on  the  point  of  law 
in  question  was,  that  the  said  conveyance  was  not  void 
under  the  provisions  of  the  above  mentioned  statute. 

(Signed)        W.  Y.,  Revising  Barrister. 

The  case  was  called  on  upon  a  former  day  in  this  term 
(Thursday,  Jan.  15). 
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1846.  WeUby  (with  whom  was  ChanneUf  Serjt.),  for  the  appel- 

Tbobnilit,    lanty  offered  no  argument. 

Aip2HtDp  Cockbum^  Q.C.,  (with  whom  was  Kinglake,  Serjt.,)  for 

^^P*         the  respondent,  submitted  that  the  case  was  governed  by 
Marshall^  App.  and  Bown,  Resp.  (a). 

Cur.  adv.  vuU.{b) 


(a)  ilnK,  p.446. 


(6)  Kid«tti/r«,p.G93. 


ThuTiduy, 
January  29. 


AboD&fidedeed 
of  gift  of  free- 
hold linds  from 
a  father  to  bis 
SODS,  for  the  life 
of  the  former,  in 
coDsiderattoQ 
of  oataral  love 
and  afiectioD, 
tboo([h  made 
prinapally  for 
the  purpose  of 
coDterriog  votes 
upon  the  latter, 
is  not  within  the 
7  &  8  Will.  3, 
C.26,  S.7. 


NORTHERN  DIVISION  OF  THE  COUNTY  OF 
CHESTER. 

Jambs  Newton Appellant. 

Samuel  Hargreaves Respondent. 

XHIS  was  a  consolidated  appeal  in  which  the  revising 
barrister  had  allowed  the  claims  of  Robert  Hargreaves 
and  Thomas  Hargreaves  under  the  following  circum- 
stances : 

Robert  Halstead  Hargreaves,  the  father  of  the  two 
claimants,  being  seised  in  fee  of  a  messuage  and  farm  at 
Mobberley,  in  the  county  of  Chester,  and  also  of  certain 
hereditaments  in  the  Southern  Division  of  the  county  of 
Lancaster,  in  the  month  of  December,  1844,  proposed  to 
the  two  claimants  to  execute  a  deed  of  gift  in  their  favour 
of  sufficient  freehold  property  in  both  those  counties  to 
enable  them  to  be  registered  as  voters  for  the  said  coun- 
ties, and  a  deed  accordingly  was  executed  on  the  SOth 
January,  1845,  by  which  the  said  Robert  Halstead  Har- 
greaves, in  consideration  of  natural  love  and  affection, 
conveyed  to  the  two  claimants  and  their  assigns,  for  the 
life  of  the  said  grantor,  two  closes  of  land,  part  of  Holt's 
farm  in  Mobberley  aforesaid,  and  a  like  estate  in  the  said 
hereditaments  and  premises  in  South  Lancashire. 

The  deed  was  prepared  by  the  solicitor  of  the  said 
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Robert  Halstead  Hargreaves  the  grantori  and  was  re-  1846. 
ceived  by  one  of  the  claimants  from  such  solicitor  a  few  j^k^ton 
days  before  it  was  produced  at  the  court  aforesaid.  „    ^i^' 

1^  "^  ,  Hargreaves, 

Before  the  execution  of  the  said  conveyance  the  said  Rup. 
claimants  had,  by  the  permission  of  the  said  grantor,  de- 
pastured their  horses  on  the  said  closes  in  Mobberley, 
and  had  continued  to  do  so  subsequent  to  the  date  of  the 
said  deed,  and  the  grantor  had  also  continued  to  depasture 
his  cattle  thereon  since  the  date  of  the  said  conveyance, 
and  had  never  paid  or  agreed  to  pay  rent  to  his  sons  for 
the  said  closes.  The  yearly  value  of  the  said  closes  in 
Mobberley  aforesaid  was  36/.  The  said  conveyance  was 
made  by  the  grantor  to  the  two  claimants,  principally  for 
the  purpose  of  entitling  them  to  be  registered  as  voters  as 
aforesaid,  but  with  a  view  also  of  making  a  provision  for 
them. 

It  was  objected  that  this  transaction  was  fraudulent, 
being  for  the  mere  purpose  of  creating  votes,  and  that  the 
conveyance  came  within  the  operation  of  the  statute  7  & 
8  Will.  3,  c.  35,  sect.  7,  and  was  void. 

The  decision  of  the  revising  barrister  upon  the  whole 
case  was,  that  the  names  of  the  said  claimants  should  be 
retained  upon  the  register,  and  his  decision  upon  the 
points  in  question  was,  first,  that  the  said  deed  was  not 
void  on  the  ground  of  fraud,  and  secondly,  that  it  was  not 
void  under  the  statute  7  &  8  Will.  3,  c.  25,  s.  7. 

(Signed)        W.  Y.,  Revising  Barrister. 

The  case  was  called  on  upon  a  former  day  in  this  term 
(Monday,  Jan.  19). 

Cockbum^  Q.  C,  (with  whom  was  Kinglake^  Serjt.)  for 
the  appellant,  offered  no  argument. 

Granger  argued  for  the  respondent. 

Cur*  adv.  vuli.(a) 

(a)  Vide  infra,  p.  693. 
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SOUTHERN  DIVISION  OF  THE  COUNTY  OF 
LANCASTER. 

1846.              Charles  Edward  Rawlins    .     .  Appellant. 
niiTfrfay  Henry  Bremner Respondent. 

January  29-  *^ 


(See  the  mmr^  XhIS  was  also  a  Consolidated  appeal,  in  which  the  revis- 
$/«i»n?!?,  App.  ^^8  barrister  had  disallowed  the  claim  of  James  Peck  and 
sod  Ntwman,     fyuT  Other  persoHS.  who  claimed  to  vote  for  the  Southern 

Kami     tfsftf 

p.  657.)  '  Division  of  Lancashire,  in  respect  of  their  several  one  fifth 
shares  of  a  house  situate  in  Rupert  Place,  Blake  Street, 
in  the  township  of  Liverpool,  under  the  following  circum- 
stances : 

The  claimants,  who  are  all  brothers,  being  desirous  of 
obtaining  qualifications  to  vote  for  South  Lancashire,  made 
applications  in  the  month  of  January  last  to  certain  parties 
to  procure  for  them  freehold  premises  for  this  purpose,  bat 
not  succeeding  in  obtaining  any  suitable  purchase,  their 
father,  Watson  Peck,  by  indenture  dated  the  18th  day  of 
January  last,  conveyed  the  said  house  in  Rupert  Street 
(being  part  of  other  property  there  situate,  of  which  the 
father  was  owner,)  to  the  said  claimants  as  tenants  in  com- 
mon in  fee.  The  purchase  money  was  stated  in  the  deed 
to  be  48/.,  which  sum  was  paid  by  the  sons  to  the  father. 
The  house  produces  a  rent  of  121.  per  annum,  which  the 
claimants  have  been  in  the  receipt  of  since  the  conveyance 
to  them. 

The  revising  barrister  was  of  opinion,  from  the  evidence, 
that  the  sole  object  of  the  claimants  in  buying  the  said 
house  was  to  procure  for  themselves  votes  and  multiply 
voices  for  members  of  parliament  for  the  Southern  Di- 
vision of  Lancashire,  and  for  that  purpose  to  divide  their 
interest  in  the  said  house  amongst  each  other ;  and  that  the 
sole  object  of  their  father  in  selling  them  such  house  was 
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to  enable  them  to  do  so,  and  he  considered  such  convey-        1846. 
ance  void  for  this  purpose  under  the  7  &  8  Will.  3,  c.  25.       Brswici, 
(Signed)        T.  H.  M.,  Revising  Barrister.         Aset'?,™. 

Resp. 

The  case  was  argued  on  a  former  day  in  this  term      Btswicx. 
(Monday,  Jan.  IQth),  by  A»d\ 

Cromptan  for  the  appellant,  and  ^  ^* 

*  ""^  Thornilby, 

Arnold  for  the  respondent.  App. 

Cur.  adv.  vuU.ia)  Aspland. 

TiNDAL,  C.  J.y   now  delivered   the  judgment  of  the 
Court  on  the  five  last  cases. 

As  to  the  five  remaining  decisions  of  the  revising  barns-  Bnvnek,K\M . 
ters  which  stood  over  to  wait  the  determination  of  the  case  /gj^^  plsss!) 
wherein  Alexander  is  appellant,  and  Newman  respond- 
ent, (6)  in  most  of  which  it  was  stated  by  the  learned  counsel 
engaged  in  them  that  they  were  not  distinguishable  in  any 
main  point  therefrom,  it  will  be  unnecessary  to  say  more 
than  that  we  think  that  the  case  wherein  Beswick  is  ap- 
pellant and  Ashworih  respondent  has  been  properly 
decided,  and  that  the  names  of  the  respondent  and  the 
fourteen  other  claimants  therein  mentioned  should  remain 
on  the  list,  and  we  affirm  the  decision  accordingly. 

Decision  affirmed. 

That  in  the  case  wherein  Beswick  is  appellant  and  Aked  Bumek,  App., 
respondent,  we  think  the  decision  of  the  revising  barrister,  (<upra,  p.  687.) 
by  which  the  name  of  the  respondent  and  thirty  one  other 
claimants  are  retained  on  the  list,  is  a  right  decision,  and 
that  we  affirm  the  same.  j^^^^.^^  ^g.^^^ 

That  in  the  case  wherein   Thorniley  is  appellant  and  3rfcarBi%,  App., 
Aspland  respondent,  the  decision  of  the  revising  barister,  (lupra,  p.  688.) 
that  the  name  of  the  nine  claimants  should  be  retained  in 
the  list  of  voters,  was  right,  and  we  affirm  the  same. 

Decision  affirmed. 

(a)  Vide  infra,  p.  694.  (Jb)  AnU,  p.  657. 
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1846. 


Nrwton, 

App. 

Haborbavu, 

Rup. 

Rawmnb, 

App. 
Brbhnbb, 

A«ip. 

Ntwtm,  App., 
Hargnavu, 
Reap,  (iupra, 
p  690.) 


That  in  the  case  wherein  Newton  is  appellant  and  Har-- 
greaves  respondent,  we  think  the  decision  of  the  revising 
barrister,  that  the  two  names  mentioned  in  the  case  should 
be  retained  on  the  register,  is  a  right  decision,  and  we 
affirm  the  same.  This  case  is  so  far  distinguishable  from 
all  the  former,  that  in  this  the  transaction  is  not  that  of 
purchase  and  sale,  nor  is  the  consideration  that  of  money. 
But  this  is  a  conveyance  by  a  father  to  his  two  sons,  in 
consideration  of  natural  love  and  affection ;  but  inasmuch 
as  the  law  acknowledges  the  consideration  of  natural  love 
and  affection  in  the  case  of  father  and  son  to  be  as  good 
a  consideration  to  raise  a  use  as  a  pecuniary  consideration 
from  strangers  ;(a)  and  as  there  is  no  fraud  in  fact  found  by 
the  barrister,  and  we  are  not  to  infer  it  from  any  circum- 
stances stated  in  the  case,  all  we  have  to  do  is  to  consider 
the  question  reserved  for  us,  viz.  whether  the  conveyance  is 
void  by  reason  of  the  statute,  and  upon  this  point  we  come 
to  the  same  decision  as  before. 

Decision  affirmed. 


Rawiingt,App.,  But  in  the  case  wherein  jRatr/tn^j  is  appellant  and 
(f«prarp.<592^)  Bremner  respondent,  in  which  the  revising  barrister  held 
the  conveyance  made  under  circumstances  substantially 
the  same  as  those  in  the  case  of  Alexander  appellant  and 
Newman  respondent,  (6)  to  be  void,  by  reason  of  the  statute 
of  Will.  3,  we  think  the  decision  is  wrong,  and  reverse 
the  same  accordingly. 

Decision  reversed. 


(a)  As  to  the  distinction  between  a  good  and  a  valuabU  consideration,  see 
Dot  d.  OtUy  V.  Manning  (9  East,  59),  wheie  it  was  held  that  a  volantary  settle- 
ment in  consideration  of  natural  love  and  affection,  is  void  against  a  subsequent 
purchaser  for  a  valuable  consideration,  even  with  notice  of  the  prior  settlement, 
under  the  37  £1.  c.  4 ;  though  that  statute  is  eniirely  directed  against  fraudulent 
conveyances. 

(6)  AnU,  p.  657. 
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(The  following  cases  may  be  conveniently  inserted  here.) 

NORTHERN  DIVISION  OF  THE  COUNTY  OF 
CHESTER. 

James  Newton Appellant. 

The   Overseers   of  the  Township   of  1846. 

MoBBERLEY Respondents,    Pebnu^^B. 


In  this  case  the  revising  barrister  had  allowed  the  claim  The  question 
of  John  Wright  to  vote  in  respect  of  a  freehold  rent-  h^g  been  frami 
charge  under  the  following  circumstances :  J^°  J***  making 

A   deed   was   produced,    dated  30th  January,   1845,  conveytnce,  for 
made  between  James  Wright  (the  father  of  the  claimant)  conferring  on 
of  the  one  part,  and  John  Wright,  the  claimant,  of  the  q*l,\fification*to 
other  part,  by  which,  after  reciting  that  the  said  James  vo»«. «  one  of 

___  .   ,  .      1    .     i.         i.  .  o  .      fact  for  !he  re- 

Wright  was  seised  m  fee  of  a  certam  messuage,  &c.,  m  vising  barrister; 

the  township  of  Mobberley,  he  (the  said  James  Wright),  notfouodTby" 

in  consideration  of  the  natural  love  and  affection  which  **l"  ****  P°"^* 

will  not  infer  it. 

he  bore  towards  his  son  (the  said  John  Wright  the 
claimant),  granted  unto  the  claimant,  his  heirs  and  assigns, 
a  yearly  rent  of  21,  2s.,  to  be  yearly  issuing  out  of  the 
said  messuage,  &c.,  payable  half-yearly  on  the  30th  June 
and  30th  December  in  each  year,  the  first  payment  to  be 
made  on  the  30th  June  then  next,  with  powers  of  distress 
in  case  the  said  rent  should  be  in  arrear. 

The  grantor  was  at  the  time  of  the  said  grant,  and 
still  is,  tenant  of  a  farm  belonging  to  the  father  of  one  of 
the  members  of  parliament  for  the  said  Northern  Division 
of  the  said  County  of  Chester,  and  a  few  days  before  the 
day  of  the  date  of  the  said  deed,  the  grantor  was  at  the 
house  of  the  said  landlord,  with  the  land  steward  of  the 
latter,  when  instructions  were  given  by  the  grantor  to  his 
said  landlord's  attorney  to  prepare  the  before  mentioned 

VOL.  I. — B.  A.  3  a 
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1846. 

Newtoh, 

App. 
Oveneers  of 
mobbbrliv, 

Bmp. 


deedj  which  he  did,  and  delivered  it  to  the  said  land 
steward,  who  attended  at  the  grantor's  house  at  Mobber- 
ley  on  the  day  of  the  date  of  the  said  deed,  and  got  it 
executed  by  both  the  parties  thereto,  and  attested  it. 
The  said  deed  was  left  in  the  possession  of  the  said 
grantor,  and  the  claimant  received  it  from  his  custody  to 
produce  at  the  said  registration  court.  The  first  half 
year's  rent,  due  30th  June,  had  been  duly  pud  to  the 
grantee. 

The  object  of  the  said  grantor,  in  creating  the  said 
rent-charge,  was  to  entitle  the  said  claimant  to  be  re* 
gistered  as  a  voter  for  the  said  Northern  Division  of 
Cheshire,  and  such  object  was  mentioned  by  the  said 
grantor  at  the  time  the  instructions  for  the  said  deed 
were  given. 

It  did  not  appear  that  the  said  grantee  bad,  previously 
to  or  since  the  execution  of  the  said  deed,  entered  into 
any  engagement  as  to  the  manner  in  which  he  should 
exercise  his  right  of  voting  when  entitled  thereto. 

It  was  objected  that  under  the  above  circumstances 
the  said  transaction  was  void  on  the  ground  of  fraud ;  and 
was  also  within  the  statute  7  &  8  Will.  S,  c.  S5,  being 
for  the  sole  purpose  of  "multiplying  voices,"  and  that 
the  said  deed  was  therefore  also  void. 

The  decision  of  the  revising  barrister  upon  the  whole 
case  was,  that  the  name  of  the  said  John  Wright  should 
be  retained  upon  the  said  list ;  and  his  decision  upon  the 
point  of  law  in  question  was  that  the  said  transaction  was 
not  void  on  the  ground  of  fraud  ;  and  that  the  said  deed 
was  not  void  under  the  provisions  of  the  statute  referred  to. 
(Signed)        W.  Y.,  Revising  Barrister. 


The  case  was  argued  in  last  Hilary  Term  (Thursday, 
Jan.  15)  by 

Cockbum,  Q.  C.  (with  whom  was  Kinglakeg  Serjt.),  for 
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the  appellant,  who  submitted  that  the  Court  could  not 
avoid  coming  to  the  conclusion  that  the  conveyance  in  this 
case  was  fraudulent* 

No  one  appeared  for  the  respondents. 


Cur.  adv.  vult  (a) 


(a)  Vid9  infra,  p.  699. 
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1840. 


Newton, 

App. 

Overseers  ot 

MOBBERLEY, 

Keip. 


NORTHERN  DIVISION  OF  THE  COUNTY  OF 
CHESTER. 

James  Newton AppellanL 

The   Overseers   of  the   Township  of 
Crowley Respondents.       Monday, 

Febniary  23. 

XHIS  was  a  consolidated  appeal,  in  which  the  revising  (See  the  nar- 
barrister  had  allowed  the  claims  of  James  Pickup  and  u^t^au.)  ° 
another  party  to  vote  in  respect  of  a  rent-charge  charged 
upon  the  same  estate  under  the  following  circumstances: 
A  deed  was  produced,  dated  23rd  January,  1845,  made 
between  John  Lord  of  the  one  part,  and  the  said  two 
claimants  of  the  other  part,  reciting  that  the  said  John 
Lord  was  seised  in  fee  of  two  equal  undivided  fifth  parts 
of  and  in  certain  hereditaments,  therein  described,  in  the 
township  of  Crowley,  and  that  being  so  seised,  he,  the 
said  John  Lord,  had  agreed  to  grant  unto  John  Pickup 
and  John  Pickup  Lord,  the  claimants,  a  yearly  rent-charge 
of  5/.,  to  be  issuing  out  of  the  said  two  equal  undivided 
fifth  parts  of  the  said  hereditaments ;  and  by  the  said 
deed  it  was  witnessed  that  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  10^.,  &c.,  by  James  Pickup 
and  James  Pickup  Lord  to  John  Lord  paid,  the  said 
John  Lord  did  grant  to  James  Pickup  and  James  Pickup 
Lord,  their  heirs  and  assigns,  a  yearly  rent-charge  of  5/., 
to  be  issuing  out  of  the  said  two  undivided  fifth  parts  of 

3aS 
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1846. 

Newtok, 

App. 

Overseers,  of 

Crowley, 

Rtsp, 


the  said  hereditaments,  payable  half-yearly,  the  first  pay- 
ment to  be  made  on  the  12th  May  then  next,  with  power 
of  distress  to  recover  the  said  rent-charge  if  in  arrear. 

This  deed  was  proved  by  the  attesting  witness  thereto 
to  have  been  executed  by  John  Lord,  the  grantor,  who  is 
an  attorney,  on  the  day  of  the  date  thereof,  having  been 
prepared  in  his  office,  but  the  grantees  were  not  present 
at  the  time.  The  deed  was  kept  in  the  custody  of  the 
grantor,  together  with  other  deeds  belongmg  to  the  said 
James  Pickup  Lord,  one  of  the  claimants,  and  was  now 
produced  therefrom. 

The  only  consideration  expressed  in  the  deed  was 
nominal,  and  there  was  no  proof  of  any  other  considera- 
tion, nor  that  the  grantees  had  received  the  said  rent- 
charge  or  any  part  thereof. 

The  grantor  was  the  father  of  one  of  the  claimants,  and 
the  father-in-law  of  the  other. 

The  property  out  of  which  the  rent-charge  was  granted 
was  of  sufficient  value  to  entitle  the  said  grantees  to  vote. 

The  object  of  the  said  parties  to  the  said  deed  was 
thereby  to  entitle  the  said  claimants  to  be  registered  as 
voters  for  North  Cheshire. 

It  was  objected  that  the  said  grant  of  the  said  rent 
under  the  above  circumstances  was  void  on  the  ground 
of  fraud,  and  that  it  was  a  transaction  for  the  sole  purpose 
of  ^'multiplying  voices,"  and  within  the  provisions  of  the 
7th  sect,  of  7  &  8  Will.  3,  c.  25,  and  therefore  also  void. 

The  decision  of  the  revising  barrister  upon  the  whole 
case  was,  that  the  names  of  the  said  claimants  should  be 
retained  on  the  said  list ;  and  his  decision  upon  the  points 
in  question  was,  that  under  the  circumstances  proved^ 
the  transaction  was  not  void  on  the  ground  of  fraud,  and 
that  the  deed  was  not  made  void  by  the  statute  7  &  8 
Will.  3,  c.  25,  s.  7. 

(Signed)  W.  Y,,  Revising  Barrister. 
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The  case  was  called  on  the  same  day  as  the  last.  1846. 

Cockburn^  Q.C,  and  Kinglake^  Serjt.,  appeared  for      niwton, 
the  appellant,  but  offered  no  argument.  ^  ^vp-    ^ 

^T  1  /.        ,  ,  Overseen  of 

Mo  one  appeared  for  the  respondents.  Crowley, 

Cur.  adv.  vult.  ^^' 

TiNDAL,  C.  J.  now  delivered   the  judgment   of  the 
Court. 

In  the  case  of  Newton,  App.  and   The  Overseers  of  N§wton,  App., 
Mobberley,  Resp.,  the  revising  barrister  appears  to  have  MobbtrUy, 
reserved   two  questions   for  the   opinion  of  the  Court;  ?'^,^**''^' 
first,  whether  the  circumstances  attending  the  making  of 
the  grant  of  the  rent-charge  are  such  as  to  show  the  grant 
to  be  void,  as  founded  upon  fraud  in  fact ;  and  secondly, 
whether  it  is  void  as  being  made  for  the   purpose  of 
splitting  freeholds  and  multiplying  voices  at  elections,  in 
violation  of  the  stat.  7  &  8  Will.  3,  c.  25.    As  to  the  first 
point — fraud  in  the  making  of  the  grant  itself— we  think 
the  revising  barrister  must  in  all  cases  find  the  fact  one 
way  or  the  other  for  himself,  such  fraud  not  being  a 
question  of  law  to  be  referred  to  the  Court.      Indeed,  it 
is  to  be  observed  in  this  particular  case,  that  he  has  ex- 
pressly stated  his  own  opinion  to  be,  that  there  was  no 
fraud  in  fact.      As  to  the  second  point,  we  think  the  case 
falls  directly  within  the  rule  laid  down  by  us  in  the  case 
of  Alexander,  App.  and  Newman,  Resp.(a),  and  conse- 
quently hold  the  grant  not  to  fall  within  the  statute. 

The   decision   of  the   revising   barrister  is  therefore 
affirmed  in  this  case,  and  also  in  the  following  one  of 
Newton,  App.  and    The  Overseers  of  Crowley,  Resp.,  Newtm,Avp., 
which  arises  upon  facts  substantially  the  same  as  the  pre-  Crow^^Rtn, 
sent. 

Decisions  affirmed. 

(a)Ant9,p.6Sl. 
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CITY  OF  LONDON. 

(Parish  of  Saint  Stephen,  Coleman  Street.) 

Joshua  Parientb Appellant. 

1846.  William  Enoell  Luckett  .     .     Respondent. 

January  29,  CASlli. 


TheowMof  A.  William  endell  luckett  duly  objected  to 

(the  Undlord  of  .... 

a  booie;  wai  ia-  the  name  of  Joshua  Pariente  being  retained  on  the  list  of 

rate^book!  ind  P^rsons  entitled  to  vote  in  the  election  of  members  for  the 
agaiDst  bis  name  ^Jty  q(  London,  in  respect  of  the  occupation  of  a  "house, 

were  earned  out        •'  r  r 

the  particolara    No.  18,  Coleman  Street,"  in  the  parish  of  St.  Stephen, 

•8  to  the  house,    ^  |  o         ^ 

value,  &c.  ia      v/Oleman  otreet. 

coSumos  as  re-  '^^®  revising  barrister  expunged  the  name  of  the  said 
quired  by  the  Joshua  Pariente  from  the  said  list,  subject  to  an  appeal  to 
Assessment  Act.  the  Court  of  Common  Pleas  upon  the  following  case : 
was  fnserted*"™*  The  qualification  of  the  appellant  was  duly  proved  in 
that  of  B.  (who  ^U  respects  except  as  to  the  sufficiency  of  the  rating, 
and  occupier)  There  were  five  poor's  rates  made  in  the  said  parish  in 
carried  out^  "^  the  year  ending  the  31st  July,  1845.  The  first  rate  was 
lltTi^^        made  on  the  17th  October,  1844.     The  second  rate  was 

name,  iDe  ' 

columns  being    made  on  the  17th  January,  1845.    The  third  rate  was 

left  blank;  and 

the  names  were  made  on  the  8th  April,  1845.  The  dates  of  the  subse- 
by  bracM  or  quent  rates  are  not  material.  Thomas  Haynes,  the  land- 
otherwise;  but    Iqp^  of  the  said  house,  was  rated,  and  paid  all  the  rates  in 

the  figure  "2  '  »  r 

wis  placed         rcspect  thereof.     The  appellant  was  not  rated  to  the  said 

before  the  name 

of  A.,  and  the  figure  "  3"  before  that  of  C.  placed  below  that  of  B.,  C.  being  rated  for  other 

premises : 

Held,  that  B.  was  duly  rated  for  the  house  in  his  occupation. 

One  of  the  parochial  overseers  stated  before  the  revising  barrister  that  the  name  of  B.  had  been 
inserted  in  the  rate  in  consequence  of  a  previous  claim  by  him  to  be  rated,  but  that  the  OTeneera 
did  not  intend  to  rate  him  for  anything : 

Htld,  that  the  question,  whether  B.  was  rated,  being  one  of  law  for  the  revising  barrister  to 
decide  upon  the  inspection  of  the  rate  itself,  such  evidence  of  the  intention  of  the  overseers  shonld 
not  have  been  received,  (a) 

(a)  Ftd.  potty  p.  706.  n.,  and  the  next  case,  Jndtoa,  App.,  Luckelt,  Resp.  pott,  p.  707  ; 
Snowd»n*t  case,  Ripon,  P.  &  K.  205 ;  Smallbone'i  case.  Devitet,  F.  &  F.  455. 
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October  rate,  nor  did  his  name  in  any  way  appear  thereon. 
On  the  1st  of  January,  1845,  a  claim  to  be  rated  in  respect 
of  the  said  house  was  served  on  behalf  of  the  appellant 
upon  one  of  the  overseers  of  the  said  parish  ;  and  at  that 
time  there  was  no  rate  due  in  respect  of  the  said  house. 
At  the  time  the  assessment  to  the  said  January  rate  was 
made  out,  the  appellant  was  not  rated  thereto,  nor  did  his 
name  appear  upon  such  last-mentioned  rate;  but  after- 
wards, and  before  the  declaration  at  the  foot  of  the  said 
last  mentioned  rate  was  signed  by  the  churchwardens  and 
overseers,  pursuant  to  the  provisions  of  the  6  &  7  Will.  4, 
c.  96,  the  name  of  the  appellant  was  inserted  as  an  inter- 
lineation upon  the  said  rate  between  the  name  of  the  said 
Thomas  Haynes  and  that  of  another  party  who  was  rated 
for  other  premises ;  but  without  any  bracket  or  other 
connecting  mark,  and  without  any  particular  premises  or 
amount  of  rating  being  carried  out  in  the  several  columns 
referring  to  such  particulars.  The  rate  in  this  respect 
was  in  the  following  form  : 


1846 


Paribnti, 
App. 

LuCKETTf 

H»ip. 


"2 

Thomas  Hay  net 
Joihua.  Parie&te 

House 

18,  Colemati  Street 

67 

£. 
50 

&C,  &c* 

3 

A,  B.  (another  party) 

Houee 

&c  &e/' 

The  name  of  the  appellant  was  inserted  in  a  similar 
manner  upon  the  said  April  rate  and  the  subsequent 
rates,  but  upon  a  separate  line  and  not  as  an  interlineation, 
and  such  last-mentioned  insertions  were  made  at  the  time 
the  assessment  was  made  out.  One  of  the  parochial 
officers  stated  that  the  name  had  been  so  placed  upon  the 
rate,  in  consequence  of  the  claim  so  made  by  the  appel- 
lant, but  without  any  intention  to  rate  him  for  any  thing. 

The  revising  barrister  decided  that  the  appellant  was 
not  rated  to  the  said  January  rate  and  the  subsequent 
rates. 
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^lSi6.  If  the  Court  should  be  of  opinion  that  the  said  decision 

Paxxinti,      ^&8  wrong,  the  name  of  the  appellant  is  to  be  re*inserted 
LucMTp       ^°  *^®  **^^  '^^^  ^^  follows  : 


Bttp» 


"Joshua  Ptriente. 


Colemtn  Street.  |       Hoase« 
I 


IS,  Coleman  Street." 


[Twenty-seven  other  cases  were  consolidated  with  the 
above.] 

(Signed)  T.  J.  A.,  Revising  Barrister. 

Welsby  for  the  appellant. — No  question  is  raised  as  to 
the  first  rate  made  in  October.    As  to  that  it  is  clear  that, 
under  the  circumstances,  the  appellant  would  be  deemed 
to  be  rated  under  the  30th  section  of  the  2  Will.  4,  c. 
45  (a).     With  regard  to  the  subsequent  rates  the  question 
arises  upon  the  27 th  section,  (b)    And  it  is  submitted  that 
under  that  section  the  appellant  was  rated.    The  different 
premises  were  numbered  in  the  rate  book,  and  the  appel* 
lanty  together  with  his  landlord,  Thomas  Haynes,  are  both 
down  under  No.  3.    The  case  is  the  same  in  effect  as 
Wright,  App.  and  The  Town  Clerk  of  Stockport,  Resp.(c) 
where  the  names  of  the  landlord  and  various  tenants, 
being  joint  occupiers  of  the  same  premises,  were  all  down 
in  respect  thereof.    (He  was  then  stopped  by  the  Court.) 
Grove  for  the  respondent. — In  Wright  and  Stockport 
the  names  of  the  different  parties  were  connected  with  a 
bracket,  which  showed  they  were  all  rated  in  respect  of 
the  same  premises.     [Maule,  J. — There  is  *'  No.  2"  in 
this  case,  and  that  is  stronger  to  connect  the  parties  than 
a  bracket.     Tindal,  C.  J. — There  is  no  especial  virtue  in 
a  bracket ;  though  there  sometimes  is,  according  to  Lord 
Coke,  in  an  ''  &c."]     The  overseers  have  negatived  the 
intention  to  rate  the  parties.     [Tindal,  C.  J. — Can  they 
do  so?     If  a  party  claims  to  be  rated,  and  the  overseers 

(a)  AnU,  p.  403,  o.  (6)  Ante,  p.  286,  n.  (c)  AnU,  p.  39. 
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put  his  name  on  the  rate^  can  they  say  they  did  not  mean        ig40 

to  rate  him  ?      Maule,  J. — Suppose  the   particulars —  ■ 

"  House^  18,  Coleman  Street,"  &c., — had  been  carried  out  ^^J»pT  * 
against  the  name  of  the  appellant ;  which  I  think  is,  in  ^'^^l^' 
effect,  the  position  of  things  as  they  stand  ;  could  the 
overseers  by  their  declaration  make  him  not  rated? 
Tindaly  C.  J. — And  it  is  only  one  overseer  who  gives 
an  opinion.  Another  might  think  the  other  way.]  In 
Moss,  App.  and  The  Overseers  of  St.  MichaeVs,  Lich- 
Jield,  Resp.,(a)  where  the  name  of  one  of  two  joint  occu- 
piers was  omitted  from  the  rate,  it  was  held  that  he  was 
not  rated  as  another  party  was  charged ;  and  that  appears 
to  be  the  case  here.  If  it  had  been  intended  to  rate  the 
appellant  for  the  house  for  which  Haynes  was  rated,  at 
least  the  word  "  ditto"  might  have  been  inserted  in  the 
different  columns,  as  is  done  in  the  form  of  the  rate  given 
in  the  schedule  to  the  Parochial  Assessment  Act,  6  &  7 
Will.  4,  c.  96.  IMaule,  J. — A  blank  is  surely  quite  as 
good  as  a  "  ditto,"  or  as  a  bracket.  It  is  a  very  convenient 
mode  to  adopt,  where  the  parlies  do  not  mean  to  vary  a 
previous  description.]  There  is  nothing  on  the  face  of 
the  rate  to  show  that  the  name  of  the  appellant  is  con- 
nected with  that  of  Thomas  Haynes.  It  is  not  unusual  to 
insert  a  name  above  another,  with  a  caret  below ;  and  a 
caret  may  as  well  be  supplied  here  in  order  to  connect  the 
name  of  the  appellant  with  that  of  the  party  next  below 
him,  as  a  bracket,  in  order  to  connect  it  with  that  of  the 
party  above  him.  [Erie,  J. — It  seems  to  be  a  question  of 
fact.  The  revising  barrister  should  have  found  whether 
the  particulars — "  House,"  &c. — were  intended  to  be 
carried  out  against  the  name  of  the  appellant.  The  only 
evidence  he  has  is  that  of  the  overseer.]  The  effect  of 
the  overseer's  evidence  upon  the  mind  of  the  revising 
barrister  b  shown  by  his  decision.    IMaide,  J. — It  should 

(a)  Ant9,  p.  330. 
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184^.  not  have  had  any  effect.  Otherwise,  if  a  party  were  rated 
P4mmTi  ^^  ^^®  '^^^^  regular  manner,  and  some  one  had  said  he 
-^w-  thought  that  he  was  not  rated,  and  the  revising  barrister 
Rnp,  held  that  he  was  not,  there  would  be  no  appeal.  Cress- 
well,  J. — It  does  not  strike  me  as  strictly  a  question  of 
fact.  In  one  sense,  it  is  a  question  of  fact  whether  two 
parties  have  entered  into  an  agreement ;  but  if  it  is  shown 
that  they  have  signed  a  certain  paper,  it  then  becomes  a 
question  of  law,  whether  the  contents  of  that  paper  amount 
to  an  agreement.  Maule,  J. — The  revising  barrister  is  in 
the  situation  of  a  judge.  He  appears  to  have  felt  a  doubt 
as  to  the  legal  effect  of  an  instrument,  and  to  have  asked 
the  overseer  what  he  thought  of  it.  But  that  is  not  the 
legitimate  way  to  relieve  himself  from  the  difficulty.]  At 
least  this  may  be  taken  as  an  inaccurate  description  on 
the  rate,  within  the  6  Vict.  c.  18,  s.  75,  (a)  but  there  is 
nothing  to  show  that  the  provisions  of  that  section  have 
been  complied  with. 

Welsby  was  not  called  upon  to  reply. 

TiNDAL,  C.  J. — I  think  that  the  information  derived 
from  the  overseer,  as  to  the  intention  to  rate  the  appel- 
lant, must  be  thrown  overboard  and  be  dismissed  from  our 
consideration.  We  are  bound  to  give  the  rate  a  reason- 
able construction  from  what  appears  upon  the  face  of  it, 
as  we  should  do  in  the  case  of  any  other  instrument.  We 
find  here  the  name  of  Haynes,  and  all  the  columns  oppo- 
site his  name  properly  filled  up ;  then  comes  the  name  of 
the  appellant,  and  the  columns  opposite  his  name  are  left 
blank.  I  think,  then,  we  must  supply  the  particulars 
contained  in  the  columns  above ;  especially,  as  we  find 
No.  2  applies  to  both  these  names.  No.  3  applying  to  the 
name  next  below  that  of  the  appellant.  It  appears  to  me 
that  no  other  meaning  can  be  given  to  the  rate  but  to 

(a)  Antty  p.  56,  o. 
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supply  those  particulars  that  precede  the  name  of  the        1846. 

appellant.    I  am  of  opinion  that  both  he  and  Haynes  were  Parirntb, 

rated  for  the  same  premises,  and  that  the  revising  bar-  -[^^^^^ 
lister  consequently  was  wrong  in  his  decision.  ^^p* 

Maulb,  J. — I  am  of  the  same  opinion.  With  respect 
to  the  first  rate  it  is  conceded  that  the  appellant  did  all 
that  was  necessary  to  secure  him  the  benefit  of  the  SOth 
section  of  the  Reform  Act,  which  places  parties  who  claim 
to  be  ratedy  and  do  all  that  is  required  by  that  section,  in 
the  same  position  as  though  they  had  been  actually  rated. 
Then  as  to  the  subsequent  rates,  the  question  is,  whether 
the  appellant  was  rated  to  them;  and  that  question  is  to 
be  decided  by  looking  at  the  rate  itself.  The  revising 
barrister  appears  to  have  been  embarrassed  by  something 
that  was  said  by  one  of  the  overseers  as  to  the  intention 
of  rating  the  appellant.  But  the  true  construction  of  their 
act  in  putting  his  name  upon  the  rate  is  the  same  as  if 
they  had  filled  up  the  columns  opposite  his  name  with  all 
the  particulars  that  appear  in  the  columns  opposite  the 
preceding  name.  They  might  have  done  that  without  the 
intention  of  rating  him,  and  with  a  view  even  to  deprive  him 
of  the  franchise,  but  their  saying  so  would  not  have  that 
efiect.  It  is  the  same  as  if  the  subscribing  witness  to  a 
bond  were  to  state  that  the  obligor  signed  and  sealed  the 
instrument,  but  without  any  intention  of  binding  himself 
thereby.  The  overseers  did  their  duty  in  this  case  in  put- 
ting the  name  of  the  appellant  upon  the  rate,  whether  they 
did  so  with  the  intention  of  not  doing  it  is  quite  immaterial. 
They  may  not  have  the  merit  in  foro  conscientise  of  having 
done  their  duty,  but  if  they  have  done  it  in  fact  it  is 
quite  sufiicient.  The  opinion  of  a  witness  as  to  the  efiect 
of  a  written  instrument,  ought  never  to  influence  the  mind 
of  the  judge.     In  his  anxiety  to  do  justice  in  this  case^  it 


706  CA8E8  ON  APPEAL,  COMMON  PLEAS. 

1846.       appears  that  the  revising  barrister  has  listened  to  some- 
Fahibwte      ^faing  1^®  ought  not  to  have  listened  to. 

App, 

iu$p. '  Cresswell,  J. — I  also  am  of  opinion,  looking  at  the 

extract  from  the  rate  book,  that  Joshua  Pariente  was 
sufBciently  rated.  The  number  is  quite  sufficient  to  con- 
nect his  name  with  the  previous  subject-matter  of  the  rate. 

Erle,  J. — I  think  that,  when  an  interlineation  is  shown 
upon  the  face  of  a  rate,  the  revising  barrister  is  justified 
in  inquiring  how  it  got  there,  and  that  may  account  for 
the  evidence  given  by  the  overseer  in  this  case.  But  it  is 
the  duty  of  a  judge  to  decide  upon  the  effect  of  a  written 
instrument;  and,  as  a  judge,  I  should  certainly  hold  that 
the  names  of  both  Haynes  and  Pariente  were  down  on  the 
rate  in  respect  of  the  *'  house,  1 8,  Coleman  Street."  What 
the  overseer  said,  therefore,  was  quite  immaterial  upon 
this  point*  It  was  the  duty  of  the  revising  barrister  to 
look  at  the  rate  and  see  if  the  appellant  was  properly 
rated  ;  and  I  am  of  opinion  he  was  so,  as  he  was  liable  to 
be  called  upon  to  pay  the  rate  in  respect  of  that  house. 

Decision  reversed,  (a) 

(a)  The  revising  barrister  in  this  case  appears  to  ha?e  put  too  strict  a  con- 
structioQ  upon  an  observation  by  Tindal,  C.  J.,  in  giving  the  judgment  of  the 
Court  in  Wright,  App.,  Town  Clerk  of  Stockport,  Resp.  (ante,  p.  39.)>  where 
his  lordship  said — *'  We  think,  therefore,  if  the  rate  is  in  such  form  that  the 
name  of  the  occupier  appears,  the  premises  for  which  he  is  rated,  the  rateable 
value  thereof,  and  the  amount  of  the  rate,  it  is  a  sufficient  rate  within  the  inten- 
tion of  the  act."  (AnU,  p.  68.)  It  would  appear  from  the  next  case,  that  the 
statement  made  by  the  overseer  had  no  influence  on  the  barrister's  decision. 
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(The  following  case  may  be  conveniently  inserted  here.) 

CITY  OF  LONDON. 

(Parish  of  Saint  Swithin,  London  Stone.) 

Henry  William  Judson      ....     Appellant. 

William  Endell  Luckett       .     .     .     Respondent.  1846. 

mondoyt 
CASE.  Fi^uary  23. 


William  endell  luckett  duly  objected  to     Part  of  a 
the  name  of  Henry  William  Judson  being  retained  on  the  cientstatemeDt 
list  of  persons  entitled  to  vote  in  the  election  of  members  •*n**\-,fof^o-'' 
for  the  city  of  London  in  respect  of  the  occupation  of  rough  ?oiera, 
•*  part  of  a  house,  22,  Cannon  Street/'  in  the  parish  of  Will.  4,  c.  46, 
St.  Swithin,  London  Stone.  '  jhe  name  of 

The  revising  barrister  expunged  the  name  of  the  said  ^{^^l^^^ 
Henry  William  Judson  from  the  said  list,  subject  to  an  inaerted  id  the 
appeal  to  the  Court  of  Common  Pleas  upon  the  following  against  his  oame 

.  were  carried  out 

*^*^®  •  the  particQian 

It  was  contended  on  behalf  of  the  respondent,  that  the  "  ^  t^*]***^"?» 

&c.    Under  his 
qualification  of  the  appellant,  as  stated  in  the  said  list,  name  was  io- 

was  insufficient  in  law  to  entitle  him  to  vote,  and  therefore  (^h^  tenant^. 

that  the  revising  barrister  must  expunge  the  name  of  the  ^ot  nothing  was 

•^  .  carried  out 

appellant,  under  the  40th  section  of  the  6  Vict.  c.  18;  (6)  against  his 

and  on  behalf  of  the  appellant,  that  the  quaUfication,  as  names  were  not 

stated  in  the  said  list,  was  sufficient ;  or  if  not,  the  de-  brodStoroSer- 

scription  of  the  premises  in  the  occupation  of  the  appel-  "^'^ 

HBuLf  that  D* 

lant,  as  ''  part  of  a  house,"  was  a  mistake,  which  could  be  was  duly  rated 
proved  to  have  been  made  in  the  said  list;  which  mistake  qJestion.To} ''^ 
the  revising  barrister,  by  the  same  section,  had  power  to 
correct. 
The  revising  barrister  thereupon  received  evidence  of 

(a)  See  the  last  case.  (6)  AnU,  p.  104. 
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1846.       the  actual  nature  of  the  appellant's  qualification,  and  it 

jy,^^       was  proved  that  he  occupied  and  resided  in  the  upper 

'^PP*         part  of  the  said  house  and  the  kitchen,  having  a  distinct 

A^.        and  separate  entrance  thereto,   of  the  key  whereof  he 

had  the  exclusive  possession.     His  landlord  occupied  the 

ground  floor  as  a  shop,  having  also  a  distinct  and  separate 

entrance  thereto. 

The  appellant's  name  was  inserted  in  all  the  poor's 
rates  made  in  the  said  parish  in  the  year  ending  the  Slst 
July,  1845,  under  that  of  his  landlord's,  but  nothing  was 
carried  out  against  the  name  of  the  appellant,  nor  were 
the  names  of  the  appellant  and  his  landlord  connected  by 
bracket  or  otherwise  in  the  rate  book.  The  assistant 
overseer  of  the  parish  stated  in  his  evidence,  that  it  was 
the  intention  of  the  overseers,  in  putting  the  appellant's 
name  on  the  rate  book,  to  rate  him.  (a) 

It  was  further  contended  on  behalf  of  the  respondent, 
that  the  appellant  was  not  rated  to  the  relief  of  the  poor. 

The  revising  barrister  decided  that  the  qualification  of 
the  appellant,  as  stated  in  the  said  list,  was  insufficient  in 
law  to  entitle  him  to  vote,  and  that  he,  the  revising  bar- 
rister, had  no  power  to  change  the  description  of  the  said 
qualification ;  and  further,  that  the  appellant  was  not  duly 
rated. 

If  the  Court  should  be  of  opinion  that  the  said  decision 
was  wrong  upon  all  points,  the  name  of  the  appellant  is 
to  be  reinserted  in  the  said  list  of  voters  as  follows : 


'  Henry  WiiliuD  Judsoo. 


22,  CanDon  Street. 


Part  of 
House. 


22,  CaDDOD  Street." 


(Signed)        T.  J.  A.,  Revising  Barrister. 

The  case  was  argued  in  last  Hilary  Term  (Monday, 
January  S6th). 

(a)  See  the  laat  case  and  the  note,  p.  706. 
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Welsby  for  the  appellant. — The  descriptioQ  of  the  1846. 
premises  in  the  occupation  of  the  appellant  was  sufficient  Yums 
in  law  to  confer  the  franchise  upon  him.  The  facts  found  ^VP- 
in  the  case  clearly  show  that  the  premises  themselves  were  Rup. ' 
sufficient  for  that^  purpose ;  the  popular  description  of 
them,  as  "  part  of  a  house,"  was  correct,  and  there 
was  no  necessity  for  any  alteration.  Wright,  App.,  The 
Toum  Clerk  of'  Stockport ,  Resp.(a)  is  an  authority  that 
the  exclusive  occupation  of  a  room  under  certain  circum- 
stances is  sufficient.(&)  Score,  App.,  Huggett.  Resp.(c) 
shows  that  the  occupier  of  part  of  a  house  is  entitled  to 
the  franchise,  where  the  landlord  does  not  reside  therein 
or  occupy  any  part  thereof.  In  that  case  the  premises 
occupied  by  the  claimant  were  described  as  ''apartments;" 
and  Maule,  J.,  in  the  course  of  the  argument  said  he 
thought  that  was  quite  a  sufficient  description.  [Cress* 
well,  J. — Apartments  may  constitute  a  house ;  but  part  of 
a  house  cannot  strictly  be  a  house.]  The  term  ''  house," 
in  the  27th  section  of  the  Reform  Act>  does  not  mean  a 
house  from  the  cellar  to  the  garret.  [Cresswell,  J. — No, 
it  means  a  house  in  law.]  It  turns  out  that  the  premises 
in  the  occupation  of  the  appellant  constitute  a  house  in 
law.  [Maule,  J. — Sweettnan's  C8LBe(d)  appears  rather 
opposed  to  Score,  App.,  Huggett,  Resp.]  That  case 
rather  turned  upon  the  question  whether  a  counting-house 
and  stores  could  be  added  together.  The  S7th  section 
of  the  Reform  Act  confers  the  franchise  in  boroughs  on 
the  occupier  of  any  ''  house,  warehouse^  counting-house, 
shop  or  other  building;"  in  the  Sched.  I.  No.  1 — the  form 
of  the  list  of  persons  entitled  to  vote  for  boroughs — in- 
stances are  given  in  the  first  four  terms  mentioned  in  the 

(a)  AnU,  p.  39. 

(b)  It  does  not  appear  from  the  utatement  of  that  ease  in  what  manner  the 
premises  were  d§ieribed  in  the  list  of  voters. 

(c)  Ante,p.Z55, 

(d)  Ale.  Reg.  Ca.  (Irish),  p.  27. 
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1846.        act;  but  if  in  a  list  the  name  of  a  party  was  down  in 

j^jfff^        respect  of  the  occupation  of  a  cow-house  or  stable,  that 

^PF-         would  surely  be  a  sufficient  description,  though  such  pre- 

£«f|i-        mises   are   not  mentioned  in  the  act,   inasmuch  as  the 

occupation  of  such  premises  has  been  held  sufficient,  (a) 

The  description  of  the  premises  in  the  Ust  is  merely  for 

the  purpose  of  identification. 

But  at  any  rate  this  was  only  a  misdescription,  which  was 
amendable  under  the  40th  section  of  the  Registration  Act, 
whereby  the  revising  barrister  is  enabled  to  change  the  de- 
scription of  the  qualification  for  the  purpose  of  more  clearly 
identifying  it.  In  Daniel,  App.,  Camplin^  Resp.(£)  th« 
question  was,  whether  the  joint  occupation  of  parties  should 
be  stated  in  the  list  of  voters ;  and  a  second  question  was 
raised,  whether,  in  case  such  statement  were  omitted,  the 
revising  barrister  bad  power  to  amend  the  list  by  inserting 
it.  The  Court  came  to  no  decision  upon  this  latter  point, 
as  they  decided  that  it  was  not  necessary  that  the  statement 
should  be  inserted ;  but  Tindaly  C.  J.  in  the  course  of  the 
argument  said,  ''  The  barrister  may  alter  the  description 
of  the  qualification .  Would  not  this  be  mere  matter  of 
description  ?  It  would  not  be  altering  the  nature  of  the 
qualification.  It  is  not  a  different  property.''(c)  The 
appellant  could  not  avail  himself  of  the  power  given  by 
the  15th  section  of  the  Registration  Act,(e{)  of  claiming 
to  be  inserted  in  the  list,  for  his  name  is  not  *^  omitted ;" 
nor  does  he  claim  to  be  registered  ^*  for  a  difierent  qualifi- 
cation than  that  for  which  his  name  appears  in  the  list;*'(0 
it  is  at  most  merely  a  case  of  misdescription.  [Maule,  J. 
— How  do  you  get  over  the  words  at  the  beginning  of 
section  40,  *'  that  the  revising  barrister  shall  expunge  the 

(a)  Vid$  WhitmoTB  (or  Ptek),  App.,  Hinton,  Resp.,  ante,  p.  14;  Nunn, 
App.,  DenUntf  Resp.,  ante,  p.  324. 

(6)  Ante,  p.  426.  (d)  Ante,  p.  561 

(e)  Ante,  429.  («)  Vide  infra,  p.  714,  n. 
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name  of  every  person  whose  qualification  as  stated  in  any        1846. 
list  shall  be  insufficient  in  law  to  entitle  such  person  to       Judsow, 
vote?*']     Reading  the  whole  section  together,  it  is  sub-      lo^Jtt 
mitted,  that  these  words  must  mean  a  qualification  which         ^^* 
is  insufficient  in  law  as  stated,  and  which  cannot  be  made 
by  the  facts  to  appear  sufficient  in  law ;  as  if  a  party  were 
down  in  the  list  in  respect  of  a  building  not  ejusdem 
generis  with  those  mentioned  in  the  S7th  section  of  the 
Reform  Act ;  or  for  the  occupation  of  land  alone ;  and 
the  facts  could  not  be  made  to  appear  otherwise  upon 
evidence. 

With  regard  to  the  rating,  it  must  be  assumed  that  the 
landlord  was  properly  rated.  The  only  objection  to  the 
rating  of  the  tenant  appears  to  be,  that  his  name  is  not 
connected  with  that  of  the  landlord  by  a  circumflex. 
[Maule,  J. — It  looks  as  if  they  were  jointly  rated  for  the 
same  premises.] 

Grove  for  the  respondent. — The  qualification  of  the 
appellant,  as  stated  in  the  list,  is  insufficient  in  law  to  en- 
title him  to  vote ;  and  the  revising  barrister  therefore  was 
bound  to  expunge  the  name,  and  had  no  power  to  make 
any  amendment.  This  is  not  like  the  case  of  Daniel, 
App.,  Campttn,  Resp.,  where  the  qualification  as  stated 
was  sufficient.  It  is  required  that  in  the  third  column  of 
the  list  of  voters  the  **  nature  of  the  qualification"  of  the 
voter  should  be  stated ;  which,  as  explained  by  Hutehins, 
App.,  Broum,  Resp.,  (a)  is  intended  to  designate  the 
genus  or  kind  of  qualification  in  respect  of  which  the 
party  is  entitled  to  vote.  Thus  in  Daniel,  App.,  Coul- 
sting,  Resp.(&)  a  building  constructed  and  calculated  for 
a  dwelling-house,  but  which  was  occupied  for  other  pur- 
poses, was  held  to  be  properly  described  as  a  ''  house.** 
But  the  description  **  part  of  a  house"  does  not  apply  to 
any  instance  mentioned  in  the  S7th  section  of  the  Reform 

(a)  Ante,  p.  546.  (b)  Ant$,  p.  380. 

VOL.  I. — B.  A.  3  B 
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1846.        Act.  (a)    Assuming  that  '*  apartments"  would  be  a  auffi- 

j^j^        cient  description  of  a  qualification,  **  part  of  apartments*' 

^PP'         would  surely  not  be.     [Tindal,  C.  J. — In  PiitSy  App., 

Rap.  '      Smediey^  Re8p.(6)  the  qualification  of  the  appellant  was 

stated,  as  here,  to  be  "  part  of  a  house  ;**  so  that  the  same 

objection  would  have  arisen,  but  it  does  not  seem  to  hare 

been  taken.] 

With  regard  to  the  power  of  amendment,  the  directions 
at  the  commencement  of  the  40th  section  of  the  Regis- 
tration Act  are  very  precise  in  requiring  the  revising 
barrister  to  expunge  the  name,  where  the  qualification  om 
stated  is  insufficient ;  the  next  sentence,  as  to  misdescrip- 
tion of  the  name,  place  of  abode,  or  nature  of  the  qualifi- 
cation, is  quite  distinct  from  the  former  one,  which  is  not 
qualified  by  any  thing  in  the  future  part  of  the  section. 
The  revising  barrister  appears  to  have  done  more  than  he 
was  required  to  do,  in  entering  into  the  investigation  as  to 
the  appellant's  qualification ;  as,  being  of  opinion  that  the 
qualification  (U  stated  was  insufficient,  he  ought  simply  to 
have  expunged  the  name.  The  real  qualification  was 
no  test  of  the  sufficiency  of  the  qualification  as  stated. 
[CressweU^  J. — The  revising  barrister  probably  entered 
upon  the  inquiry  in  order  to  see  what  the  appellant  really 
did  occupy.  Maule,  J. — It  was  necessary  that  be  should 
do  so  in  order  to  see  whether  the  description  could  be 
amended,  (c)] 

(a)  The  nction  mentioni  "  hoow."  The  qualification  in  qnetdon  tberefora 
would  appear  ex  facie  to  be  for  part  of  that  of  which  the  tntirety  is  necessaiy  to 
confer  the  qnalification. 

(6)  i1fi(#,  p.344. 

(e)  If  I  be  reviung  barriiter  had  not  entered  upon  the  inTettigation  aa  to  th« 
real  nature  of  the  qualification — which,  as  the  appellant  was  before  him  opoQ 
an  objection,  he  was  certaioly  empowered  to  do— and  had  merely  expunged  iht 
name  upon  the  ground  that  the  qualification  as  stated  was  insufiicient,  it  wo«ld 
probably  have  followed,  upon  the  reversal  of  his  decision  by  the  Court,  that  tlie 
name  of  the  appellant  would  have  been  restored  to  the  list,  though  it  migbt 
have  been  that  he  was  no  way  entitled  to  the  franchise. 
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As  to  the  rating,  it  cannot  be  said  that  the  appellant  is        1846. 
rated  "  in  respect  of  the  premises"  in  his  occupation,  as       I 
required  by  the  27th  section  of  the  Reform  Act.     There         ^pp* 
is  nothing  on  the  rate  to  show  for  what  premises  he  is         j^^p. ' 
rated.     Nor  does  it  appear  that  he  is  jointly  rated  with 
his  landlord.      In    Wright^   App.,   The   Town  Clerk  of 
Stockporty  Resp.,  it  was  found  as  a  fact  that  the  parties 
were  jointly  rated,  (a)     And  the  appellant  here  cannot 
pray  in  aid  the  provisions  of  the  7dth  section  of  the 
Registration  Act,  and  treat  this  as  an  inaccurate  descrip- 
tion in  the  rate ;  for  it  does  not  appear  that  he  has  been 
called  upon  to  pay  the  rate ;  Moss^  App.,  The  Overseers 
of  Si.  Michael,  Lichfield^  Resp.  (&)     The  probability  is, 
that  the  landlord  may  have  compounded  for  the  rates, 
under  the  59  Geo.  3,  c.  12,  s.  19. 

Wehby  in  reply. — With  respect  to  the  rating,  the  case 
falls  clearly  within  Wright,  App.,  The  Town  Clerk  of 
Stockport,  Resp.,  and  the  appellant  and  his  landlord  are 
jointly  rated.  It  must  be  assumed  that  the  proper  items 
are  carried  out  against  the  name  of  the  latter,  and  they 
must  be  taken  as  carried  out  in  the  same  manner  against 
the  name  of  the  appellant.  The  75th  section  of  the  Re- 
gistration Act  is  not  relied  upon,  as  it  is  submitted  the 
appellant  is  sufficiently  rated  under  the  27th  section  of 
the  Reform  Act. 

As  to  the  other  part  of  the  case,  the  only  difficulty  arises 
from  the  clause  at  the  commencement  of  the  40th  section 
of  the  Registration  Act;  but  that  difficulty  is  removed  by 
the  following  clause,  by  which  the  revising  barrister  is 
empowered  to  alter  an  insufficient  description  of  the  na- 
ture of  the  qualification.  [Maule,  J. — That  is  only  where 
the  nature  of  the  qualification  is  insufficiently  described 

(a)  The  sUtemcDl  is,  "  Upon  the  rate  books  the  landlord  and  all  the  tenanta 
appeared  to  be  rated  jointly." 
(6)iiac<,p.330. 

Sb2 
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1846.  for  the  purpose  of  identificatioii.]  This  is  really  but  an 
juDtoN,  insufficient  description  for  the  purpose  of  identification^ 
LocxvTT       ^^^  ^^  barrister  should  have  amended  it  by  inserting 

R^  '      "  house."  (a) 

Cur.  adv.  vuli. 

TiNDALy  C.  J.9  now  delivered  the  judgment  of  the 
Court. — In  this  case,  the  nature  of  the  qualification  in 
respect  of  which  the  appellant  claimed  to  vote,  appeared 
on  the  list  of  voters  made  out  by  the  overseers  as  '*  part 
of  a  house."  The  revising  barrister  held  the  description 
to  be  insufficient,  and  the  first  question  reserved  for  our 
determination  is,  whether  such  description  was  suflicient 
in  point  of  law. 

We  have  already  held,  in  more  than  one  instance,  that 
there  may  be  an  occupation  of  a  part  or  a  portion  of  a 

(a)  It  certainly  would  have  been  very  hard  upon  the  appellant,  if,  being 
fouaud  of  a  perfectly  good  qualification,  his  name  had  been  ezpnnged  from 
the  list  of  voters  upon  the  ground  that  such  qualification,  being  incorrectly  stated 
in  the  list,  was,  at  so  ttattd,  insufficient  in  law.  As  the  Court  however  decided 
that  the  statement  of  the  qualification  was  sufficient,  the  power  of  amendment  by 
the  revising  barrister  in  such  a  case  still  remains  open  for  consideration.  And 
even  assuming  he  has  such  a  power,  a  case  might  arise  where  he  would  have 
no  opportunity  to  exercise  it.  As  for  example,  supposing  that  a  party  were 
down  on  the  list  in  respect  of  the  occupation  of  "  a  pump/'  and  that  be  had 
not  the  advantage  of  being  objected  to,  and,  the  attention  of  the  revisiog  bar* 
rister  being  casually  called  to  this  circumstance,  that  he  should  consider  that  a 
pomp  was  not  a  *'  building"  ejusdem  generis  with  those  mentioned  in  the  27th 
section  of  the  Reform  Act,  and  therefore  that  the  qualification  as  stated  was 
insufficient,  and  should  consequently  expunge  the  name  of  the  party ;  he  not 
being  before  the  revising  barrister  would  probably  have  no  means  of  appeal ; 
or  supposing  that  he  had,  and  that  he  did  appeal,  and  assuming  that  the  Court 
was  of  the  same  opinion  as  the  revising  barrister,  the  result  would  be  the  same. 
And  yet  it  might  be  that  the  qualification  of  the  party  in  fact  oonsisted  of  a 
shed  or  some  such  building  including  a  pump,  and  that  it  was  sufficient  to 
confer  the  franchise.  In  such  a  case  the  party  would  be  without  remedy.  If 
he  had  been  objected  to,  the  party  would  probably  appear  before  the  barrister, 
and  then  the  question  as  to  the  power  of  amendment  would  arise.  But  in  either 
case  the  safer  course  for  such  a  party  would  appear  to  be  to  send  in  a  claim  in 
respect  of  the  correct  qualification ;  for  if  the  barrister  should  hold  that  the 
qualification  in  the  claim  was  a  different  one  from  that  stated  in  the  list,  be 
would  give  effect  to  the  claim ;  if  he  should  think  otherwise,  the  claim  could 
not  prejudice  the  party. 
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V  housei   BO  completely  separated  from  the  residue  as  to        1846. 

f  constitute  the  occupation  of  a  house  as  tenant,  within  the       Judson,   ~ 

n  meaning  of  the  27th  section  of  the  2  Will.  4,  c.  45;  and      Ly^sm 

in  this  case  no  question  is  raised  as  to  the  occupation  Retp, 

^  being  sufficiently  separated  in  that  respect,  but  solely  on 

the  point,  whether  the  description  of  the  qualification  on 
the  list  is  sufficient.     And  we  think  it  is  sufficient.     The 
I  description  is  precisely  true  in  fact,  according  to  the  com- 

I  mon  understanding  of  the  words,  and  still  may  denote 

such  a  house  as  will  confer,  and  as  we  must  take  it  in  this 
f  case  does  confer,  a  qualification. 

It  becomes,   therefore,    unnecessary   to  consider   the 
t  second  point  reserved,  namely,  whether  the  revising  bar- 

rister had  the  power  of  amending  under  the  40th  section 
of  the  Registration  Act. 
I  The  third  point  reserved  was  as  to  the  rating. 

It  appeared  that  the  landlord  occupied  one  part  of  the 
I  house  and  the  appellant  the  other  (no  question  being 

'  before  us  as.  to  the  sufficiency  of  the  occupation),  and 

that  the  landlord's  name  was  on  the  rate  with  the  house 
1  opposite  to  his  name,  and  the  appellant's  name  under  that 

'  of  the  landlord,  but  nothing  was  carried  out  against  the 

^  name  of  the  appellant,  nor  were  the  names  connected  by 

I  bracket  or  otherwise,  and  on  this  state  of  facts  the  bar- 

rister held  the  appellant  not  to  be  properly  rated. 

But  we  think,  upon  these  facts,  it  appears  that  the 
name  of  the  appellant  is  on  the  rate  as  a  person  charged, 
and  that  a  rate  so  made  would  be  construed  to  charge  the 
I  appellant  in  respect  of  the  premises  inserted  opposite  to 

the  landlord's  name,  in  the  line  above,  just  as  effectually 
as  if  the  word  "  ditto"  had  been  inserted,  or  a  bracket  had 
been  used.  We  therefore  think  the  decision  of  the  re- 
vising barrister  is  wrong  on  both  these  points,  and  that  it 
must  be  reversed,  and  the  name  of  the  appellant  restored 
to  the  list. 

Decision  reversed. 
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CITY  OF  LONDON. 

(Parish  of  St.  Giles,  Cripplegatb.) 

Henry  Coogan Appellant. 

1846.  William  Endell  Luckett    •    .    Respondent. 

Thunday, 
January  29.  CASE. 


The  question  WiLLIAM  ENDELL  LUCKETT  duly  objected  to 
miacs  are"of  the  name  of  Henry  Coogan  being  retained  on  the  list  of 
vatoc  of  nofleM  Person*  entitled  to  vote  in  the  election  of  members  for 
than  KM."  (he  citv  of  London  in  respect  of  the  occupation  of  a 
Will.  4,  c.  45,  **  house,  4,  Redcross  Passage,  in  the  parish  of  St.  Giles 
oDroVfacUof^  without,  Cripplegate. 

the  decitioD  of  fhe  revising  barrister  expunged  the  name  of  the  said 
bamiter.  Henry  Coogan  from  the  said  list,  subject  to  an  appeal  to 

and  £W«,  jj.,    the  Court  of  Common  Pleas  upon  the  following  case : 
o^f^^audTvalu^is      '^'^®  qualification  of  the  appellant  was  duly  proved  in 
what  the  pre-      ^11  rcspects  except  as  to  the  value  of  the  house  so  occu- 

mises  woald  let      .   j  .      1  . 
for  under  ordi-     pied  by  him. 

sta7cw'*^d«dact-  The  rent  paid  by  the  appellant  for  the  house  in  ques- 
ing  such  charges  ^ion  was  4*.  6rf.  per  week,  amounting  to  12/.  7s.  per 

as  a  tenant  r  »  o  i- 

would  oidina-     annum.      The  landlord   paid   all    the  rates  and  taxes 

"  Vbeii  a  case   assessed  upon  the  said  house. 

!f«7!!!!*'u  \l!!!       The  landlord  of  the  said  house  was  also  the  oumer  or 

practice  is.  that 

the  case  is  hand-  lessor  of  other  houscs  in  the  same  parish,  which  honses 

ed  by  the  roaster 

to  the  attorney    Were  let  at  a  weekly  letting  ;  and  he  {b)  compounded  for 

by  whonMt  is"**  ^'^^  poor's  rate  for  all  such  houses,  and  also  for  the  said 
transmitted  to     housc  SO  occupied  bv  the  appellant :  and  the  said  land- 

the  barrister,  . 

who  returns  it  to  lord  was  assesscd  in  the  poor's  rate  book  in  respect  of 
anVhe^reufrns    the  said  house  at  five  pounds  per  annum. 

it  to  the  maa- 

*®'*^*^  <o)  Ex  relatione  magistri  Park. 

{b)  The  passages  in  italics  were  added  after  the  case  had  been  remitted  to  the 
revising  bariitter. 
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It  was  not  shoum  that  there  was  any  local  act  autho-  1846. 
fixing  such  composition ;  but  it  was  assumed  to  have  been  Coooan 
made  under  the  59  Geo.  3,  c.  12,  s.  19.  (a)  LvckeVt 

The  rates  commonly  known  as  tenant's  rates  payable  in         ^*v* 
this  parish  amounted  to  6«.  lid.  in  the  pound  per  annum, 
viz.  poor's  rate  3«.,  consolidated  rate  \s.  icf.,  police  rate 
7</.|  and  church  rate  \s. 

It  was  proved  that  the  said  house,  if  the  same  were 
rated  to  a  tenant,  would  be  assessed  at  the  rateable  value 
of  8/.  per  annum ;  upon  which  assessment  the  tenants 
rates  would  amount  to  91.  Is.  4c/.  per  annum. 

It  was  contended  on  behalf  of  the  appellant,  that  no 
other  rates  or  taxes,  except  the  poor's  rate  and  window 
tax,  ought  to  be  deducted  from  the  amount  of  rent 
actually  paid,  in  order  to  ascertain  what  was  the   ^  clear 

(a)  MauU,  J.,  observed  in  the  coarse  of  the  argument  that  that  section  does 
nor  authorize  the  composition  for  rates.  And  in  terms  it  does  not  do  so ;  it  re- 
cites, "  that  in  many  parishes,  and  more  especially  in  large  and  populous  towns* 
the  payment  of  the  poor's  rates  is  greatly  evaded,*  y  reason  that  great  numbers 
of  houses  within  such  parishes  are  let  out  in  lodgings,  or  in  separate  apartments, 
or  for  short  terms,  or  are  let  to  tenants  who  quit  their  residences  or  become  in« 
solvent  before  the  rates  charged  on  them  can  be  collected ;  and  it  hath  been  found 
that  in  many  instances  the  persons  letting  such  bouses  do  actually  charge  and 
receive  much  higher  rents  for  the  same,  upon  the  ground  and  expectatioo  that 
the  occupiers  thereof  cannot  be  effectually  assessed  to  the  poor's  rates,  and  will 
not  be  charged  with  or  pay  such  rales,  and  do  thus  obtain  as  undue  advantage 
to  themselves,  and  by  means  of  the  premises  the  other  inhabitants  of  such 
parishes  ar's  unjustly  compelled  to  pay  much  more  than  their  fair  and  due  pro- 
portions of  the  charges  of  relieving  and  maintaining  the  poor ;  *'  and  then  pro- 
ceeds to  enact  that  the  vestry  may  direct  the  owners,  being  the  immediate 
lessors  of  all  houses  let  at  a  rent  or  rate  not  exceeding  20/.  nor  less  than  6/.  by 
the  year,  for  any  less  term  than  one  year,  or  where  the  rent  is  reserved  at  any 
shorter  period  than  three  months,  to  be  rated  instead  of  the  occupiers ;  and  such 
owners  are  to  be  assessed  "  according  to  the  actual  rent  at  which  every  such 
house,  &c.  shall  be  let,  afUr  making  a  reasonable  deduction  from  wch  rent,  not 
exceeding  one-half  of  the  same" 

This  method  of  rating,  by  which  the  landlord  is  assessed  at  a  lower  sum  than 
a  tenant  would  be,  in  consideration  probably  of  the  landlord  remaining  liable  to 
the  rate  whether  the  premises  are  occupied  or  not,  is  generally  termed  a  com- 
position, and  it  is  adopted  in  several  parishes  in  respect  of  owners  of  several 
small  tenements,  though  let  by  the  year  and  at  a  rent  exceeding  20/. 


^ 
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1846.       annual  value"  of  the  said  house,  within  the  meaning  of 
CoooAN,       tl^e  27th  sect,  of  the  2  Will.  4,  c.  45 ;  and  secondly,  that 
LucMTT       ^^  *'^  *^®  ®**^  "  tenant's  rates  "  were  to  be  deducted,  yet 
R^'         that  such  deduction  should  be  made  only  upon  the  amount 
for  which  the  premises  were  assessed  to  the  landlord  (viz. 
6/.),  and  not  upon  the  rent  actually  paid  by  the  tenant ; 
and  that  no  greater  amount  than  that  which  the  land- 
lord was  actually  called  upon  to  pay  could  legally  be 
deducted. 

The  revising  barrister  was  of  opinion  thai  the  clear 
annual  value  of  the  premises  must  be  taken  to  mean  the 
rent  at  which  the  said  premises  might  reasonably  be  ex- 
pected to  let  from  year  to  year  free  of  all  tenant* s  rates 
and  taxes  at  least  (6  &  7  Will.  4,  c.  96,  s.  1) ;  that  is  to 
say,  the  rent  which  the  landlord  would  in  such  case 
receive  ;  but  inasmuch  as  there  was  no  evidence  before  the 
revising  barrister  to  enable  him  to  ascertain  what  the  said 
house  in  question  would  so  let  for  under  such  circumstances, 
he  considered  that  the  proper  principle  of  ascertaining 
the  **  clear  annual  value  "  of  the  house  in  question  was  to 
deduct  from  the  rent  actually  paid  by  the  appellant  (viz. 
IS/.  Ts.)  the  amount  of  tenant's  rates  and  taxes,''  calcu- 
lated  upon  the  rateable  value  of  the  said  house,  if  assessed 
to  a  tenant  (vi«.  21*  Is.  4e{.  J,  and  therefore  that  the  said 
house  was  not  of  the  ''  clear  yearly  value  "  of  10/. 

If  the  Court  should  be  of  opinion  that  the  said  decision 
was  wrong,  and  that  either  of  the  principles  of  calculating 
the  value  contended  for  on  behalf  of  the  appellant  was 
correct,  the  name  of  the  appellant  is  to  be  reinserted  in 
the  said  list  of  voters  as  follows  : 


"  Henry  Coog^an. 


Red  Cross  Passage. 


House. 


4,  Red  Crass  Passage.'' 


(Signed)        T.  J.  A.,  Revising  Barrister. 
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[The  case  was  partially  argued  on  Monday,  January        1846. 
26,  when  it  was  remitted  to  the  revising  barrister  for  a       Coooan," 
fuller  statement.]  ,  ^pp- 

LUCKETT, 

Wehby  for  the  appellant. — The  question  is  what  is  the  Rup, 
meaning  of  the  term  **  clear  yearly  value  "  in  the  27th 
section  of  the  Reform  Act.  It  is  submitted  that  it  means 
value  to  the  landlord  and  not  to  the  tenant.  In  Prior*s 
case,  Woodstockf{a)  a  Committee  of  the  House  of  Commons 
resolved  that  the  clear  yearly  value  of  not  less  than  10/., 
meant  a  yearly  value  to  the  landlord  of  not  less  than  10/., 
exclusive  of  the  amount  of  parochial  rates  assessed  upon 
the  tenant.  {^Maule,  J. — The  question  of  value  is  merely 
one  of  fact.]  The  principle  upon  which  it  is  to  be  calcu- 
lated is  one  of  law.  [Tindal,  C.  J.— The  word  "clear" 
must  mean  clear  of  some  deductions  and  charges.  By 
the  l9th  section  of  the  Reform  Act,  persons  seised  of 
copyhold  lands  ''  of  the  clear  yearly  value  of  not  less  than 
10/.  over  and  above  all  rents  and  charges  payable  out  of 
or  in  respect  of  the  same,  shall  be  entitled  to  vote  "  for 
counties ;  and  there  is  a  similar  provision  in  section  20  (6) 
as  to  leaseholders.]  (c)  In  those  cases  there  is  no  diffi- 
culty, the  value  there  means  the  value  to  the  voter,  the 
right  of  voting  in  counties  being  in  respect  of  property, 
and  not  of  the  occupation  of  premises,  (c/)  as  in  boroughs. 
It  is  clear  upon  the  present  case  that  the  value  to  the 
landlord  is  more  than  10/.  [Maule,  J. — He  receives 
more,  but  you  must  deduct  what  is  paid  by  him — what 
finds  its  way  to  the  parish.    It  is  no  matter  whether  the 

(a)  Fal.  &  Fits.  463. 

(fr)  Ante,  p.22»n. 

(e)  The  2Ut  section  enacU,  '<  that  no  pablic  or  parliamentary  tax,  nor  any 
church  rate,  county  rate,  or  parochial  rate,  shall  be  deemed  to  be  any  charge 
payable  out  of  or  in  respect  of  any  lands  or  tenements  within  the  meaning  of 
this  act." 

(d)  QuiBft  in  the  case  of  leaseholders  t 
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1846.       premises  are  rated  at  5/.  or  at  any  other  sum.]     A  tenant 

CoooAifi       ^*"  ^*^^  "®  ^'^*''  ^*'^®  *"  t^®  premiseB ;  supposing  he  pays 
^PP'         501,  rent,  and  the  landlord  pays  412.  taxes,  surely  the 

LCCIETT,  .  It. 

Rup.        tenant  is  not  to  lose  his  Tote. 

Grove  for  the  respondent 5  after  referring  to  Res  v. 
Chaplin^  (a)  was  stopped  by  the  Court. 

Tin  DAL,  C.  J. — The  question  whether  premises  are  of 
the  **  clear  yearly  value  of  not  less  than  10^/'  within  the 
S7th  section  of  the  Reform  Act,  is  clearly  one  of  fact,  if 
anything  can  be  a  question  of  fact.  The  revising  barrister 
has  found  that  the  premises  in  question  were  not  of  that 
value,  and  he  has  stated  a  number  of  facts,  which  do 
not  enable  us  to  say  that  he  has  come  to  a  wrong  de> 
cision. 

Maule,  J. — The  revising  barrister  has  found  a  number 
of  facts  which  have  some  bearing  upon  the  question  of 
value,  but  are  not  decisive.  What  is  said  as  to  a  principle 
is  no  principle  at  all ;  it  is  a  mere  fact.  It  might  as  well 
have  been  stated  that  several  surveyors  had  been  called, 
who  said  they  had  adopted  a  certain  system  of  valuation 
in  order  to  arrive  at  a  conclusion  as  to  the  value  of  the 
house.  The  revising  barrister,  upon  a  question  of  value, 
is  bound  to  consider  all  the  circumstances,  and  come  to  a 
conclusion  himself.  In  fact  he  must  put  himself  in  the 
situation  of  an  appraiser. 

Cresswell,  J. — The  question  appears  to  me  to  be 
what  a  tenant  would  give  for  the  house  over  and  above 
the  ordinary  burdens  to  which  he  would  be  liable  if  he 
took  it  subject  to  such  burdens. 

(a)  1  B.  &  Ad.  926. 
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Erlb,  J,— I  am  also  of  the   opinion  that  value   is       .1846. 
entirely  a  question  of  fact ;  but  I  must  say  that  I  quite       Coocan, 
concur  with  the  revising  barrister  in  thinking  that  the      i^^JIH^ 
proper  test  of  the  clear  yearly  value  is  to  ascertain  what         'W- 
the  premises  would  let  for  under  ordinary  circumstances, 
deducting  such  charges  as  a  tenant  would  ordinarily  pay. 
This  is  the  principle  acted  upon  in  settlement  casesi  which 
may  be  a  guide  to  the  revising  barrister. 

Decision  affirmed. 


[The  following  case  may  be  conveniently  inserted  here.] 
BOROUGH  OF  CHATHAM. 

Gborob  Colvillb Appellant. 

Jambs  Charles  Wood,  Town  Clerk  of  the 

Borough  of  Chatham Respondent. 

CASE.  Monday, 

February  23. 

A.T  a   Court  held  for  the  revision  of  the  lists  of  voters  in  estimatiog 
and  persons  claiming  to  be  entitled  to  vote  in  the  elec-  yearly  value"  of 
tion  of  a  member  for  the  borough  of  Chatham,  held,  &c.,  fh^"w^^lL"4*'' 
George  Colville,  on  the  list  of  voters  for  the  said  borouch  C;  1^,  a.  27), 

.  1  •        I  .  .        n  ^t      t  ■       .  111.  ,  their  fair  annual 

Within  the  parish  of  Chatham,  having  duly  objected  to  rent  is  ibe  pro- 
George  Huben,  of  Chatham  Hill,  and  William  JoUey,  SJch  "Sue  wUh- 
of  Cliatham  Hill,  on  the  same  list,  as  not  being  entitled  to  f "^  dc^Jociing 

'  '  o  thereiroro  any 

have  their  names  retained  on  such  list,  it  appeared  that  t>iing  in  respect 
each  of  them,  the  said  George  Huben  and  William  Jolley,  repairs  or  in- 
claimed  to  be  so  entitled  in  respect  of  a  house  in  the  said  '"'''°^^* 
parish,  and  that   they  had  respectively  occupied  such 
houses  during  the  required  period  at  the  yearly  rent  of 
10/.  exclusive  of  rates  and  taxes,  and  that  there  was  no 
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1846.       special  agreement  between  them  and  their  respective  land- 

CoLviLLi      '*^^^*  ^^  ^^  repairs  or  insurance.     It  further  appeared  that 

App.         the  said  rent  of  10/.  was  in  each  case  the  fair  rent  of  the 

Wood, 

Ratp.  premises.  In  support  of  the  said  objections^  it  was  con- 
tended that  the  proper  measure  of  a  clear  annual  value  of 
a  house,  within  the  meaning  of  the  2  Will.  4^  c.  45,  s.  27, 
was  not  the  rent  for  which  such  house  would  let  to  a 
tenant,  but  the  amount  of  such  rent  after  deducting  there- 
from the  average  annual  expense  of  landlord's  repairs  and 
insurance,  and  consequently  that  the  houses  in  question 
were  not  of  the  clear  annual  value  of  10/. 

Being,  however,  of  opinion  that  the  fair  annual  rent 
was  the  proper  criterion  of  value  without  any  such  deduc- 
tion, I  so  decided,  and  the  right  of  the  said  parties  to  be 
retained  on  the  list  being  established  in  all  other  respects, 
they  were  retained  accordingly. 

pPifteen  other  cases  were  consolidated  with  the  above.] 
(Signed)  T.  J.  P.,  Revising  Barrister. 

The  case  was  argued  in  last  term  (Thursday,  Jan.  15). 

Kinglake,  Serjt.,  for  the  appellant. — The  clear  yearly 
value  of  premises  does  not  mean  their  rental ;  the  rent  is 
not  a  criterion  of  the  value,  it  is  merely  evidence.  The 
meaning  of  '^  clear  yearly  value  of  not  less  than  10/.,"  in 
the  S7th  section  of  the  Reform  Act,  does  not  mean  the 
value  to  the  tenant ;  he  has  the  occupation  of  the  pre- 
mises and  the  benefit  thereof,  for  which  he  pays.  The 
principle  is  different  with  regard  to  the  value  of  premises 
in  counties.  By  the  earliest  statute  on  the  subject,  the 
8  Hen.  6,  c.  7,  the  right  of  voting  is  limited  to  persons 
who  have  "  free  land  or  tenement  to  the  value  of  40*.  by 
the  year  at  the  least,  above  all  charges,  and  who  may 
expend  40*.  by  the  year  and  above."  And  these  provi- 
sions are  repeated  in  the  10  Hen.  6,  c.  2.     By   the 
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18  Geo.  2,  c.  18,  s.  5,  it  is  enacted  that  ''  no  person  shall       1846. 
vote  without  having  a  freehold  estate  in  the  county  of  the      colvillb 
clear  yearly  value  of  40*.  over  and  above  all  rents  and        ^^' 

-  Wood, 

charges  payable  out  of  or  in  respect  of  the  same.'*  That  B$$p. 
obviously  means  the  clear  yearly  value  to  the  party  claim- 
ing the  suffrage.  Therefore  if  a  freeholder  had  a  mort- 
gage on  his  estate,  that  would  be  a  charge  which  would 
disentitle  him  from  voting,  if  he  had  not  an  estate  of  40«. 
beyond  the  mortgage.  [Tindaf,  C.  J. — In  the  6th  section 
of  that  act  there  are  several  instances  given  of  what  are 
not  to  be  considered  charges.  The  question  here  is,  whe- 
ther repairs  are  to  be  considered  a  charge.]  The  words 
'*  clear  yearly  value  "  in  the  Reform  Act  have  a  different 
meaning.  Premises  cannot  be  said  to  be  of  any  clear 
value  to  the  occupier.  [71fn</a/,  C.  J. — That  act  says 
that  the  party  must  occupy  ''  as  owner  or  tenant."  The 
words  ''clear  yearly  value"  must  apply  to  both  parties.] 
The  owner  in  such  case  votes  as  occupier.  The  meaning 
is  that  the  subject-matter  of  the  occupation  must  be  of  the 
specified  value.  [ Cretstnell,  J. — The  subject-matter  would 
be  of  the  same  value,  whether  it  was  occupied  by  the 
owner  or  the  tenant.  Suppose  in  the  case  of  a  house  in  a 
borough  occupied  by  a  tenant,  the  owner  were  to  mort- 
gage it,  or  grant  a  rent-charge  out  of  if,  would  that  dimi- 
nish the  value  of  the  house  so  as  to  deprive  the  tenant 
from  voting  ?]  It  cannot  be  contended  that  such  would 
be  the  effect.  [Cresswell,  J. — Then  you  cannot  argue  the 
case  upon  an  analogy  with  the  statutes  of  Hen.  6  and 
Greo.  S.]  There  is  an  obvious  distinction  between  the 
terms  "yearly  value"  and  "clear  yearly  value."  The 
former  means  the  gross  value,  which  may  be  more  than 
the  rent  paid ;  it  may  be  made  up  of  the  rent  and  taxes 
paid  by  the  tenant.  But  "  clear  yearly  value  "  means  that 
something  is  to  be  deducted.  And  the  question  here  is 
whether  the  amount  of  repairs  and  insurance  ought  not  to 
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1846,       be  deducted,  both  of  which  are  expenses  which  the  landlord 
CoLviLLB      *oust  incur  in  order  to  keep  up  the  value  of  the  premises. 

^PP-         [  Tindal^  C.  J. — Why  is  the  landlord  bound  to  insure  ? 

Kttp!        Many  people  are  their  own  insurers.]    The  question  will 
then  turn  upon  the  amount  of  the  necessary  repairs. 

There  are  numerous  settlement  cases  upon  the  13  &  14 
Car.  d,c.  IS,  s.  ],(a)  which  show  that  the  yearly  value, 
and  not  the  rent,  of  the  tenement  is  to  be  considered. 
Thus,  in  South  Sydenham  v.  Lamerion,{b)  where  the  pau- 
per rented  a  house  and  land  of  the  annual  value  of  13/., 
but  he  paid  only  7/.  lOs.  a  year  rent  for  them,  it  was 
held  that  as  the  tenement  was  of  the  value  of  10/.  a  year, 
it  was  little  matter  what  rent  the  pauper  paid  for  it.  In 
Rex  V.  Southu)old{c)  the  pauper  took  a  public  house  and 
some  land  in  S.,  for  which  he  was  to  pay  10/.  a  year,  and 
the  landlord  agreed  to  make  a  bowling-green  and  to  get  a 
license  for  the  house ;  without  these  the  premises  would 
be  of  the  value  of  6/.  10^.  only,  and  never  had  let  for  more ; 
the  bowling-green,  however,  was  not  made  nor  the  license 
procured,  and  the  court  held  that  the  pauper  gained  no 
settlement  in  S.,  as  the  tenement  was  not  of  the  annual 
value  of  lOZ.  Rex  v.  TomUnson  {d)  is  an  authority  to  show 
that  the  amount  of  repairs  is  to  be  taken  into  consideration 
in  estimating  the  value  of  premises.  In  that  case  a  poor's 
rate  was  made  upon  farms  at  the  rate  of  two-thirds  of  the 
estimated  yearly  value,  and  upon  houses  and  collieries 
upon  one  half.  This  was  objected  to  as  unequal ;  but  it 
was  held  that  for  all  that  appeared  to  the  contrary,  this 
might  be  a  fair  and  equal  mode  of  rating,  as  houses  and 
collieries  required  more  to  be  laid  out  on  them  for  repairs 

(a)  That  statute  authorized  the  overseeiB  to  remove  any  poor  penon  comios 
to  settle  "  in  any  tenement  undwr  ikt  ytariy  valut  of  10(.*' 
(6)  1  Stra.  57 ;  2  Bolt,  128. 
(0>  Burr.  S.  C.  140;  2  Stra.  1127. 
(d)  9  B.  &  C.  163. 
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than  farms.  The  words  in  the  13  &  14  Car.  S,  c.  12,  1846. 
are  not  so  strong  as  those  in  the  Reform  Act,  where  colville, 
they  are  *'  clear  yearly  value  of  not  less  than  10/."  In  ^w- 
Rex  V.  Lord  Granville  (a)  the  defendant  was  the  lessee  lUsp. 
of  a  coal  mine,  for  which  he  paid  a  mine  rent ;  after  he 
took  it,  he  erected  steam-engines  to  drain  the  mines  and 
raise  the  coals,  and  railroads  to  carry  them,  without  which 
the  mine  could  not  be  worked ;  he  was  rated  for  this  mine, 
&c.  on  989/.  18^,,  whereas  the  mine  rent  he  paid  the  year 
before  amounted  only  to  80ZI.  8s.  \  but  the  mine  in  its 
then  improved  state,  from  its  engines,  &c.  would  let  to 
a  tenant  for  the  full  sum  at  which  it  was  rated.  The 
court  held  that  the  rate  was  rightly  laid  for  the  higher 
sum ;  the  defendant  raised  the  annual  value  of  the  mine 
by  his  improvements,  and  whether  this  be  done  by  the 
owner  or  the  tenant,  the  occupier  is  in  all  cases  properly 
rateable  upon  the  improved  value.  Suppose  a  landlord 
lets  one  house  for  10/.  rent,  doing  the  repairs  himself,  and 
another  precisely  similar  bouse  for  which  the  tenant  pays 
8/.  rent,  and  does  the  repairs,  the  value  of  either  house 
could  not  be  more  than  81.  The  6  &  7  Will.  4,  c.  96, 
8.  1,  may  be  taken  as  a  legislative  interpretation  of  what 
is  meant  by  "  clear  annual  value.*'  The  words  in  that 
act  are  ^*  net  annual  value/'  which  must  mean  the  same 
thing ;  and  that  is  defined  to  be  "  the  rent  at  which  the 
same  (hereditaments)  might  reasonably  be  expected  to  let 
from  year  to  year,  free  (6)  of  all  usual  tenant's  rates  and 
taxes,  and  tithe  commutation  rent-charge,  if  any,  and  de- 
ducting therefrom  the  probable  average  annual  cost  of  the 
repairs^  insurance,  and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent."  [Cress-^ 
well,  J. — Your  argument  is  that  the  ''  clear  yearly  value  " 

(a)  9  B.  2i  C.  IBS. 

(6)  Vid.  Archb.  J.  P.  vol.  iii.  p.  126,  d. 
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1846.       must  mean  the  clear  value  to  the  landlord,  and  yet  you 

CoLTiLLi,     admit  that  if  the  premises  were  mortgaged,  they  would  not 

wSd         remain  of  the  same  value  to  him  as  before*     Erie,  J. — 

^'        Docs  not  the  term  **  clear  yearly  value  "  mean  what  the 

property  would  fairly  let  for  to  a  tenant  under  ordinary 

circumstances  ?   And  "  rateable  value  "  such  amount,  after 

making  certain  deductions  mentioned  in  the  Parochial 

Assessment  Act  (6  &  7  Will  4,  c.  96)  ?     Tindal,  C.  J.— 

In  Rex  V.  Tomlinson  probably  the  tenant  did  the  repairs 

himself,  which  would  make  the  premises  of  less  value  to 

him.]    That  does  not  appear. 

No  one  appeared  for  the  respondent. 

Cur.  adv.  mdt. 

TiNDAL,  C.  J«  now  delivered  the  judgment  of  the 
Court. 

In  this  case  the  point  of  law  reserved  by  the  revising 
barrister  for  our  determination  was,  whether  in  the  case 
of  a  person  claiming  the  right  to  vote  for  a  borough  by 
reason  of  the  occupation  of  a  house  as  tenant,  the  fair 
annual  rent  was  the  proper  criterion  of  value  without 
deducting  therefrom  the  average  annual  expense  of  land* 
lord's  repairs ;  and  we  are  of  opinion,  the  revising  bar- 
rister was  right  in  holding  the  fair  annual  rent,  without 
making  such  deduction,  to  be  the  clear  yearly  value  within 
the  meaning  of  the  statute  S  Will.  4,  c.  45,  s.  £7. 

It  was  indeed  contended  before  the  revising  barrister 
not  only  that  the  average  annual  value  of  the  landlord's 
repairs  should  be  deducted  from  the  rent  paid  by  the 
occupier,  but  the  landlord's  expense  of  insurance  also. 
But  this  latter  appears  so  plainly  to  be  a  voluntary  charge 
on  the  part  of  the  landlord,  who,  if  he  thinks  right,  may 
be,  and  very  often  is,  his  own  insurer,  that  we  declared  our 
opinion  in  the  course  of  the  argument  that  the  insurance 
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never  could  be  held  a  necessary  deduction  in  order  to        1846. 
ascertain  the  clear  yearly  value  of  the  premises.  Coltills, 

And  we  think  the  same  as  to  the  deduction  of  the       ^^^ 
landlord's  repairs.  '^* 

This  is  the  case  of  the  occupier  of  a  house  as  tenant, 
who  pays  a  rent  of  10/.  per  annum  exclusive  of  rates  and 
taxes,  that  is,  so  far  as  the  tenant  is  concerned^  a  clear 
yearly  rent  to  the  landlord  of  10/.  per  annum.  But  the 
statute  requiring  that  the  house  must  be  of  the  clear 
yearly  value  of  10/.  per  annum,  in  order  to  confer  a  quali- 
fication, it  is  undoubtedly  not  enough  to  find  that  the 
tenant  pays  a  rent  of  that  amount ;  for  it  is  manifest  such 
rent  is  not  necessarily  the  measure  of  the  (rue  value ;  the 
rent  may  be  exorbitant,  and  such  as  no  other  tenant  would 
give ;  or  it  may  have  been  fraudulently  fixed  at  that  sum 
in  order  to  acquire  the  vote.  It  is  necessary,  therefore,  in 
order  to  satisfy  the  statute,  to  show  further  that  the  house 
is  of  that  clear  yearly  value ;  and  for  that  purpose  it  is 
found  in  the  case  before  us  that  10/.  per  annum  is  the  fair 
rent  of  the  premises.  And  whether  this  is  the  proof  of 
the  clear  yearly  value  is  the  question  before  us. 

There  is  some  difficulty  in  ascertaining  the  true  mean- 
ing of  the  act  in  the  use  of  this  expression.  When  the 
right  to  vote  depended  as  it  did  formerly  on  property  only, 
there  was  no  difficulty  in  discovering  the  clear  yearly  value. 
Thus,  where  the  8  Hen.  6,  c.  7,  ordained  that  the  knights 
of  the  shires  should  be  chosen  by  people  '' whereof  every 
one  shall  have  free  tenement  to  the  value  of  40«.  by  the 
year  at  the  least  above  all  charges ;"  and  again  where  the 
18  Geo.  3,  c.  18,  s.  5,  has  enacted  that  no  person  shall 
vote  without  having  freehold  ^^  of  the  clear  yearly  value  of 
4f)s.,  over  and  above  all  rents  and  charges  payable  out  of 
or  in  respect  of  the  same,"  it  was  easy  to  prove  the  yearly 
value  to  the  owner,  more  especially  when  the  6th  section 
of  the  latter  act  had  defined  the  nature  of  the  charges  in- 

VOL,  I. — B.  A,  3  c 
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1846.       tended  to  be  deducted^  by  enacting  that  "  no  public  or 

CoLviLLi,     parliamentary  tax,  nor  any  rate  or  assessment  whatever. 

Wood         should  be  deemed  to  be  any  charge  payable  out  of  or  in 

^^*        respect  of  any  freehold  estate  within  the  meaning  of  the 

act." 

But  in  the  present  case  the  legislature  has  created  a 
new  qualification  for  voting,  namely,  that  of  the  occupier, 
as  tenant,  of  a  house  of  the  clear  yearly  value  of  not  leas 
than  10/. ;  applying  to  the  case  of  the  tenant  a  description 
or  definition  which  in  strictness  of  language,  and  under 
former  enactments,  belonged  exclusively  to  the  owner  of 
the  property.  For  in  strict  propriety  of  language,  al- 
though the  rent  may  be  a  fair  criterion  of  the  value  to  the 
landlord,  it  cannot  be  so  to  the  tenant;  the  value  in  the 
case  of  the  latter  depending  on  the  use  to  which  he  puts  it, 
the  profit  he  makes  by  his  occupation,  and  other  circum- 
stances that  exist  in  each  case,  quite  independently  of  hia 
paying  10/.  a  year  rent  to  the  landlord. 

But  we  think  it  obvious  the  legislature  could  never  have 
intended  that  the  right  of  a  tenant  to  vote  should  depend 
upon  calculations  so  nice,  artificial  and  difficult  of  appli- 
cation. And  although  it  may  not  be  easy  to  give  effect 
to  all  the  words  of  the  section,  we  think  they  may  well 
bear  the  meaning,  that  where  a  house  is  occupied  by  a 
tenant  at  the  clear  annual  rent  of  10/.,  if  such  house  is 
fairly  worth  that  rent  to  any  one  wanting  to  occupy  it,  if 
the  house  would  generally  fetch  such  rent,  the  occupa- 
tion is  that  of  a  house  of  the  clear  yearly  value  of  not  leas 
than  10/.,  so  far  as  the  tenant  is  concerned. 

For  we  think  the  legislature  intended  that  any  person 
who  is  in  such  a  condition,  both  as  to  credit  and  circum- 
stances, as  to  be  allowed  by  the  owner  of  a  house  which  is 
fairly  worth  the  clear  sum  of  10/.  to  rent  by  the  year,  to 
become  his  tenant  thereof,  is  a  fit  person  also  to  have  a  vote 
in  the  election  of  a  member  of  parliament  for  a  borough. 
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i  In  the  course  of  the  argument  we  were  referred  to  cases        1846. 

I  of  rating  under  the  Settlement  Act,  1 S  Car.  2,  c.  42.    But     Colvillb. 

\i  we  think  the  appellant  can  derive  no  benefit  from  those        ^^^^^ 

I  cases.   The  rateable  value  of  property  has  generally  been         R^* 

considered  that  which  it  would  fairly  let  for,  the  tenant 
I  bearing  all  such  public  burdens  as  by  law  attach  to  his 

I  occupation.     And  in  consequence  of  disputes  as  to  the 

t  principle  upon  which  properties  more  or  less  perishable 

)  should  be  rated,  the  statute  6  &  7  Will.  4,  c.  96,  was 

I  passed,  and  that  statute  prescribed  the  mode  of  ascer- 

I  taining  the  rateable  value  of  all  kinds  of  property,  viz. 

,  that  it  should  be  the  net  annual  value  left,  after  making 

^  certain  deductions  specified  in  the  act  from  the  rent  that 

could  be  obtained  for  it ;  and  if  we  had  found  in  the 
I  2  Will.  4,  c.  46,  8.  27,  the  expression  **  rateable  value," 

J  we  must  have  ascertained  such  value  by  applying  the  rule 

lidd  down  by  the  6  &  7  Will.  4,  c.  96.  But  the  expression 
which  we  have  to  construe  is  *'  clear  yearly  value,"  with- 
out any  directions  as  to  the  mode  of  ascertaining  it  The 
consideration  of  these  statutes,  therefore,  made  entirely 
diverse  intuitu,  does  not,  as  we  conceive,  militate  against 
the  principle  we  have  laid  down  as  that  which  ought  to 
give  us  the  interpretation  of  the  27th  section  of  the 
2  Will.  4,  c.  45.  And  for  these  reasons  we  think  the  de- 
cision of  the  revising  barrister  is  to  be  affirmed. 

Decision  affirmed. 
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CITY  OF  LONDON. 

(Parish  of  Saint  Margaret,  Lothbury.) 


1846. 

Thuraday, 
Janvary  29. 

The  place  of 
abode  of  a  voter 
it  DO  Dart  of  his 
qnalincatioD. 
Where  the 
place  of  abode  is 
iDcorrectlj 
stated  io  the 
liftt  of  voters,  it 
may  be  aaaeoded 
by  the  revising 
barrister  under 
the  6  Vict,  c 
IB,  s.  40. 


William  End  ell  Luckbtt 
Philip  Lionel  Knowlbs 

CASE. 


Appellant. 
Respondent. 


William  endell  luckett  duly  objected  to 

the  name  of  Philip  Lionel  Knowles  being  retained  in  the 
list  of  persons  entitled  to  vote  in  the  election  of  members 
for  the  city  of  London  in  respect  of  property  occupied 
within  the  parish  of  Saint  Margaret^  Lothbury. 

The  revising  barrister  retained  the  name  of  the  said 
Philip  Lionel  Knowles  upon  the  said  list,  subject  to  an 
appeal  to  the  Court  of  Common  Pleas  upon  the  following 
case: 

The  name  of  the  respondent  appeared  upon  the  said 
list  as  follows : 


Nane,  fte. 

Place  of 
Abode. 

Nature  of 

Street,  Ac,  wbcre 
ailaated. 

Philip  Lionel  Knowles. 

Greenwich. 

Counting  House. 

1,  Bank  Chambera. 

The  only  point  in  the  case  was  as  to  the  power  of  the 
revising  barrister  to  alter  the  place  of  abode  of  the  re- 
spondent as  described  in  the  said  list. 

It  was  proved  that  the  respondent's  place  of  abode  was 
at  Queen  Square,  Bloomsbury,  and  not  at  Greenwich,  as 
described  in  the  said  list,  and  that  both  Greenwich  and 
Queen  Square  were  within  seven  miles  of  the  city  of 
London.  The  respondent  then  required  the  revising 
barrister  to  alter  the  place  of  his  abode  as  described  in 
the  said  list,   but  it  was  contended   on  behalf  of  the 
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appellant  that  the  revising  barrister  had  no  power  to  do        1846. 
so,  inasmuch  as  the  place  of  abode  was  an  essential  part       locutt 
of  the  description  of  the  qualification  of  the  respondent,         ^pp- 
which  the  revising  barnster  was  not  at  liberty  to  change         Rup. 
under  the  40th  sect,  of  the  6  Vict.  c.  18.  (a) 

The  revising  barrister  decided  that  the  place  of  abode 
was  no  part  of  the  description  of  the  qualification  of  the 
respondent ;  and  that  the  erroneous  statement  of  the  said 
place  of  abode  was  a  mistake  in  the  said  list,  which  under 
the  said  section  the  revising  barrister  had  power  to  correct, 
and  he  altered  the  place  of  abode  accordingly. 

If  the  court  should  be  of  opinion  that  the  decision  of 
the  revising  barrister  was  wrong,  the  name  of  the  re- 
spondent is  to  be  expunged  from  the  said  list. 

(Signed)        T.  J.  A.,  Revising  Barrister. 

Grove  for  the  appellant. — It  is  submitted,  first,  that 
the  place  of  abode  of  a  party,  whose  name  is  down  upon 
the  list  of  voters,  is  part  of  his  qualification,  and  therefore 
cannot  be  altered  by  the  revising  barrister ;  or,  secondly, 
if  it  is  not  part  of  the  qualification,  still  it  is  an  essential 
part  of  the  description,  and  the  mistake  in  this  instance 
was  of  such  a  nature  that  the  revising  barrister  had  no 
power  to  amend  it. 

If  the  place  of  abode  is  part  of  the  qualification  of  a 
party,  then  a  misdescription  thereof  cannot  be  amended. 
In  Barileti,  App.,  Gibbs,  Re8p.,(&)  where  the  qualification 
of  a  party  consisted  in  the  occupation  of  several  premises 
in  immediate  succession,  and  he  was  registered  in  respect 
only  of  the  premises  last  in  his  occupation ;  it  was  held 
that  this  was  a  misdescription  of  his  qualification,  which 
the  revising  barrister  had  no  power  to  correct.  [Maule^ 
J. — The  misdescription  in  that  case  was  in  the  fourth 

(a)  AnU,  p.  104,  n.  (6)  Anie,  p.  98. 
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1846.       columDi  which  conftains  the  local  description  of  the  qualify- 
LucMTT       ^^8  property.]    The  observations  of  the  Court  in  giving 
^FP'        judgment  are  very  strong  to  show  that  the  object  of  the 
Rup.  '      Registration  Act  is  to  give  strict  and  ample  information  as 
to  the  qualification  of  the  parties  whose  names  are  upon  it. 
In  Tudball,  App.,  The  Town  Clerk  o/BriUol,  Resp.,(a) 
a  notice  of  objection  was  held  bad  because  it  contained 
an  incorrect  statement  of  the  qualification  of  the  objector, 
which  was  calculated  to  mislead  the  party  objected  to. 
[Maule,  J. — ^That  case  has  no  application  here.    It  is  to  be 
observed  that  by  the  Reform  Act  it  was  necessary  in  the 
list  of  county  voters  to  state  their  places  of  abode,  but  it 
was   not   necessary    in  the  list  of  borough   voters,  {b) 
Probably  the  reason  was  that  the  county  voter  might  live 
anywhere,  but  the  borough  voter  must  live  within  seven 
miles  of  the  borough.]      Still  as  the  place  of  abode  of  the 
borough  voter  is  now  required  to  be  stated,  it  must  be 
stated  truly.     This  is  not  merely  an  insufficient  or  in- 
correct description  of  the  respondent's  place  of  abode,  it 
is  altogether  a  false  description.     [Tindal,  C.  J. — Surely 
the  words  of  the  40th  section  as  to  the  power  of  amend- 
ment are  very  large.    In  case  the  place  of  abode  of  a 
party  is  wholly  omitted  or  insufficiently  described  for  the 
purpose  of  being  identified,  the  revising  barrister  is  to  ex- 
punge the  name,  unless  the  matter  omitted  or  insufficiently 
described  be  supplied  to  his  satisfaction,  in  which  case  he 
is  to  insert  the  same.     Maule,  J. — In  this  case  the  place 
of  abode  is  not  sufficiently  described  for  the  purpose  of 
identification;  why  should  not  the  revising  barrister  insert 
the  real  place  of  abode  when  it  is  supplied  ?  He  clearly 
may  supply  a  total  omission  of  the  place  of  abode ;  surely 
the  same  power  ought  to  apply  in  the  case  of  a  misde- 

(a)  Ante,  p.  8. 

(6)  Vi<U  2  Will.  4,  c.  46,  Schedule  H.,  No.  3,  auto,  p.  535;  Schedule  I.. 
Nos.  1  and  2. 
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I  scription.]    A  total  omission  could  not  mislead  any  one.        1846. 

p  [Maule,  J. — It  comes  then  to  a  question  of  degree.]     It  is       litcibtt, 

^  clear  the  barrister  cannot  alter  the   description  of   the      xnowlm 

I  qualification.      [Maule,  J. — It  is  equally  clear^  in  my         Resp. 

I  opinion,  that  the  place  of  abode  forms  no  part  of  the 

^  qualification.]     The  power  of  correcting  any  mistake, 

I  given  by  the  first  part  of  the  40th  section,  applies  only, 

as  was  observed  by  Tindalf  C.  J.,  in   Wood,  App.,   The 
^  Overseers  of  WiUesden,  Resp.,  (a)  to  **  any  mere  slight 

mistake  which  is  not  calculated  to  mislead."  This  is  a 
mistake  essentially  calculated  to  mislead ;  and  such  a 
misdescription  might  be  given  for  that  very  purpose. 
Greenwich  alone,  it  is  submitted,  was  an  insufficient  de- 
scription. [Tindal,  C.  J. — Surely  you  must  admit  that  if 
the  respondent  had  lived  in  Greenwich,  the  barrister 
might  have  added  the  street;  it  would  have  been  so  clearly 
for  the  purpose  of  more  clearly  identifying  the  place  of 
abode.  Maule,  J. — It  certainly  seems  somewhat  like 
shutting  the  stable  door  after  the  steed  is  stolen,  that  the 
description  may  be  amended  for  the  purpose  of  identifica- 
tion, when  the  object  of  the  identification  is  at  an  end. 
Webby,  for  the  respondent. — The  identification  may  per- 
haps be  for  the  polling.]  It  is  submitted  that  such  a  case 
as  the  present  is  neither  within  the  words  or  the  scope 
and  spirit  of  the  40th  section. 

Webby,  for  the  respondent,  was  not  called  upon. 

TiNDAL,  C.  J.  ^t  appears  to  me  that  the  powers  of 
amendment  given  by  the  40th  section  of  the  Registration 
Act  are  sufficiently  large  to  let  in  the  amendment  made 
by  the  revising  barrister  in  this  case.  The  section 
provides  for  two  cases  with  reference  to  the  place  of 
abode  of  a  party ;  first,  where  it  is  wholly  omitted  in  the 
list  of  voters ;  and  secondly,  where  it  is  insufficiently  de- 

(a)  Ante,  ^.527;  md$p.537. 
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1846        scribed  for  the  purpose  of  being  identified.     In  either 


Luc«ETT,  case  the  revising  barrister  is  to  expunge  the  name  of  the 
KvowhEB  V^^y*  unless  the  error  is  rectified  to  his  satisfaction 
K««p-  during  the  progress  of  the  revision,  in  which  case  he  is  to 
make  the  requisite  amendment.  There  can  be  no  doubt 
therefore  that  a  total  omission  might  be  supplied ;  but  it 
is  now  contended  that  the  second  predicament,  as  to  in- 
sufficiency of  description,  must  be  limited  to  cases  where 
the  description  is  merely  incorrect  in  some  particular  or 
not  sufficient  for  the  purpose  of  identifying  the  place  of 
abode,  and  that  it  does  not  extend  to  a  case  where  the 
description  is  wholly  wrong,  as  in  the  present  instance, 
where  the  place  of  the  abode  of  the  respondent  is  stated 
in  the  list  to  be  Greenwich,  the  real  place  being  Queen 
Square,  Bloomsbury ;  and  it  is  said  that  this  cannot  be 
considered  merely  as  an  insufficient  description  for  the 
purpose  of  identification.  But  I  think  the  clause  is  to  be 
fairly  and  liberally  construed  ;  and  that  it  was  meant  to 
include  any  description  of  a  place  of  abode,  by  which  a 
party  could  not  be  found.  I  am  of  opinion  therefore  that 
the  decision  of  the  revising  barrister  was  right. 

Maule,  J. — I  also  am  of  opinion  that  the  name  of  the 
respondent  was  properly  retained  upon  the  list  of  voters. 
The  revising  barrister  was  bound  to  retain  it  under  the 
circumstances,  unless  some  evidence  was  laid  before  him, 
which  would  authorize  him  to  expunge  it.  But  the  only 
evidence  given  was,  that  the  place  of  the  respondent's 
abode,  instead  of  Greenwich,  should  have  been  Queen 
Square,  Bloomsbury.  Upon  which  the  barrister  is  asked 
to  expunge  the  name.  But  some  reason  must  be  given 
for  his  so  doing.  It  was  necessary  for  the  respondent  to 
prove  his  qualification  as  stated  in  the  list.  It  is  said 
indeed  that  the  place  of  abode  of  a  voter  is  part  of  his 
qualification ;  but   I   cannot  agree  to  that  proposition. 
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I  There  is  a  proviso  in  the  S7th  section  of  the  Reform  Act       1846. 

!  that  every  borough  voter  must  reside  for  a  certain  time  "~_~ 

[  within  certain  limits  of  the  borough ;  but  during  that  time         App. 

he  may  have  more  than  one  place  of  abode  within  those        'jg^p.  ' 

I  limits.    The  only  place  of  abode  that  would  appear  on 

the  list  would  be  the  place  where  he  lived  at  the  time  the 
list  was  made  out.     And  if  that  is  incorrectly  stated^  why 

I  should  the  voter  lose  his  franchise  ?  The  case  clearly  does 

not  fall  within  that  clause  of  the  40th  section  of  the  Regis- 
tration Act  which  requires  the  revising  barrister  to  expunge 
the  name  of  a  party,  if  his  qualification,  as  stated  in  the 
list,  is  insufiicient  to  confer  the  franchise.  The  qualifi- 
cation here  as  stated  is  quite  sufficient.  Then  the  only 
other  power  to  expunge  (except  in  the  case  of  a  party 
proved  to  be  dead)  is  given  under  a  subsequent  provision 
of  that  section,  which  provision,  it  is  to  be  observed,  does 
not  commence  by  conferring  on  the  barrister  the  power 
to  amend,  but  by  authorizing  him  to  expunge  a  name  in 
certain  instances.     The  objector  therefore  in  this  case 

,  must  insist  that  the  voter  comes  within  those  instances, 

for  if  he  does  not,  the  power  to  expunge  does  not  arise. 
The  objector  then  must  say  that  the  place  of  abode  of  the 

I  voter  is  either  wholly  omitted,  or  insufficiently  described  for 

^  the  purpose  of  identification.     But  in  either  case   the 

power  to  expunge  is  coupled  with  the  power  to  amend ; 
that  is,  the  barrister  is  to  expunge  the  name,  "  unless  the 

,  matter  or  matters  so  omitted  or  insufficiently  described  be 

supplied  to  the  satisfaction  of  such  barrister  before  he  shall 
have  completed  the  revision  of  such  lists,  in  which  case  he 
shall  then  and  there  insert  the  same  in  such  lists."  In  this 
case  the  matter  was  so  supplied  and  inserted  by  the  re- 
vising barrister.  It  is  perfectly  clear  to  me  therefore^ 
either  that  he  had  no  power  to  expunge  the  name,  or  only 
a  conditional  power  to  do  so  if  the  correct  description  of 
the  place  of  abode  had  not  been  supplied. 
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1846.  Crebswell,  J. — I  am  of  the  same  opinion.    The  4<Hh 

L„c^,„  section  begins  by  authorizing  the  barrister  to  correct  any 
^f»p.  mistake  in  the  list.  That  may  mean  a  general  power  to 
Rnp.  '  correct,  or  it  may  be  limited  to  the  mistakes  that  are 
afterwards  pointed  out.  It  then  goes  on  to  say,  that  he 
shall  expunge  the  name  of  every  party  where,  among  other 
things,  the  place  of  his  abode  shall  be  either  wholly 
omitted  or  insuflSciently  described  for  the  purpose  of 
identification.  That  may  be  one  method  of  correcting  a 
mistake,  namely,  by  expunging  the  name  of  the  party ; 
and  if  the  section  stopped  there,  it  would  seem  to  be  the 
only  method  specifically  pointed  out  of  correcting  such 
mistakes  ;  but  it  goes  on  to  say,  that  if  the  proper  facts 
are  supplied,  they  may  be  inserted.  Now  the  putting 
down  of  a  wrong  place  of  abode  is  either  within  this  part 
of  the  section,  or  it  b  not ;  if  not,  then  the  barrister  must 
leave  the  name  with  such  wrong  address ;  if  it  is,  he  may 
alter  it.  Qu&cunque  vi&,  therefore,  the  barrister  was  right 
in  retaining  the  name  of  the  respondent. 

Erle,  J. — I  also  think  the  decision  of  the  revising 
barrister  was  right.  The  main  intention  of  the  40th 
section  appears  to  be  to  prevent  a  bon&  fide  qualification 
from  being  defeated  by  a  mere  technical  mistake.  The 
section  begins  with  a  very  general  power  to  correct  any 
mistake ;  and  I  am  inclined  to  think  that  the  power  to 
amend  in  this  case  might  come  within  that  power.  The 
section  then  provides  for  the  specific  instances  of  omission 
of  the  place  of  abode  or  insufficient  description  thereof  for 
the  purpose  of  identification.  I  can  see  no  reason  why  a 
mistaken  statement  of  the  place  of  abode  should  not  be 
considered  as  such  an  insufficient  description.  It  is  clearly 
within  the  spirit  of  the  act,  and  no  public  evil  can  result 
from  such  a  construction  of  it.  It  is  a  remedial  section, 
and  ought  to  be  construed  liberally. 

Decision  affirmed. 
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I  CITY  OF  LONDON. 

(Parish  op  Saint  Dunstan  in  the  West.) 

William  Endell  Luckbtt    .    .     .  Appellant. 

-John  Bright Respondent. 

^  1846. 

CASE.  nuricioy, 

JaniMry  29. 

William  endell  luckett  duly  objected  to  supe«oD.wew 

the  name  of  John  Bright  being  retained  upon  the  list  of  orVhouUlTl!. 
persons  entitled  to  vote  for  members  of  parliament  for  the  >t  ^^  annual 

.         .•  T        ,         .  n   1  .  ^      .. .  rent  of  200/. 

City  of  London,  m  respect  of  the  occupation  of  a  ''  house,  There  was  no 
No.  67,  Fleet  Street."  re:;:2o  °.h". 'pur- 

The  revising  barrister  retained  the  name  of  the  said  V^  for  which 

^  the  premises 

John  Bright  upon  the  said  list,  subject  to  an  appeal  to  were  to  be  ased, 
the  Court  of  Common  Pleas  upon  the  following  case :  uwd infact for 
The  respondent,  together  with  Richard  Cobden,  George  ^^l^^^^^! 
Wilson,  Abraham  Walter  Paulton,  Robert  Ross  Rowan  ciatiop,  of  which 
Moore  and  Peter  Alfred  Taylor,  were  the  joint  lessees  of  were  members. 
the  said  house,  67,  Fleet  Street,  under  a  demise  for  a  il^^nt?  wages 
term  of  three  years,  from  the  29th  day  of  September,  'w©  paid  out 

I  "^  •'  ^  of  the  funds  of 

A.D.  184S,  in  consideration  of  the  payment  of  a  premium  that  association. 
of  150/.,  and  of  a  yearly  rent  of  200/.  The  said  lessees  ben  onhTasso- 
were  the  only  persons  appearing  as  contracting  parties  ^*"|J*j*bu8?'*^^* 
with  the  lessor,  or  liable  to  him  for  the  rent  of  the  said  thereof  upon  the 
premises;  and  there  was  no  mention  in  the  lease  of  any  the  said  lessees, 
other  parties,  or  of  the  purposes  for  which  the  said  pre-  were  daily'upon 
mises  were  taken.     But  it  appeared  in  evidence  that  the  ^^^^>  V^^^J 

. ,  .  ^    n        t  n  .     *>»n«cting  the 

said  premises  were  used  for  the  purposes  of  a  certain  business  of  the 
voluntary  association  of  persons  styling  themselves  **  The  partly  transact- 
National  Anti-Com-Law  League."     More  than  twenty  "^i„*?''®''° 
other  parties,  members  of  the  said  association,  subscribed     ^^id,  that  the 
various  sums  of  money  to  a  common  fund,  for  the  purpose  the  premises  as 
of  carrying  out  the  objects  of  the  said  association.     The  the'other  mem-* 

bers  of  the  asso- 
cittioD  were  not  in  the  joint  occupation  of  the  same  as  tenants. 
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1846. 


LUCKCTT, 

Bbioht, 
Rssp. 


respondent  and  his  said  co-lessees  were  also  subscribers 
to  the  said  common  fund.  The  rent  of  the  said  premises 
was  paid  out  of  the  said  fund»  as  were  also  the  various 
servants  who  had  charge  of  the  said  premises.  Various 
members  of  the  said  association  transacted  the  business 
of  the  said  association  upon  the  said  premises^  and  the 
respondent  and  his  co-lessees^  when  in  London,  were 
daily  upon  the  said  premises,  partly  transacting  the  busi- 
ness of  the  said  association  and  partly  transacting  their 
own  affairs. 

It  was  contended  on  the  part  of  the  appellant,  that  the 
respondent  and  his  said  co-lessees  did  not  occupy  the  said 
house  **  as  tenants,"  within  the  meaning  of  the  27th  sec- 
tion of  the  2  Will.  4,  c.  45.  (a)  or  that  if  they  did,  the 
same  was  jointly  occupied  by  them  and  the  other  members 
of  the  said  association  as  tenants,  and  then  that  the  clear 
yearly  value  of  the  said  premises,  divided  by  the  number 
of  the  said  occupiers,  would  not  give  a  sum  of  not  less 
than  10/.  for  each  and  every  such  occupier,  within  the 
meaning  of  the  S9th  section  of  the  said  statute.  (6) 

The  revising  barrister  decided  that  the  respondent 
and  his  said  co-lessees  did  occupy  the  said  premises  ''  as 
tenants,"  and  that  the  same  were  not  jointly  occupied  by 
them  and  the  other  members  of  the  said  association  as 
tenants. 

If  the  Court  shall  be  of  opinion  that  the  said  decision 
was  wrong,  the  name  of  the  said  John  Bright  is  to  be 
expunged  from  the  said  list. 

(a)  Ante,  p.  286,  n. 

{h)  2  Will.  4,  c.  46,  s.29,  enacts,  "  that  where  aoy  premises  as  aforesaid, 
ID  any  such  city  or  borough,  or  in  any  place  sharing  in  the  election  therewith, 
shall  be  jointly  occupied  by  more  persons  than  one,  as  owners  or  tenants,  each 
of  such  joint  occupiers  shall,  subject  to  the  conditions  hereinbefore  contained, 
as  to  persons  occupying  premises  in  any  such  city,  borough  or  place,  be  entitled 
to  vote  in  the  election  for  such  city  or  borough,  in  respect  of  the  premises  so 
jointly  occupied,  in  case  the  clear  yearly  value  of  such  premises  shall  be  of  an 
amount  which,  when  divided  by  the  number  of  such  occupiers,  shall  give  a  sum 
of  not  less  than  10/.  for  each  and  every  such  occupier,  but  not  otherwise." 
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[The  cases  of  the  five  co-lessees  of  the  respondent  were        1846. 

consolidated  with  the  above.]  Luckett, 

(Signed)        T.  J.  A.,  Revising  Barrister.  ^^w- 


Crrove  for  the  appellant. — The  respondent  and  his  co- 
lessees  clearly  did  not  occupy  the  premises  in  question  as 
tenants.  That  they  were  tenants  cannot  be  disputed; 
but  the  case  is  one  of  a  mere  partial  user  of  the  premises 
by  them,  and  not  of  an  occupation.  In  Rex  v.  Dit- 
cheat, {a)  which  turned  upon  the  construction  of  the  word 
"  occupy,"  in  the  6  Geo.  4,  c.  57,  Littledale,  J.  said, 
"  There  is  a  material  difference  between  a  holding  and  an 
occupation.  A  person  may  hold  though  he  does  not 
occupy.  A  tenant  of  a  freehold  is  a  person  who  holds  of 
another:  he  does  not  necessarily  occupy.  In  order  to 
occupy,  a  party  must  be  personally  resident  by  himself  or 
his  family."  (6)  In  Rex  v.  St.  Nicholas,  Rochester,  (c) 
that  learned  judge  explained  that  sentence  as  follows: 
*'  What  I  am  reported  to  have  said  in  Rex  v.  Ditcheai, 
as  to  the  meaning  of  the  word  occupation,  applies  to  a 
constructive  occupation  only,  which  was  sufficient  to  satisfy 
the  statute  that  governed  that  case.''  This  must  be  a 
constructive  occupation,  if  any  thing ;  the  lessees  have  no 
possessory  controul  over  the  premises ;  the  servants  are 
not  theirs,  nor  does  the  furniture  appear  to  be.  [^Cress- 
well,  J. — There  does  not  appear  to  be  any  trust  in  the 
lease  that  they  should  hold  the  premises  for  the  other 
parties.]  The  rent  is  paid  by  the  Anti-Corn-Law  League. 
[Cresswell,  J.— Not  exactly.  The  case  finds  that  it  is 
paid  out  of  the  funds  of  the  association.]  It  is  not  stated 
that  the  lessees  have  a  residence  in  London ;  and  it  would 
rather  appear  that  they  have  not,  as  it  is  stated  that, 
"  when  in  London,"  they  were  daily  upon  the  premises. 

(a)  9  B.  &  C.  176.  (fr)  lb.  p.  183.  (e)  5  B.  &  Ad.  219. 


Rssp, 
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1846.       They  used  the  house  much  m  the  same  way  as  a  director 
X,yj,^£i^       ®^  *  railway  company  might  use  one  of  the   stations. 
Jpp.         [ErlCf  J. — Are  there  not  many  persons  who  keep  counting 
jReip. '       houses  in  London,  and  live  elsewhere  P]    The  servants 
here  could  exclude  the  respondent  at  any  time  from  the 
premises.    [TimkU,  C.  J. — How  does  that  appear?     He 
and  his  co-lessees  had  the  legal  interest.    The  case  does 
not  find  that  the  other  members  of  the  association  came 
to  the  premises  against  the  will  of  the  lessees.]     They 
seem  to  have  given  up  possession  of  the  house  entirely  to 
the  League,  by  whom  the  whole  premises  are  occupied, 
no  part  being  reserved  for  the  lessees.     [Tindal,  C.  J. — 
They  use  the  premises  for  their  own  purposes.] 

At  any  rate  it  is  a  case  of  joint  occupation  with  the  other 
members  of  the  League,  and  then  the  premises  are  not  of 
sufficient  value.  The  real  occupation  is  by  the  servants, 
who  are  the  servants  of  the  whole  body.  ITirulal,  C,  J. — 
They  are  partly  under  the  controul  of  the  lessees,  who  are 
members  of  the  association.]  But  the  servants  are  not 
theirs  exclusively ;  they  could  not  discharge  them. 
Welsby  for  the  respondent  was  not  called  upon. 

TiNDAL,  C.  J. — The  question  is,  whether  we  can  see 
that  the  revising  barrister  was  wrong  in  the  decision  he 
has  come  to,  or  whether,  upon  the  facts  stated^  he  should 
have  expunged  the  names  of  the  respondent  and  his  co- 
lessees.  It  is  clear  they  are  clothed  with  the  character  of 
tenants ;  and  the  only  point  is  as  to  the  mode  of  occupa- 
tion. It  appears  they  are  upon  the  premises  as  often  as 
they  think  fit  to  go  there,  carrying  on  their  own  business, 
and  that  of  other  parties ;  what  that  may  be  we  do  not 
know.  It  appears  to  me  they  occupy  by  themselves  or  by 
those  they  may  choose  to  let  into  the  premises. 

Maule,  J. — The  question  is,  whether  the  revising  bar- 
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rister  was  wrong  in  his  decision  upon  the  state  of  facts        1846. 
laid  before  us ;  and  that  question  arises  upon  the  mode  of      Lucutt 
occupation  of  these  premises.     It  appears  the  house  is         ^pp* 
let  to  six  persons,  who  make  use  of  it  whenever  they  like,         Regp, ' 
when  they  are  in  London ;  they  could  not  make  use  of  it 
personally  when  they  were  not  there,  simply  because  the 
bouse  is  there.     The  servants  upon  the  premises  are  paid 
by  the  lessees  and  other  parties,  who  it  would  seem  are 
permitted  to  come  there.    I  cannot  say,  upon  these  facts, 
that  the  revising  barrister  was  wrong. 

Cresswell,  J.— I  think  the  revising  barrister  was  right. 
The  question  is,  whether  from  the  materials  before  him 
he  was  justified  in  finding  that  the  respondent  and  the 
other  persons  named  in  the  case  occupied  the  house  in 
question  as  tenants.  It  is  stated  that  they  were  lessees, 
and  they  were  therefore  tenants.  The  question  then  is, 
did  they  occupy  as  such.  It  does  not  appear  that  they 
could  not  turn  out  every  other  member  of  the  association 
at  their  pleasure.  The  servants  on  the  premises  are  at 
least  partly  their  servants.  There  is  nothing  to  show  that 
the  other  parties  were  not  the  agents  of  the  lessees.  They 
resort  to  the  house  whenever  they  please,  and  not  merely 
for  the  business  of  the  association  of  which  they  are  mem- 
bers, but  also  for  transacting  their  own  private  business. 
I  see  nothing  that  should  have  prevented  the  revising  bar- 
rister from  concluding  that  they  occupy  as  tenants. 

Erle,  J. — I  know  of  no  definition  of  the  term  "  occu- 
pation*' that  would  not  include  such  an  occupation  as  the 
present. 

Deciision  a£Brmed. 
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Monday, 
February  23. 

The  grantee  of  a 
rent-charge, 
granted  in 
Jaoaary,  1845, 
the  first  payment 
of  wbicn  was  to 
be  made  in 
January,  1846, 
is  not  entitled  to 
be  registered  as 
having  been  "in 
the  actual 
possession 
thereof"  for  six 
calendar  months 
next  previous  to 
the  last  day  of 
July,  witbm  the 
26th  section  of 
the  2  Will.  4,  c. 
45. 


NORTHERN  DIVISION  OF  CHESHIRE. 

James  Murray  and  William  M'Connbll,  AppeUanis, 
John  Thorniley Respondeni. 

CASE. 

At  a  Court  held  to  revise  the  list  of  voters  for  the 
northern  division  of  the  county  of  Chester,  for  the  revisioo 
of  the  list  of  voters  for  the  township  of  Stockport  in  the 
said  division,  John  Thorniley  objected  to  the  names  of 
James  Murray  and  William  M'Connell  being  retained  in 
the  said  list  in  respect  of  the  qualification  following : 


Name. 

Place  of  abode. 

Nature  of 
Qoatificailon. 

Where  iitnate,  Ac 

James  Vorray. 
WUHam  M'ConiielL 

Aptley  Place, 
Artiwick,  Man. 
cbeiter. 

The  Polygon, 
Ardwick,  near 
Mancheatef. 

Undivided  >hare 
of  freehold  rent- 
charge. 

Undivided  »hare 
of  freehold  rent- 
charge. 

Giles    Bnry,  JoMph  Bury  and 
Thomas  Steel,  owners  of  tbr  pro 
perty  oat  of  which  same  is  iesaiag, 
•itoatlon  No.  15,  Higher  Hillgaie. 
Stockport. 

Giles  Bnry,  J«^e(>b   Bary  aad 
Thomas  Steel,  owners  of  the  pro- 
perty ont  of  which  same  is  iaaaipg, 
sitDstion  No.  15,  Higher  Hillgatc* 
Stockport. 

A  grant  and  conveyance  to  the  said  James  Murray  and 
William  M'Connell  and  their  heirs  of  6/.  3«.,  issuing  out 
of  freehold  lands  of  adequate  value,  was  produced,  dated 
the  ^th  January,  184^.  This  rent-charge  had  been 
created  by  a  deed,  dated  the  S8th  January,  1845,  by 
which  it  was  granted  as  follows  :  **  One  clear  yearly  rent- 
charge  or  sum  of  6/.  3«.  on  the  first  day  of  January  in 
every  year,  the  first  payment  to  become  due  and  be  made 
on  the  first  day  of  January  then  next  following/' 

It  was  objected  that  a  rent  was  an  incorporeal  heredita- 
ment, and  as  such,  not  capable  of  being  possessed  except  by 
the  act  of  receiving,  or  that  at  all  events  the  claimants  could 
not  be  said  to  be  possessed,  or  in  the  actual  receipt  of  rent 
until  it  became  due,  and  that  inasmuch  as  the  first  pay- 


Resp. 
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ment  of  the  said  rent  would  not  become  due  until  the  Ist        iSiG. 
j;  January,  1846,  the  claimants  had  not  been  possessed  of      Tj 

the  hereditaments,  in  respect  of  which  they  claimed  to  be  and 

f^  registered,  for  six  calendar  months  previous  to  the  last         App. 

f  day  of  July,  1845,  as  required  by  the  2  Will.  4,  c.  45,     '^"^^/J;'''' 

s.  26.(a) 
My  decision  upon  the  whole  case  was,  that  the  names 
^  of  the  said  James  Murray  and  William   M'Connell  be 

^  expunged  from  the  list  of  claimants  for  the  said  town- 

M  ship ;  and  the  decision  upon  the  point  of  law  in  question 

g  was,  that  the  claimants  had  not  been  possessed,  or  in  the 

g  actual  receipt,  of  the  said  rent-charge,  in  respect  of  which 

^  f  they  claimed  to  be  registered,  for  six  calendar  months 
next  previous  to  the  last  day  of  July  in  the  present  year. 
If  the  Court  should  be  of  opinion  that  the  said  decisions 
were  wrong,  then  the  names  of  the  said  claimants  are  to 
be  inserted  on  the  list  of  voters  for  the  said  township.  If 
otherwise,  then  the  said  appeal  is  to  be  dismissed.  And 
I  hereby  declare  that  the  appeals  of  the  said  James 
Murray  and  William  M'Connell  against  my  said  decision 
ought  to  be  consolidated. 

(Signed)        W.  Y.,  Revising  Barrister. 

(a)  2  Will.  4,  c.  45,  8.  26,  enacts,  "  that  notwithstanding  any  thing  here- 
inbefore contained,  no  person  shall  be  entitled  to  vote  in  the  election  of  a 
knight  or  knights  of  the  shire,  to  serve  in  any  future  parliament,  unless  he  shall 
have  been  duly  registered  according  to  the  provisions  hereinafter  contained ; 
and  that  no  person  shall  be  so  registered  in  any  year  in  respect  of  his  estate  or 
interest  in  any  lands  or  tenements  as  a  freeholder,  copyholder,  castomary 
tenant  or  tenant  in  ancient  demesne,  unless  he  shall  have  been  in  the  actual 
possession  thereof,  or  in  the  receipt  of  the  rents  and  profits  thereof  for  his  own 
use,  for  six  calendar  months  at  least  next  previous  to  the  last  day  of  July  in 
such  year,  which  said  period  of  six  calendar  months  shall  be  sufficient,  any 
statute  to  (he  contrary  notwithstanding ;  and  that  no  person  shall  be  so  regis- 
tered in  any  year  in  respect  of  any  lands  or  tenements  held  by  him  as  such 
lessee  or  assignee,  or  as  such  occupier  and  tenant  as  aforesaid,  unless  he  shall 
have  been  in  the  actual  possession  thereof,  or  in  the  receipt  of  the  tents 
and  profits  thereof  to  his  own  use,  as  the  case  may  require,  for  twelve  calendar 
months  next  previous  to  the  last  day  of  July  in  s^uch  year :"  &c. 

VOL.  I, — B.  A.  3d 
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M'CoNNELLi 
TaOKNILBY, 

Ump. 


The  case  was  argued  in  last  Hilary  Term  (Thursday, 
Jan.  22).  (a) 

Cockburn,  Q.  C.  (with  whom  was  Kinglake,  Serjt),  for 
the  appellants. — The  question  here  turns  upon  the  S6th 
section  of  the  Reform  Act,  and  it  is,  whether  or  not, 
under  the  circumstances  of  the  case,  the  appellants  were 
''in  the  actual  possession*'  of  the  rent^charge  for  six 
months  before  the  SOth  July.  The  conveyance  of  the 
rent-charge  is  dated  in  January,  1846,  the  first  payment 
to  become  due  on  the  1st  January  following.  It  is  sub- 
mitted that  there  was  a  sufficient  possession  by  the 
appellants  to  satisfy  the  terms  of  that  section.  The 
Court  will  not  favour  subtleties  in  its  construction.  Its 
object  obviously  is  to  prevent  fraudulent  and  occasional 
votes.  There  can  be  no  difference  in  principle  whether 
such  a  rent-charge  as  the  present  is  made  payable  quar- 
terly or  half-yearly  or  at  the  end  of  the  year.  In  the 
former  two  cases  the  possession  here  would  clearly  have 
been  sufficient.  A  rent-charge  being  a  thing  of  which  a 
party  cannot  have  bodily  possession,  it  is  sufficient  to 
satisfy  the  statute  if  he  has  the  inchoate  right  thereto. 
In  the  case  of  an  ordinary  estate,  the  rents  of  which  were 
not  payable  till  the  end  of  the  year,  surely  the  party 
would  be  considered  in  the  eye  of  the  law  as  in  posses- 
sion. (6)  In  equity  the  appellants  might  have  a  right  to 
insist  upon  the  payment  of  the  rent-charge  before  the 
expiration  of  tlie  year.  [Tindal^  C.  J. — Your  argument 
then  is,  that  they  are  in  possession  on  the  very  day  of  the 
execution  of  the  deed.]  Metaphysically  they  would  be 
so,  as  far  as  the  subject-matter  is  capable  of  possession, 
and  looking  to  the  intention  of  the  act.     [JBrfe,  J. — It 


(a)  Before  TiDdal,  C.  J.,  Maule,  Erie  and  Cresswell,  JJ.  (Vide  infra, 
p.  751.) 

(/))  The  question  in  such  a  case  would  probably  be,  whether  he  was  "  in  the 
receipt  of  the  rents  and  profits." 
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would  be  difficult  to  say  how  they  could  be  out  of  posses- 
sion according  to  that  argument.] 

WeUby  (with  whom  was  ChanneUy  Serjt.)  for  the  re- 
spondent.— It  appears  from  the  case  that  not  only  was 
there  no  rent  due  till  after  the  registration,  but  that 
nothing  had  been  received  either  in  the  nature  or  in  the 
name  of  rent.  The  words  of  the  S6th  section  of  the 
Reform  Act  are  without  doubt  more  directly  applicable 
to  corporeal  hereditaments,  but  in  order  to  apply  them 
to  incorporeal  hereditaments,  the  term  ^'possession^must 
be  taken  to  mean  seisin.  And  there  can  be  no  seisin  of 
a  freehold  rent  until  there  has  been  a  payment  either  of 
rent,  or  in  the  nature  of  rent,  or  until  the  day  when  the 
rent  is  payable  has  arrived.  In  Gilbert  on  Rents  (a) 
a  rent-charge  is  thus  defined  : — "  A  rent-charge  and  a 
rent-seck  differ  only  in  this,  that  the  grantee  has  a  remedy 
for  the  recovery  of  the  former  without  an  actual  seisin, 
but  not  for  the  latter."  [Tindal,  C.  J. — That  seems  to 
be  rather  against  you.]  The  same  learned  author  after- 
wards in  treating  of  the  writ  of  assize  (&)  shows  what  is  a 
sufficient  seisin.  "  This  writ  of  assize  restores  the  party 
to  the  actual  seisin  in  the  freehold;  for  so  are  the  words 
of  the  writ,  ^  facias  tenementum  iUud  resesiri,  S^c;  and 
consequently  the  party  that  brings  this  writ  must  found  it 
upon  an  actual  seisin  of  which  he  has  been  divested,  for 
otherwise  this  remedy  is  not  commensurate  to  his  case ; 
and  therefore  here  it  is  farther  necessary  to  inquire  what 
shall  be  a  sufficient  seisin  to  ground  an  assize  upon. 
And  in  the  first  place  it  is  observable,  that  there  is  a 
difference  between  the  seisin  required  to  entitle  the  party 
to  his  distress  and  avowry,  and  the  seisin  to  ground  the 
assize  upon.  ♦  *  •  *  But  there  must  be  an  actual  seisin 
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(a)  Page  38. 


(6)  Page  106. 
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TnORNILBY, 

Hetp. 


of  the  rent  in  the  case  otrent  services  to  ground  an  assize, 
because  this  is  a  remedy  for  the  restitution  of  the  freehold 
of  which  the  party  was  once  in  seisin  or  possession ;  but 
the  fealty  in  the  former  case  can  be  no  actual  seisin  of  the 
other  services,  because,  though  the  tenant,  by  his  oath  of 
fealty,  has  solemnly  undertaken  for  the  faithful  perform- 
ance of  them,  yet  such  undertaking  is  not  an  actual  per- 
formance, and  consequently  the  lord  is  not  thereby  seised 
of  his  services ;  but  such  oath  gives  him  a  right  to  them, 
and  the  law  has  given  a  correspondent  remedy  to  that 
right,  which  is  by  pledges  or  distress.  Therefore,  if 
there  be  lord  and  tenant  by  rent-service^  and  the  lord 
grants  the  services  to  another,  and  the  tenant  attorns  by 
a  penny,  and  the  grantee  afterwards  distrains  for  the 
rent  in  arrear,  and  the  tenant  rescues  the  distress,  yet  the 
grantee  shall  have  no  assize  for  the  rent,  but  a  writ  o{ rescue, 
because  the  penny  was  given  in  the  name  of  attornment, 
which  only  shows  the  tenant*s  concurrence  to  the  grant,  and 
that  he  is  willing  to  pay  the  rent  when  it  becomes  due  to 
the  grantee,  as  he  formerly  did  to  his  first  lord.  But  as 
such  concurrence  or  approbation  of  the  tenant  only 
obliges  him  to  pay  the  rent  when  it  becomes  due,  but 
does  not  give  the  grantee  an  actual  seisin  before  it  is  paid 
him,  consequently  there  can  be  no  deseisin  of  a  thing 
of  which  a  man  was  never  in  possession.  But  if  the 
penny  had  been  given  by  way  of  seisin  of  the  rent,  that 
had  been  sufficient  to  ground  an  assize,  because  here  the 
grantee  is  put  into  possession  of  the  rent  by  the  tenant 
himself;  and  therefore,  if  the  possession  be  violated,  the 
grantee  may  have  his  assize,  which  is  the  proper  method 
or  remedy  to  restore  that  possession."  [Tindal,  C.  J. — 
All  the  authorities  are  collected  in  Com.  Dig.,  tit.  Seisin.J 
And  also  in  Bro.  Abr.,  tit.  Assize  ;  and  in  Vin.  Abr.,  tit. 
Seisin  (A).     The  law  as  to  seisin  is  explained  in  S  Goulds, 
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&  Brownl.  236,  (a)  and  may^be  tested  by  the  doctrine  of 
possessio  fratris,  which  is  thus  laid  down  by  Littleton : 
^'  And  also  where  a  man  is  seised  of  lands  in  fee  simple, 
and  hath  issue  a  son  and  daughter  by  one  venter,  and  a 
son  by  another  venter,  and  die,  and  the  eldest  son  enter, 
and  die  without  issue,  the  daughter  shall  have  the  land 
and  not  the  younger  son,  yet  the  younger  son  is  heir  to 
the  father,  but  not  to  his  brother ;  but  if  the  elder  son 
doth  not  enter  into  the  land  after  the  death  of  his  father, 
but  die  before  any  entry  made  by  him,  then  the  younger 
brother  may  enter  and  shall  have  the  land  as  heir  to  his 
father;  but  where  the  elder  son  in  the  case  aforesaid 
enters  after  the  death  of  his  father,  and  hath  possession, 

(a)  The  Earl  of  Rutland  v.  The  Earl  of  Shrewtbury.  That  was  a  writ  of 
error  upon  an  assize  of  novel  disseisin ;  and  the  plaint  was  of  the  office  of 
keeping  of  the  park  of  Clipson.  The  demandant  counted  (inter  alia)  that 
Queen  Elizabeth  granted  to  him  in  remainder  for  life  the  keeping  of  the  said  park, 
and  the  herbage  and  paunage.  The  jury  found  the  grant,  and  that  tbe  de- 
mandant put  two  horses  into  the  park  to  take  seisin  of  the  said  herbage  and 
paunage.  And  it  was  "  moved  by  Justice  Crook,  that  the  jury  have  not  found 
any  seisin  of  the  paunage,  for  it  seemed  to  him  that  a  horse  could  not  take  seisin 
of  paunage,  and  for  that  he  defined  paunage ;  and  he  said  that  Linwood,  title 
Tithes,  saith  the  paunagium  ett  pastut  poreorum,  as  of  nuts  and  acorns  of  trees 
in  the  wood ;  and  Crompton  saith  that  this  is  pa$tut  poreorum,  and  he  saith  that 
paunagium  is  either  used  for  paunage,  or  the  paunage  itself,  and  the  statute  of 
Charta  de  Joretta  saith,  that  every  freeman  may  drive  his  hoggs  into  our  royal 
wood,  and  shall  have  there  paunage,  but  he  doth  not  say  horses  or  other  beasts ; 
but  he  conceived  that  if  the  Earl  of  Rutland  had  right  (1)  in  the  park,  that  this 
had  been  sufficient  seisin  of  herbage  and  paunage  also,  for  hoggs  will  feed  npon 
grass  as  well  as  upon  acorns ;  and  he  cited  the  book  of  37  H.  6,  saith  that 
seisin  to  maintain  an  assise  ought  not  to  be  of  a  contiary  nature  to  the  thing  of 
which  seisin  is  intended  to  be  given,  but  in  one  case  only,  and  that  is  where  the 
sheriff  gives  seisin  of  a  rent  by  a  twig,  or  by  a  clod  of  earth,  and  this  is  in  case 
of  necessity;  for  the  sheriff  cannot  take  the  money  out  of  tbe  purse  of  the  tenant 
of  the  land,  and  deliver  seisin  of  that;  and  for  that  he  cited  the  case  in  45  Ed,  3, 
where  commoner  comes  to  the  land  where  he  ought  to  have  common,  and  enutes 
(quaere  entert)  into  the  land,  and  the  lord  of  the  waste,  or  the  grantor  of  the 
common  outs  him,  he  cannot  have  an  aisize  of  his  common  upon  this  outing,  for 
this  was  not  any  seisin  of  the  common  ;  so  it  is  in  this  case,  the  horses  cannot 
take  seisin  of  the  paunage,  and  so  there  is  no  seisin  or  disseisin  fcund  by  the 
jury,  and  then  no  assize,'*  It  was  however  afterwards  resolved,  ''  that  a  horse 
may  well  take  seisin  of  paunage." 
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there  the  sister  shall  have  the  land^  because  possessio 
fraifis  defeodo  simpUcifacii  sororem  esse  heredem.  But 
if  there  be  two  brothers  by  divers  venters,  and  the  elder 
is  seised  of  land  in  fee,  and  di#  without  issue,  and  his 
uncle  enter  as  next  heir  to  him,  who  abo  die  without 
issue,  now  the  younger  brother  may  have  the  land  as  heir 
to  the  uncle,  for  that  he  is  of  the  whole  blood  to  him^ 
albeit  he  be  but  of  the  half  blood  to  his  elder  brother."  («^) 
Upon  which  passage  Lord  Coke  makes  this  commentary, 
*<  And  where  Littleton  speaketh  only  of  lands,  yet  there 
shall  be  possessio  iratris  of  an  use,  of  a  seignory,  a  reni, 
an  advowson  and  of  other  hereditaments."  (6)  And  the 
same  doctrine  is  further  explained  afterwards  (Co.  Lit. 
15b).(c)  So  with  regard  to  copyholds,  it  is  the  entrg  of 
the  party,  and  not  the  admittance^  which  would  operate 
as  a  seisin.  If  therefore  in  the  present  case  the  grantee 
of  the  rent-charge  had  died,  leaving  a  son  and  daughter 
by  one  venler,  and  a  younger  son  by  another  venter,  and 
the  son  by  the  first  venter  had  died  before  receipt  of  the 
rent,  the  brother,  and  not  the  sister,  would  have  inherited, 
as  there  would  have  been  no  possessio  fratris.(i/) 

(a)  Lit.  Ten.  s«  8. 
(6)  Co.  Lit.  14  b. 

(c)  See  the  passage  cited  in  the  judgment,  poit,  p.  752. 

(d)  Mr.  Torolins,  in  his  valuable  edition  of  Littleton's  Tenuies  {London,  1^41), 
observes,  in  a  note  upon  the  8th  section  (p.  13),  "  This  doctrine,  which  is 
termed  <  ponenio  fratris/  has  no  place  with  regard  to  descents  since  31st  Dec 
1833 ;  for  by  ttai.  3^4  GuL  4,  c.  106,  f.  1,  it  is  not  necessaiy  that  the  person 
last  entitled  should  obtain  the  actual  possession,  i.  e.  be  tnad  of  the  estate ; 
aad  by  sect.  2  of  the  same  statute  it  is  enacted,  that  in  every  case  descent  shall 
be  traced  from  the  first  purchaser,  who  shall  be  considered  to  have  been  the 
person  last  entitled,  unless  it  be  proved  that  he  inherited  (he  same ;  in  wbieh 
case,  the  person  from  whom  he  inherited  the  estate  shall  be  considered  to  have 
been  the  purchaser,  unless  it  be  proved  that  he  inherited  the  same,  and  So  on 
in  infinitum.  The  consequence  of  this  rule  is,  that  the  brother  of  the  half 
blood,  and  not  the  sister  of  the  whole  blood,  shall  succeed  to  the  inheritance 
which  descended  from  their  common  father,  the  purchaser ;  for  the  brother  of 
the  half  blood  is  the  heir  to  the  father,  from  whom,  according  to  the  statute, 
the  descent  must  be  traced.    The  case  in  which  the  sister  can  now  inherit,  is 
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By  section  3  of  the  S  &  4  Will  4,  c.  37  (the  act  for  the 
limitation  of  actions  relating  to  real  property )|  it  is  en- 
acted, ''  that  when  the  person  claiming  any  land  or  rent, 
&c*,  shall,  in  respect  of  the  estate  or  interest  claimed,  have 
been  in  possession  or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  and  shall^  while  entitled 
thereto,  have  been  dispossessed,  &c.,  then  such  right  [to 
make  an  entry  or  bring  an  action  to  recover  the  land  or 
rent]  shall  be  deemed  to  have  first  accrued  at  the  time  of 
such  dispossession,  &c.,  or  at  the  last  time  at  which  any 
such  profits  or  rent  were  or  was  so  received."  (a)  The 
period  of  limitation  therefore  (twenty  years)  would  com* 
mence  from  the  last  receipt  of  the  rent,  and  in  this  case 
could  not  commence  till  the  1st  January,  1846. 

It  is  said  that  an  inchoate  right  to  the  rent  is  sufficient 
to  satisfy  the  exigency  of  the  26th  section  of  the  Reform 
Act ;  but  that  section  expressly  requires  either  '*  actual 
possession"  or  *'  the  receipt  of  the  rents  and  profits/'  In 
the  case  of  an  ordinary  estate,  a  purchaser  is  in  possession 
by  his  tenant.  (6) 

Cochburn  in  reply. — It  may  be  admitted  that  an  assize 

where  it  cannot  be  proved  that  her  brother  took  by  descent ;  for  if  it  can  be 
proyed  that  he  so  took  (i.  e*  was  not  a  purchaser),  her  brother  of  the  half  blood 
shall  have  the  preference  as  heir  to  the  common  father.  See  Walk,  Dnc,  by 
J.  WiUiafM,  60,  [1]." 

(a)  The  section  further  enacts,  that  ^*  when  the  person  claimiog  such  land 
or  rent  shall  claim  in  respect  of  an  estate,  &c.  granted,  &c.  by  any  iostruroent 
{other  than  a  will),  &c.,  by  a  person  being,  in  respect  of  the  same  estate,  &c., 
in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the 
rent,  and  no  person  entitled  under  such  instrument  shall  have  been  in  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  time  at  which  the  person  claiming  as  aforesaid,  &c.,  became  €niiiUd  to  such 
possession  or  receipt  by  virtue  of  such  instrument" 

(6)  "  If  the  father  makelb  a  lease  for  years,  and  the  lessee  enleretli  and  (the 
fatlier)  dieth,  the  eldest  son  dieth  daring  the  term  before  entry  or  receipt  of  rent, 
the  younger  son  of  the  half  blood  shall  not  Inherit,  but  the  sister,  because  the 
possession  of  the  lessee  for  years  is  the  possession  of  the  eldest  son,  so  as  he  is 
actually  seised  of  the  fee  simple,  and  consequently  the  sister  of  the  whole  blood 
is  to  be  heir."— Co.  Lit.  15  a. 


749 


1846. 


Murray 
and 

M'CORlVELLy 

App, 

TllORNXLlY, 

Retp. 


760 


1846. 


MVRKAY 

•Dd 

M'CoNNELt, 

IHORNILET, 

Re$p. 


CASES  ON  APPEAL^  COMMON  PLEAS. 

would  not  have  lain  in  this  case ;  but  the  difTerence  be- 
tween a  seisin  in  fact  and  a  seisin  in  law  is  well  recognized. 
In  Com.  Dig.  tit.  Seisin^  (E),  it  is  said,  **  a  seisin  in  law  is 
sufficient  to  have  a  distress  for  rent."  A  seisin  in  law,  it 
is  submitted,  would  be  sufficient  here,  (a)  and  therefore 
the  learning  as  to  the  law  of  assise,  which  requires  a  seisin 
in  fad,  does  not  apply.  By  the  3  Geo.  8,  c.  24,  which  is 
intituled  "  An  Act  to  prevent  fraudulent  and  occasional 
Votes  in  the  Elections  of  Knights  of  the  Shire,  &c.,  so 
far  as  relates  to  the  Right  of  Voting  by  virtue  of  an 
Annuity  or  Rent-Charge,*  it  is  enacted  (sect.  3),  that  no 
person  shall  vote  in  respect  of  any  annuity  or  rent-charge, 
*^  unless  a  memorial  of  the  grant  of  such  annuity  or  rent* 
charge  shall  have  been  registered  with  the  clerk  of  the 
peace,  &c.  for  twelve  calendar  months  at  least  before  the 
first  day  of  such  election."  That  statute  indeed  has  been 
repealed  by  the  6  Vict.  c.  18,  s.  72,  but  it  shows  that  the 
intention  of  the  legislature  was,  that  the  twelve  months 
should  run  from  the  grant  of  the  rent-charge,  nothing 
being  said  about  possession  or  receipt.  A  bon&  fide  grant 
six  months  previous  to  the  registration  is,  it  is  sub- 
mitted, quite  sufficient,  as  the  mischief  contemplated  by 
the  act  is  thereby  fully  prevented.  There  can  be  no  doubt 
the  appellant  would  have  been  entitled  to  vote  if  the  rent- 
charge  had  been  payable  quarterly,  which  it  might  just 
as  easily  have  been.  [fVelsby. — But  for  the  statute  of 
Geo.  3,  a  grant  of  a  rent-charge  might  have  been  made  the 
week  before  an  election,  the  payment  of  the  rent  being 
reserved  immediately,  or  a  penny  being  paid  by  way  of 
rent  at  the  time  of  the  grant.  The  statute  merely  re- 
quired the  enrolment  of  the  grant  for  twelve  months, 
leaving  the  requirements  of  the  common  law  untouched.] 

Cur.  adv.  vult. 

(a)  There  can  be  no  distress  for  rent  till  it  is  in  arrear ;  there  could  be  no 
rent  in  arrear  in  this  case  till  the  Ist  January,  1846 ;  and  no  seisin  in  law, 
therefore,  sufficient  to  support  a  distress  till  that  time. 
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TiNDAL,  C,  J.,  now  delivered  the  judgment  of  the  Court.  _  1846. 

In  this  case  the  claim  to  the  right  to  vote  was  made  in      Murray 

respect  of  a  freehold  rent-charge.    The  rent-charge  was  m-connell, 
created  by  deed,  bearing  date  the  28th  January,  1845,         ^rp. 

_        J  liORNlLKYf 

by  which  the  same  was  made  payable  on  the  Ist  day  of  Resp, 
January  in  every  year ;  the  first  payment  to  become  due 
and  be  made  on  the  1st  day  of  January,  1846.  The  ob- 
jection taken  before  the  revising  barrister  was,  that  the 
claimant  had  no  title  to  be  put  upon  the  register,  inasmuch 
as  he  had  not  been  ^*  in  the  actual  possession  or  in  the 
receipt  of  the  rents  and  profits  for  his  own  use  for  six 
calendar  months  at  least  next  previous  to  the  last  day  of 
July"  next  preceding  the  registration,  as  required  by  the 
26th  section  of  the  2  Will.  4,  c.  45. 

The  revising  barrister  allowed  the  objection,  and  di- 
rected the  name  of  the  claimant  to  be  expunged;  and 
after  the  argument  which  has  been  heard,  it  appears  to 
my  brothers  Cresstvell  and  Erie  and  to  myself,  that  the 
decision  of  the  revising  barrister  is  right.  My  brother 
Maule  not  having  been  present  during  the  whole  of  the 
argument  declines  giving  any  opinion. 

It  was  contended  on  the  part  of  the  appellant,  that  he 
had  the  complete  right  to  the  rent-charge  from  the  time 
of  the  execution  of  the  deed  by  which  it  was  granted,  and 
that  he  had  the  actual  possession  also  within  the  meaning 
of  the  statute,  because  he  had  all  the  possession  of  which 
the  subject-matter  is  capable  before  the  first  day  of  pay- 
ment had  actually  arrived. 

The  question  undoubtedly  turns  upon  the  meaning 
of  the  words  "actual  possession,"  and  we  think  those 
words  mean  a  possession  in  fact,  as  contradistinguished 
from  a  possession  in  law,  and  that  as  the  possession  in 
fact  of  a  rent-charge  must  be  the  actual  manual  receipt 
of  the  rent  itself,  or  some  part  of  it,  or  of  something  in 
lieu  of  it,  so  there  could  be  no  such  possession  in  fact  in 
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this  case,  when  the  first  payment  of  the  rent  did  not  be- 
come due  until  after  the  expiration  of  the  month  of  July^ 
and  where  nothing  whatever  took  place  but  the  mere  exe- 
cution of  the  deed. 

There  is  a  long  course  of  authorities  fully  establishing 
the  distinction  between  a  possession  or  seisin  in  fact  of  a 
rent-chargei  and  a  possession  or  seisin  in  law.  Littleton, 
f  2S5,  is  ah  authority  in  point ;  *'  And  so  it  is,  if  a  oian 
grant  by  his  deed  a  yearly  rent  issuing  out  of  his  land  to 
another,  &c.,  if  the  grantor  thereafter  pay  to  the  grantee 
a  penny  or  an  halfpenny  in  name  of  seisin  of  the  rent, 
then,  if  after  the  next  day  of  payment  the  rent  be  denied, 
the  grantee  may  have  an  assize,  or  else  not,  &c."  And 
Lord  Coke,  in  his  commentary  on  thb  passage,  is  eqaally 
decisive ;  "  By  this  (&c.)  is  impUed,  that  the  grant  and 
delivery  of  the  deed  is  no  seisin  of  the  rent,  and  that  a 
seisin  in  law,  which  the  grantee  hath  by  the  grant,  is  not 
suflScient  to  maintain  an  assize  or  any  other  real  action, 
but  there  must  be  an  actual  8eisin."(0)*  And  in  Com*  Dig. 
title  Seisin,  (C)  and  (D),  the  older  authorities  are  brought 
together,  establishing  the  distinction  in  this  respect  be- 
tween a  seisin  in  law  and  a  seisin  in  fact,  or,  as  it  is  caQed, 
an  actual  seisin.  And  this  appears  more  distinctly  in  the 
commentary  of  Lord  Coke  on  the  8th  section  of  Littleton, 
which  relates  to  tlie  doctrine  of  possessio  fratris,  where 
Lord  Coke  says,  "  What  then  is  the  law  of  a  rent,  ad- 
vowson,  or  such  things  that  lie  in  grant?  If  a  rent  or  an 
advowson  do  descend  to  the  eldest  son,  and  he  dieth 
before  he  hath  seisin  of  the  rent,  or  present  to  the  church, 
the  rent  or  advowson  shall  descend  to  the  youngest  son" 
(that  is  by  the  other  venter),  **  for  that  he  must  make 
himself  heir  to  his  father."  (&)  And  although  Lord  CiA^e 
there  distinguishes  the  law  as  to  the  case  of  tenant  by 
the  curtesy,  where  in  favour  of  that  estate  the  husband 


(a)  rWc  Co.  Lit,  160  a. 


(6)  Vide  Co.  tiU  15  b. 
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shall  have  the  rent,  although  his  wife  dies  before  the  rent 
day,  it  makes  no  di£ference  as  to  the  present  argument. 
The  actual  possession  of  rent  being  therefore  a  well-known 
legal  phrase  or  expression,  the  legislature  cannot  be  taken 
to  have  used  it  in  any  other  than  such  well-known  sensci 
that  is,  as  contradistinguished  from  such  possession  in  law 
or  right  to  the  rent-charge  as  the  bare  delivery  of  the 
deed  of  grant  would  confer ;  and  when  it  is  said  that  the 
authorities  only  show  that  such  seisin  in  fact  is  necessary, 
in  order  to  maintain  an  assize  or  make  a  possessio  fratris, 
but  it  by  no  means  follows  that  it  is  necessary  to  confer  a 
vote,  the  answer  is,  that  it  is  a  mere  assumption  on  the 
part  of  the  appellant,  that  the  expression  is  used  in  the 
statute  in  a  limited  and  restricted  sense ;  and  at  all  events 
the  burthen  of  proving  this  is  cast  upon  the  appellant, 
the  statute  having  applied  the  expression  to  the  right  of 
the  claimant  to  be  put  upon  the  register.  And  as  it  is 
quite  clear  that  in  the  case  of  land  there  must  be  more 
than  the  execution  of  the  conveyance ;  that  there  must  be 
actual  possession  or  receipt  of  the  rents  and  profits ;  there 
seems  no  reason  why,  in  the  case  of  an  incorporeal  here- 
ditament, to  which  the  provision  of  the  statute  equally 
applies,  there  should  not  be  such  further  actual  possession, 
as  the  nature  of  the  subject  itself  is  capable  of. 

And  accordingly  by  various  statutes  before  the  statute 
2  Will.  4,  the  legislature  has  made  a  similar  provision  in 
the  very  same  terms,  for  the  prevention  of  the  occasional 
acquirement  of  freeholds  for  the  purpose  of  voting.  Such 
are  the  18  Geo.  2,  c.  18,  s.  5,  requiring  such  actual  pos- 
session for  twelve  calendar  months  before  the  election. 
Again,  the  3  Geo.  3,  c.  24,  which,  after  reciting  that 
annuities  and  rent-charges  are  of  a  private  nature,  and 
therefore  liable  to  fraudulent  practices  in  elections,  enacts 
that  no  person  shall  vote  in  respect  of  any  annuity  or  rent- 
charge,  unless  a  certificate  upon  oath  shall  be  entered 
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twelve  calendar  months  before  the  first  day  of  the  election, 
with  the  clerk  of  the  peace  of  the  county,  and  a  memorial 
also  of  the  grant  registered  with  the  clerk  of  the  peace, 
for  the  same  period  of  time.  And  as  this  statute  is  re- 
pealed by  the  stat.  6  Vict.  c.  18,  s.  72,  and  no  other  pro- 
vision enacted  in  lieu  of  it,  it  may  well  be  inferred  that, 
under  the  S  Will.  4^  c.  45,  s.  S6,  the  legislature  intended 
something  more  than  the  mere  production  of  the  deed  by 
requiring  actual  possession  for  six  calendar  months. 

We  therefore  think  the  decision  is  right  and  aiSrm  the 
same. 

Decision  affirmed,  (a) 


(a)  By  the  32  Hen.  8,  c.  2,  it  was  enacted,  that  "  none  shall  have  a  writ  of 
right,  &c«  unless  the  seisin  was  within  sixty  years  before  the  teste,  &c,  nor  any 
avowry  or  cogoizance  for  any  rent,  &c.  unless  seisin  was  had  within  sixty  yean 
before  the  avowry  made,  &c.,  and  that  if  any  person  shall  sue  any  of  the  said 
actions,  &c.,  or  make  any  avowry,  &c.  for  any  rent,  &c.,  and  caonnot  prove 
that  any  of  his  ancestors  or  predecessors  were  in  actual  possession  or  seinn  of  or 
in  the  same  lands,  tenements,  rents,  &c.,  within  the  years  before  limited,  &c., 
the  party  and  his  heirs  shall  be  barred/'  &c. 

In  BeviVs  case  (4  Rep.  8  a),  it  was  objecled  that  these  words,  "  actual 
possession  or  seisin,"  excluded  a  seisin  in  law,  upon  which  at  common  law  an 
avowry  might  be  maintained ;  but  to  this  *'  it  was  answered  and  resolved  per 
totam  curiam,  that  seisin  in  law  was  suflScient  to  make  avowry  within  the  inten- 
tion and  letter  also  of  the  act;  for  the  intention  of  the  act  was  to  limit  the  tine 
within  which  seisin  ought  to  be  had,  and  not  to  exclude  any  seisin  which  was 
lawful  seisin  by  the  common  law;  •  •  •  Also  it  is  not  against  the  letter 
of  the  act;  for  the  three  first  branches  extend  to  actual  seisin,  and  the  fourth 
extends  as  well  to  seisin  in  law,  as  to  actual  seisin ;  then  the  said  words  of  the 
act.  sc.  actual  possession  or  seisin  in  the  disjunctive,  make  a  distinction  between 
actual  possession,  which  refers  to  the  three  first  branches''  (including  other  real 
actions),  "  and  a  seisin,  be  it  actual  or  in  law,  which  refers  to  the  fourth,  so 
that  actual  is  coupled  with  possession,  and  seisin  is  disjoined  by  the  word  or,  and 
stands  of  itself  indefinitely." 


I* 
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BOROUGH  OF  DARTMOUTH, 


John  Knowles Appellant. 

John  Brooking Respondent. 


1846. 


CASE.  r^Sf^^^Ao 

Ftkruary  23. 

At  a  Court  held,  &c.  to  revise  the  list  of  voters  in  the  a  notice  of  ob- 

^  election  of  a  member  of  parliament  for  the  borough  of  jj^^J"  J^.°^^ 

r  Clifton-Dartmouth-Hardness,  John  Brooking,  on  the  list  with  the  addi- 

^  «  .  ,    ,  .  -  .    _  Uon  of  his  true 

of  persons  entitled  to  vote  m  respect  of  property  occupied  place  of  abode, 

,  within  the  parish  of  St.  Saviour's,  in  the  said  borough,  giving ^he*n^ 

objected  to  the  name  of  John  Knowles  being  retained  on  ?ce»  *>ut  diflfer- 

"  ^  ing  from  the 

the  said  list.     The  notice  of  objection  sent  to  the  said  place  of  abode 

-  John  Knowles  by  the  said  John  Brooking  was  as  follows :  hJTname'on  the 
;:  « To  Mr.  John  Knowles.  [11^(2'" 

^  "  I  hereby  give  you  notice  that  I  object  to  your  name  Vict.  c.  18, 

r:  being  retained  on  the  list  of  persons  entitled  to  vote  in  Nos.  lo/ii). 

*  the  election  of  a  member  for  the  borough  of  Clifton-Dart*  cj,^Coitman' 
mouth-Hardness.     Dated  this  22d  day  of  August,  1845.    ^^^;^^'^''' 
i.  (Signed)  John  Brooking,  Mauie^j.)' 

"  Of  Higher  Street,  Dartmouth,  on  the  list  of 
'-  voters  for  the  parish  of  St.  Saviour's," 

^«  A  notice  similarly  signed  was  sent  by  the  said  John 

Brooking  to  the  overseers  of  St.  Saviour's. 

The  place  of  abode  of  the  said  John  Brooking  was 
stated  in  the  said  list  to  be  *'  New  Road."     The  said 
^  John  Brooking  had  offices  in  '*  New  Road/'  and  a  servant 

^  lived  in  the  house  to  look  after  them :  but  the  said  John 

Brooking  did  not  live  there,  either  at  the  time  of  the  pub- 
lication of  the  Hsts  by  the  overseers,  or  at  the  time  of  the 
service  of  the  notice. 

The  said  John  Brooking's  place  of  abode  was  truly 
described  in  the  notices  of  objections,  and  his  place  of 
abode  was  stated  in  the  list  of  voters  for  the  parish  of 
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1846.       St.  Peter,  another  of  the  parishes  comprised  within  the 
Knowlis      ^*^^  borough,  to  be  in  "  Higher  Street." 
Ajfp'  It  was  urged  on  behalf  of  the  said  John  Knowles,  that 

Beookino, 

Reip.  the  said  John  Brooking's  place  of  abode  in  the  notices  of 
objection  ought  to  have  been  the  same  as  that  stated  in 
the  list  of  St.  Saviour's,  to  which  list  he  referred  in  the 
notice. 

On  behalf  of  the  said  John  Brooking  it  was  contended, 
that  by  giving  his  true  place  of  abode  he  has  followed  the 
forms  No.  10  and  No.  11,  Schedule  B.,(a)  referred  to  in 
the  17th  section  of  the  Registration  Act,  6  Vict.  c.  18, 
and  that  the  notices  were  therefore  sufficient 

I  decided  that  they  were  sufficient,  and  the  qualification 
of  the  said  John  Knowles  not  being  proved,  I  erased  the 
name  of  the  said  John  Knowles  from  the  said  list. 

[The  case  of  eight  other  parties  were  consolidated  with 
the  above.] 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  John  Brooking's  statement  of  the  true  place  of 
his  abode  in  the  said  notices  was,  under  the  circumstances 
hereinbefore  stated,  sufficient  in  law  to  sustain  the  said 
notices  against  the  said  John  Knowles. 

If  the  Court  are  of  that  opinion,  the  register  is  to  stand 
without  amendment. 

If  the  Court  are  of  a  contrary  opinion,  then  the  register 
is  to  be  amended  by  inserting  therein  the  names  of  Knowles 
and  the  other  persons  in  manner  following : 

[Here  followed  the  names  and  qualifications  of  the  nine 
voters  whose  names  had  been  erased,  as  they  originally 
stood  in  the  said  list.] 

(Signed)        J.  L.  L.,  Revising  Barrister. 

The  case  was  argued  in  last  Michaelmas  Term  (Thurs- 
day, 2(Hh  Nov.).(i) 

(a)  Antet  pp.  10,  11,  in  not, 

(b)  Before  Tindaly  C.  J.,  Coltfnan,  Mauh  and  Erh,  JJ. 
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Kinghke^  Serjt.y  for  the  appellant. — The  question  raised  1846. 
in  this  case  is,  whether  the  place  of  abode  of  an  objector,  Khowlu, 
stated  in  his  notice  of  objection,  should  not  correspond  -^pp* 
with  that  affixed  to  his  name  on  the  list  of  voters.  It  is  Rtip. 
submitted  that  it  should ;  as  the  whole  intention  of  the 
17th  section  of  the  Registration  Act  is,  that  a  party  en- 
titled to  object  must  be  on  the  list  of  voters,  the  notice 
of  objection  ought  therefore  to  identify  him.  [TVnifa/, 
C,  J. — Suppose  he  is  down  for  a  wrong  place  of  abode 
upon  the  list,  must  he  adopt  the  error  in  his  notice?] 
He  may  rectify  it  by  a  claim  to  be  inserted  for  his  proper 
place  of  abode.  The  revising  barrister  cannot  entertain 
an  objection  unless  notice  thereof  has  been  duly  given. 
The  Court  has  already  decided  that  if  the  notice  of  ob- 
jection sent  to  the  overseers  is  informal,  the  informality  is 
not  waived  by  the  publication  by  them  of  such  notice,  (a) 
[Tindalf  C.  J.^Is  there  any  thing  in  the  statute  that 
requires  the  description  of  the  place  of  abode  of  an  ob« 
jector  to  be  the  same  both  in  the  list  of  voters  and  in  the 
notice  of  objection  ?]  Not  in  express  terms ;  but  that  is 
the  effect  of  the  enactment.  [Afati/^,  J. — Suppose  a  voter 
receives  a  notice  signed  "  John  Smith,  of  High  Street," 
and  he  looks  in  the  list  of  voters  and  finds  no  such  person 
down,  is  he  bound  to  go  any  further  ?]  Or  suppose  the 
name  of  the  objector  is  down  as  John  Smith,  Cheapside, 
and  the  voter  receives  a  notice  signed  '^  John  Smith, 
of  Manchester,"  how  is  the  voter  in  such  cases  to  know 
that  the  objector  is  the  same  party  whose  name  is  down 
upon  the  list?  [Erie,  J.  —  Suppose  the  objector  had 
changed  his  residence  since  the  list  was  made  out.]  In 
Gadsby^  App.,  Warburion,  Resp.,(6)  it  was  decided  that 
if  the  description  of  the  place  of  abode,  given  in  the 
notice  of  objection,  is  the  same  as  that  given  in  the  list  of 

(a)  Vide  Barton,  App.,  Ashley,  Resp.,  ante,  p.  518.  (6)  Ante,  p.  272. 
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1846.  voters,  it  is  sufficient.  Coliman,  J»,  there  said,  "  The 
Knowlis  object  of  the  notice  of  objection  is  to  give  the  party  ob- 
^pp-  jected  to  reasonable  information  where  the  objector  is  to 
lUtp.  '  be  found.  And  where  the  place  of  abode  given  in  the 
notice  is  the  same  as  that  for  which  the  name  of  the  ob- 
jector stands  upon  the  register,  it  must  be  taken  as  giving 
abundant  means  to  identify  him.  If  indeed  he  had 
changed  his  place  of  abode  after  the  register  had  been 
made  out,  that  perhaps  would  give  rise  to  a  different  ques- 
tion ."(a)  And  Maule,  J.,  said,  '^  Whether  or  not  it 
would  be  necessary,  in  the  case  of  a  change  of  the  place 
of  abode  of  an  objecting  party,  after  the  register  or  list  of 
claimants  had  been  published,  that  in  his  notice  of  objec- 
tion he  should  put  the  latter  place  of  abode,  it  is  not 
requisite  at  present  to  decide.  My  own  inclination  at 
present  is,  that  it  would  not  be  necessary  that  he  should 
do  so.  And  this  opinion  is  confirmed  by  the  expression 
in  the  form — '  A.  B.  of,'  &c.  The  word  of  here  is,  I 
think,  more  indicatory  of  the  place  of  abode  of  which  the 
party  is  described,  than  of  the  place  from  which  the  notice 
may  have  been  actually  sent.  In  the  latter  case,  the  place 
is  generally  put,  without  the  word  of^  as  a  date."  And 
his  Lordship  added,  *'  I  think  the  place  of  abode  meant 
is  that  stated  in  the  register."  (6)  [_Maule,J. — What  I 
meant  was,  that  the  expression  "  o/*"  seemed  to  me  rather 
to  mean  the  place  of  abode  of  a  party,  than  any  other 
place  where  he  might  happen  to  be.  (c)  As  a  party  might 
go  to  Manchester  and  date  his  letter  from  that  place,  and 
yet  describe  himself  "  of  Rotherhithe,*'  the  latter  being 
his  place  of  abode.]  In  the  same  case  Erie,  J.  says,  *'  It 
is  extremely  convenient  that  the  same  description  of  the 
place  of  abode  should  be  given  in  the  notice  of  objection 
as  in  the  register;  the  main  object  being  to  satisfy  the 

(a)  Ante,  p. 279.  (c)  Vide  Peg.  v.  Take,  8  A.  &  E.  227. 

(6)^nfe,  p.280. 
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party  objected  to  that  the  other  party  has  a  right  to  1846. 
object.  I  am  even  inclined  to  think  that  if  the  objector  knowlm, 
retained  the  same  place  of  abode,  and  purposely  changed  ^  ^pp- 
the  description  of  it  in  the  notice  of  objection,  by  adding  R«si>. 
the  parish  or  any  other  particular,  it  might  be  invalid." 
[Erkf  J. — What  was  in  my  mind,  when  I  made  the  latter 
observation,  clearly  had  reference  to  an  addition  or  altera- 
tion made  for  the  purpose  of  confusing.]  The  17th  section 
requires  that  a  party,  to  be  entitled  to  object,  must  be 
upon  the  list  of  voters,  and  unless  the  notice  of  objection 
identifies  him  as  a  party  upon  such  list,  its  main  object 
would  be  frustrated.  [Tindal,  C.  J. — In  the  case  of  a 
change  of  abode,  the  proper  course  would  seem  to  be,  that 
the  objector  should  describe  himself  as,  "  formerly  of — 
[the  place  described  in  the  Usf],  now  removed  to  [the  place 
of  his  then  present  abodey]  (a)  There  coiild  probably  be 
no  objection  to  such  a  course,  but  the  notice  here  is  very 
different.  Suppose  an  objector  has  two  places  of  abode, 
one  in  Higher  Street  and  the  other  in  Lower  Street,  and 
he  is  down  on  the  list  of  voters  for  the  latter  only,  surely 
he  could  not  give  a  notice  of  objection  describing  himself 
as  of  the  former,  without  at  least  adding  something  by 
way  of  explanation.  He  has  no  right  to  vary  the  descrip- 
tion, so  as  to  render  it  more  difficult  to  identify  him. 

Manning,  Serjt.,  for  the  respondent. — It  is  sufficient  if 
the  true  place  of  abode  of  the  objector  is  given.  The 
revising  barrister  has  found  in  this  case  that  the  objector 
did  reside  in  Higher  Street,  as  he  has  described  himself 
in  his  notice,  and  that  he  did  not  reside  in  New  Road,  as 
he  was  described  in  the  list  of  voters,  although  he  occupied 
offices  there.  The  description,  therefore,  in  the  list  of 
voters  may  be  taken  as  false ;  and  the  intensity  of  its 
falseness  can  make  no  difference.    [Maule,  J. — Suppose 

(a)  Vide  7  M.  fie  G.  20,  n.  (r),  infra,  p.  764. 

yoji.  I.— B.  A,  3  p 
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the  christian  name  or  surname  of  a  party,  or  both,  were 
wrongly  stated  in  the  list  of  voters,  would  it  be  sufficient 
to  give  the  notice  merely  in  the  right  name  of  the  party  ?] 
He  would  not  then  be  the  party  on  the  list.  [Mauley  J. — 
Suppose  the  name  of  John  Smith  was  on  the  list,  and  be 
afterwards  changed  his  name  to  John  Broum,  would  a 
notice  by  John  Brown  be  sufficient?]  Possibly  it  might 
be.  A  surname  may  be  changed  at  any  time,  (a)  and  the 
case  of  Sir  Franch  Gawdy  (6)  shows  that  the  obriatiaB 
name  may  be  changed  at  confirmation.  [Maule^  J« — That 
has  not  been  done  since  the  Reformation.  Qawdff^  case 
was  before  that  time.  Tindal,  C.  J.— Before  the  Refimn- 
ation,  the  bishop,  at  the  time  of  confirmation,  called  npOD 
the  party  by  his  name;  but  he  does  not  do  so  now.](c) 


(a)  Vidt  Barlow  Y.  Bdieman,  3  P.  Wms.  65. 

(6)  ''  If  a  man  be  baptized  by  tbenameof  Thomat,  and  after,  at  hit  oonfinn- 
atioD  by  the  bishop,  he  ii  oamed  John,  he  may  purchase  by  the  name  of  bis 
confirmation.  And  this  was  (be  case  of  Sir  Ftancit  Gawd^,  late  Chief  Jutiee 
of  the  Court  of  Common  Pleaa,  whose  name  of  baptism  was  TkwMs,  and  bia 
name  of  confirmation  Francis;  and  that  name  of  Francit,  by  the  advioe  of  all 
the  judges  in  anno  36  Hen.  8,  he  did  bear  and  after  used  in  all  his  puichases 
atid  granu.  And  this  doth  agree  with  our  abcient  books,  where  it  is  boMen 
that  a  man  may  have  divers  names  at  diveis  times,  but  not  divers  ffhristian 
names."-— Co.  Lit.  da.  Vide  Williams  v.  Bryant,  5  M.  &  W.  447;  S.  C.  7 
D.  P.  C.  602. 

(c)  In  fiani*s  Ecel.  Law,  tit.  Cmfirmation,  pi.  5,  it  is  said,  "  In  the  ofiess 
of  old,  the  bishop  pronounced  the  name  of  the  child  or  person  confirmed  by 
him,  and  if  he  did  not  approve  of  the  name,  or  the  person  himself,  or  his  friends, 
desired  it  to  be  altered,  it  might  be  done  by  the  bishop  pronouncing  a  new  name 
upon  his  ministering  this  rite,  and  the  common  law  allowed  the  alteration  i  hm\ 
vpon  reviev)  of  the  Liturgy  at  King  Charles  the  Second's  Restoration,  the 
office  of  confirmation  is  altered  as  to  this  point,  for  now  the  bishop  doth  not 
pronounce  the  name  of  the  person  confirmed,  and  therefore  cannot  alter  it" 

From  this  passage  the  reader  might  be  led  to  infer  that  in  the  rite  of  eoa« 
firmation,  the  form  of  the  bishop's  naming  the  person  confirmed  was  continued 
after  the  Heformalion,  and  down  to  the  final  revision  of  the  Liturgy  at  the 
Restoration,  in  1662..  ratified  by  the  13  &1 4  Car.  2,  c.  4.  1  hat  the  form  was 
continued  for  a  short  time  after  the  Reformation  is  correct,  as  appears  from  the 
following  extract  from  **  The  liooke  of  the  Common  Prayer,"  established  in  the 
time  of  Kdw.  6  (a.d.  1549) : 
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i,        In  the  case  suggested  from  the  bench,  the  proper  courge       1846. 
i         would  probably  be  to  sign  the  notice  '*  A.  B.  late  C.  B."       Knowles, 
,|  The  forms  given  in  the  schedule  to  the  Registration     ^  ^ki\<o 

I  Act  require  the  notice  to  be  signed  "  A.  B.  of  [place  qf  J^p* 
,  abotle] ;"  that  surely  must  mean  the  real  place  of  abode  of 
g  the  party ;  and  that  has  been  given  here }  the  objector 
I,  was  certainly  not  bound  to  adopt  the  blunder  of  the  over- 
I  seer  and  give  an  incorrect  statement  of  his  place  of  abode : 
y         then  the  form  proceeds,  **  on  the  list  of  voters  for  the 

parish  of /'  and  that  has  been  strictly  complied  with 

in  this  case.  [Tindal,  C.  J.— The  latter  words  appear 
^  merely  to  affirm  the  fact  that  the  objector  is  on  the  list  of 
L  voters.    The  form  does  not  say  he  is  to  give  the  same 

description  as  that  in  the  list.]  The  list  of  voters  in 
boroughs,  it  is  to  be  observedi  is  not  made  out  from  the 
notices  of  claims,  as  it  is  to  a  certain  extent  in  counties ; 
it  is  made  out  by  the  overseers,  and  practically  is  made 
out  from  the  poor's  rate  book.  A  claim  is  only  required 
where  the  name  of  a  party  is  omitted,  or  where  there  is  a 
wrong  description ;  and  if  there  is  no  claim  in  the  latter 
case,  and  no  objection,  the  name  stands  with  the  wrong 
description ;  but  that  is  no  reason  why  the  party  should 
adopt  it,  if  he  wishes  to  exercise  his  right  of  objecting  to 
another  party.    The  respondent  here  was  on  the  list  and 

"  Thtn  tht  Buthop  shall  ero$te  ihmn  in  the  forth$ad  and  laye  hyt  hand€  upon 
theyr  keadet,  taying, 

"  N.,  I  ftigne  thee  with  the  Bigne  of  the  croue,  and  laye  my  hande  upon 
thee.  In  the  name  of  the  Father,  and  of  the  Sonne,  and  of  the  Holy  Goet. 
Amen." 

But  this  was  probably  one  of  the  matters  to  which  exception  was  taken  by 
the  Refbrmen ;  and  we  find  it  was  altered  in  the  revised  Prayer  Book,  confirmed 
by  the  5  &  6  £dw.  6,  c.  1,  s.  6  (a.d.  1552),  where  the  form  is  as  follows : 

**  Then  the  bUhopp$  thai  laye  his  hande  upon  every  childe  severally,  saying, 

**  Defende,  O  Lorde,  this  childe  with  thy  heavenlye  grace,  that  he  may  con- 
tinue thyne  for  ever,  and  daylye  encreaae  in  thy  Holye  Spirite  more  and  more, 
UDtyl  he  come  UDto  thy  everlasting  kindome.    Amen." 

And  this  is  the  form  (with  some  slight  alteration  in  the  rubric)  continued  to 
the  present  day. 

3z2 
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1846.  was  clearly  entitled  to  be  there.  Any  one  reading  this 
Kmowlbs  notice  would  infer  that  the  objector  resided  at  the  place 
^Pi*'  mentioned,  at  the  time  of  giving  the  notice.  [Afaiffe,  J. — 
Kegp,  '  What  time  ?  How  would  that  appear  ?]  From  the  date, 
which  is  required  by  the  form.  [Maule^  J.— An  objector 
then  must  prove  in  each  case  that  he  lived  at  the  place 
described  in  his  notice  at  the  time  mentioned ;  that  would 
be  rather  inconvenient.]  It  must  have  been  proved  in 
this  case,  as  it  is  found  as  a  fact  by  the  revising  barrister. 
An  objector  is  liable  to  costs  in  case  of  making  a  ground* 
less  or  frivolous  objection,  (a)  and  these  costs  may  be 
recovered  by  distress  and  sale  of  the  party's  goods; (A) 
but  that  proceeding  would  be  rendered  very  difficult,  if 
an  objector  was  allowed  to  give  a  wrong  place  of  abode 
in  his  notice.  The  heading  of  the  form  of  the  notice  of 
objection  to  be  given  to  a  county  voter,  and  to  the  occupy* 
ing  tenant  of  the  qualifying  property  (Sched.  A.,  No.  5) 

runs  thus — "  To  Mr. of [Here  insert  the  name 

and  place  of  abode  of  the  person  objected  to,  as  described 
in  the  list ;  and  in  the  case  of  notice  to  the  tenant  of  the 
qualifying  property,  insert  his  name  and  place  of  abode 
as  described  in  the  listl,  and  this  notice  is  to  be  signed 
A.  B.  of  [place  of  abode'],  on  the  register  of  voters  for 

the  parish  of ."      And  this  shows  that  where  the 

legislature  intended  that  the  place  of  abode  should  be 
stated  as  described  in  the  list,  they  expressly  so  required. 
So  again  in  the  17th  section,  it  is  required  that  the  notice 
of  objection  shall  be  left  "  at  the  place  of  abode  of  the  per- 
son objected  to,  as  stated  in  the  said  list.*'  [TindcJ,  C.  J. 
— Where  a  party  is  giving  a  notice  of  objection,  he  may 
only  know  the  place  of  abode  of  the  party  objected  to  by 
the  description  given  in  the  list ;  but  he  would  know  his 
own  place  of  abode.     That  seems  to  be  the  distinction.^ 

(«)  Fir/e  6  Vicl.  0. 18.  s.  46.  (6)  Vide  i6,  s.  71. 
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It  may  be  said  that  the  place  of  abode  of  the  person  ob-        1846. 
jccted  to,  as  described  in  the  Hst,  is  made  the  statutory      ^'^    ~^ 
place  for  leaving  the  notice.     The  object  of  giving  the         ^pp- 
true  place  of  abode  of  the  objector  may  be,  that  the  other        Rup, 
party  may  have  the  means  of  inquiring  as  to  the  nature 
of  the  objection. 

Kinglake,  Serjt.,  in  reply. — The  real  object  of  requiring 
the  place  of  abode  of  the  objector  is  for  the  purpose  of 
identification.  Suppose  a  party  whose  real  name  is  Wil- 
liam Smith  is  down  upon  the  list  as  John  Smith,  how  is 
he  to  object?  [TiWa/,  C.  J. — Perhaps  he  may  not  be  in 
a  situation  to  object  at  all.]  That  case  would  be  in  efiect 
the  same  as  the  present ;  the  hardship  would  arise  equally 
in  both  instances.  The  party  in  such  a  situation  must 
send  in  a  claim.  An  inference  has  been  drawn  from  the 
form  of  the  notice  of  objection  in  the  case  of  county  voters ; 
but  the  "  notice  of  objection  to  be  given  to  the  overseers"  (a) 
is  merely  to  be  signed  "  A.  B.  \^place  of  abode]"  not  saying 
"  of"  any  place,  and  the  words  "  on  the  register  of  voters," 
&c.  are  omitted.  [Tindal,  C.  J. — Do  you  infer  that  the 
place  of  abode  required  by  No.  4  may  be  different  from 
that  required  by  No.  5?]  Perhaps  not;  but  there  is  no- 
thing to  show  that  either  must  be  the  true  place  of  abode 
as  contradistinguished  from  that  described  in  the  list. 
lErle,  J. — You  say  the  object  of  inserting  the  place  of 
abode  is  for  the  purpose  of  identifying  the  objector ;  but 
what  is  the  object  of  such  identification  ?  What  the  party 
objected  to  wants  to  ascertain  is  whether  the  objector  is 
on  the  list  of  voters.  He  says  he  is  on  the  list  for  a  certain 
parish.  What  greater  security  can  the  voter  have  that 
the  notice  itself  is  not  a  forgery,  from  the  place  of  abode 
given  in  the  notice  being  tlie  same  as  that  described  in  the 

(a)  6  Vict.  c.  18,  sched.  A,  No.  4,  anle,  p.  392.  It  will  be  observed  that 
the  beading  of  each  column  requires  the  particulars  as  to  the  party  objeeied  to 
to  be  stated  "  as  described  in  the  list  or  register." 
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18^.  list  ?  Maule,  J. — The  notice  must  be  signed  in  the  ob- 
KirowLM,  jector's  own  handwriting,  (a)]  In  a  note  to  Gadsby,  App., 
Beomiko,  W^rburtan,  Resp*,  in  7  M.  &  G.  80,  it  is  suggested  that 
^^  ^  the  most  unexceptionable  form  to  be  adopted^  where  die 
objector  has  changed  his  residence,  and  the  statemeDt  «s 
to  his  place  of  abode  in  the  overseer's  list  of  persona  en- 
titled to  vote  has  thereby  b^eome  at  yartance  with  the 
actual  fact,  would  seem  to  be  this :  **  A.  B.,  late  of  \tke 
place  of  abode  as  stated  in  the  oterseer^s  Kst  qf  persoms 
entitled  to  vote],  now  residing  at,  &c. ;"  and  that  might 
be  sufficient  in  such  a  case.  The  list  of  voters  is  to  be 
published  on  the  1st  of  August  (A),  and  the  notice  of  ob- 
jection is  to  be  given  on  or  before  the  25th  of  August  (r); 
but  it  might  happen  that  an  objector  had  changed  his 
place  of  abode  between  the  time  of  signing  the  notice  and 
the  actual  service  of  it ;  so  that  unless  the  place  of  abode 
is  to  correspond  with  that  stated  in  the  list,  a  new  field  of 
discussion  will  be  opened  before  the  revising  barrister. 

Cur.  <$dv.  9ttft. 

As  the  judges  differed  in  opinion,  their  judgments  wertf 
now  delivered  seriatim. 

TiNDAL,  C.  J. — The  question  reserved  for  our  deter- 
mination by  the  revising  barrister  in  this  case  is,  whether 
the  notices  of  objection  against  the  name  of  a  person  being 
retained  on  the  list  of  voters  for  a  borough,  which  notices 
were  signed  by  the  objector,  with  the  addition  of  his  tme 
place  of  abode  as  it  was  at  the  time  of  giving  the  notice, 
but  differing  from  the  place  of  abode  which  was  inserted 
against  his  name  on  the  list  of  voters,  are  sufficient.    The 

(a)  Vidt  6  Vict.  c.  18, 1. 17 ;  Toms,  App.,  Ctimng,  ReBp.,  ante,  p.  347. 
(fe)  rtdc6  Vict.c.  18,  s.  13. 
(c)  Vide  ih.  s.  17. 
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I  revising  barrister  held  the  notices  to  be  sufficient;  and        1846> 

I  althou|^  the  question  may  be  subject  to  considerable      Knowlu, 

^  doubti  and  one  of  my  learned  brothers^  for  whose  judg-     Ba^ooKtHo, 

meat  I  entertain  the  greatest  respect,  tiiinks  differentlyi         ^P* 
the  opinion  at  which  I  have  been  compelled  to  arrive  is 
that  the  revising  barrister's  decision  was  right, 
j  The  forms  of  the  two  notices  upon  which  the  precise 

question  turns,  are  those  numbered  iOand  11  in  sche* 
dale  B.  of  the  Registration  Act  (6  Vict.  c.  18),  and  it  is 
upon  the  construction  of  these  forms  that  the  question 
most  mainly  turn ;  bat  it  may  receive  some  light  from  the 
consideration  of  the  forms  Nos.  4  and  6  in  schedule  A.  of 
the  same  act,  and  also  of  the  forms  (since  repealed)  which 
were  given  in  schedule  H.  and  I.  of  the  statute  8  Will.  4, 
c.  45. 

The  forms  in  question,  Nos.  10  and  11,  in  schedule  B, 
each  conclude  thus :  *'  Signed  A.  B.  of  [place  of  abode\ 
on  the  list  of  voters  fi>r  the  parish  of ;"  and  the  ap- 
pellant contends,  that  these  latter  words  ^'  on  die  list  of 

voters  for  the  parish  of "  operate  as  a  direction  or 

requisition  to  the  objector  that  he  must  fill  up  the  place 
of  his  abode  by  inserting  the  place  of  abode  which  is 
against  his  name  on  the  list  of  voters.  The  respondent, 
on  the  other  hand,  contends,  that  the  words  mean  no 
more  than  a  simple  allegation  that  the  objector's  name  is 
upon  the  list  of  voters,  as  it  was  required  that  he  ^ould 
be  by  section  17  of  the  statute.  For  it  is  to  be  observed, 
that  the  17th  section  requires  only  that  the  name  of  the 
objector  shall  have  been  inserted  in  die  list  of  voters  for 
the  borough,  and  that  he  shall  give  a  notice  of  objection 
to  the  overseers  ''  according  to  the  form  numbered  10  in 
the  schedule  B.,  or  to  the  like  effect ;''  and  that  he  shall 
also  cause  to  be  given  or  left  at  the  place  of  abode  of  the 
person  objected  to,  as  stated  in  the  said  list,  *'  a  notice 
accorduig  to  the  form  numbered  11  in  the  same  schedule  $" 
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1846.  so  that  the  question  substantially  turns  upon  the  construe* 
Knowlu,  ^lon  of  the  forms  so  referred  to  and  given  in  the  schedule. 
Bromino  "^"^  ^*  appears  to  me  that,  looking  at  the  concluding 

Rttp.  words  of  those  two  forms^  they  do  not  in  any  manner  qua* 
lify  the  sense  of  what  had  preceded^  namely,  '^  place  of 
abode/'  uor  in  any  manner  refer  to  the  place  of  abode 
contained  in  the  list  of  voters ;  but  that  the  whole  sentence 
is  satisfied,  if  the  true  place  of  abode  of  the  objector  at 
the  time  of  giving  the  notice  is  inserted  in  the  notice. 
The  words  between  the  parentheses  are  only  "  place  of 
abode ;"  words  which  taken  absolutely,  and  by  themselves, 
and  in  their  natural  sense,  would  denote  the  then  place 
of  abode  of  the  party  objecting ;  for  the  words  between 
the  parentheses  are  not  "  place  of  abode  on  the  list  of 
voters,"  which  would  necessarily  require  the  construction 
contended  for  by  the  appellant ;  nor  are  the  words,  "  as 
on  the  list  of  voters,"  which  latter  form  would  have  also 
necessarily  required  the  same  construction ;  but  the  words 
within  the  parentheses  are  simply  **  place  of  abode ;"  and 
the  words  which  follow  contain  a  separate  and  distinct 
proposition  that  such  name,  not  such  place  of  abode,  is  to 
be  found  on  the  list  of  voters. 

And  it  appears  to  me  to  confirm  this  construction  of  the 
form  in  the  schedule,  that,  in  the  17th  section,  which  gives 
these  two  forms  of  notice,  the  notice  which  is  to  be  given 
to  the  party  is  directed  to  be  left  ''  at  the  place  of  abode 
of  the  person  objected  to  as  stated  in  the  list :"  whereas 
the  form  itself,  when  referring  to  the  place  of  abode  of  the 
objector,  says  no  more  than  "  place  of  abode;"  and  as  the 
form  itself  may  be  considered  as  if  it  were  actually  in* 
serted  in  the  body  of  the  17th  section,  this  distinction,  in 
the  language  of  the  legislature,  with  respect  to  the  place 
of  abode  of  the  person  objecting,  and  that  of  the  person 
objected  to,  still  further  sanctions  the  di£Ference  of  inter- 
pretation to  be  put  upon  the  two. 
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And  further,  upon  referring  to  the  forms  of  the  corre-  1846. 
sponding  notices  given  by  schedule  A.  in  the  same  act,  in  Knowlbs, 
the  case  of  objections  to  the  names  of  voters  being  retained  brookino, 
upon  the  register  for  the  county,  this  view  of  the  subject  ^'^* 
appears  to  be  confirmed.  For  schedule  A.,  No.  4,  which 
is  the  form  of  notice  to  be  given  to  the  overseers,  contains 
two  columns ;  the  first  headed  '*  Christian  and  Surname 
of  the  Voter  objected  to,  as  described  in  the  List  or  Re- 
gister ;"  the  second  column,  "  Place  of  Abode,  as  de- 
scribed." But  the  signature  of  the  objector  himself  is 
only  required  to  be  "  A.  B.  [place  of  abode ^Y  sinaply  and 
nothing  more.  In  that  form,  therefore,  the  place  of  abode 
of  the  objector  must  in  its  natural  sense  be  construed  the 
place  of  abode  of  which  he  then  is,  and  no  other ;  more 
particularly  when  contrasted  with  the  requisition  as  to  the 
place  of  abode  of  the  party  objected  to,  which  is  required 
to  be  stated  as  described  in  the  register.  The  form  of 
notice  which  immediately  follows  (schedule  A.,  No*  5), 
which  is  to  be  given  to  the  party  objected  to,  leads  to 
the  same  conclusion.  The  name  and  place  of  abode  of 
^the  party  objected  to  are  required  to  be  inserted  *'  as 
described  in  the  said  list/*  The  name  of  the  objector 
is  to  be  signed  **  A.  B.  of  [place  of  abode]  on  the  re- 
gister of  voters  for  the  parish  of ."     It  is  this  form 

of  notice.  No.  5,  to  which  for  the  first  time  the  words  are 
subjoined  *'  on  the  register  of  voters  for  the  parish  of 

."    In  all  the  preceding  forms  of  notice  of  objection,  « 

both  that  to  be  given  to  the  overseers  and  numbered  4,  and 
also  in  all  the  forms  of  notices  of  objection  given  under 
the  former  statute  2  Will.  4,  c.  45,  the  signature  is  directed 
to  be  *'  A.  B.  of  [place  of  abode,'*]  and  nothing  more. 
And  if  the  notices  of  objection  under  the  statute  of  Wil- 
liam, whilst  those  forms  remained  in  force,  and  the  notice 
of  objection  to  be  given  to  the  overseers  under  schedule  A, 
No.  4,  in  the  Registration  Act,  are  all  satisfied  by  adding 
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1816.       the  place  of  abode  of  the  objector  at  the  tnne^  (no  more 

Knowlbs,     ^^^'^  ^®  ■imple  place  of  abode  being  required  by  any  wards 

BnomuocG      ^  those  cases),  there  is  nothing  in  the  reason  of  the  thing. 

Rap.        which  would  call  for  the  insertion  of  the  very  same  place 

of  abode  of  the  objector  as  that  in  the  list  of  voters,  in  Clie 

odier  remaining  forms  given  by  the  statote;  and  certainly 

I  cannot  see  such  an  insertion  is  made  necessary  by  the 

enacting  words  of  the  statute  or  by  the  forms  given  in  the 

schedules. 

The  words  ^  on  the  list  of  voters"  appear  to  me  to  be 
no  more  than  a  direct  allegation  of  the  existence  of  die 
fact  which  has  been  made  essential  by  the  17th  sectioo, 
namety,  that  the  objector's  name  is  on  the  register  for  the 
county,  or  the  list  of  voters  for  the  borough  (as  the  case 
may  be),  a  fact,  of  which  the  truth  may  be  detenmned 
by  the  overseers,  by  reference  to  the  register  or  list,  of 
which  a  copy  is  in  their  custody ;  or  by  the  party  objected 
to,  by  his  inspecting  such  register  or  list,  which  he  b  em- 
powered by  law  to  do. 

And  although  it  is  objected  that  if  a  new  deseription 
is  given  for  the  first  line  of  the  objector's  place  of  abode, 
it  must  give  rise  to  difficulty  or  confusion ;  it  seems  a  sufll- 
cient  answer  that  no  real  difficulty  can  follow  unless  there 
happen  to  be  more  than  one  voter  upon  the  same  tegister 
or  list  having  the  same  christian  and  surname ;  for  if  dieve 
is  but  one,  he  must  be  the  man  who  objects,  and  no  other, 
however  his  place  of  abode  is  described ;  and  that  even  if 
there  are  two  or  more,  all  the  difficulty  will  be  removed 
when  the  proper  time  arrives,  namely,  when  the  case  comes 
before  the  revising  barrister ;  at  which  time  the  identity 
of  the  objector  must  be  made  out :  and  that  in  the  mean- 
time the  giving  of  the  true  place  of  abode  of  the  objector 
must  afford  a  better  opportunity  of  inquiry  or  commurfca- 
tion  than  the  adding  of  the  old  place  of  abode,  which  it 
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must  be  aseumedy  from  some  cause  or  other,  is  incorrect       164& 
at  the  time  of  giving  the  notice.  iLnowLVh 

Upon  the  ground,  therefore,  that  the  construction  above  Bbootw, 
given  of  the  forms  of  notice  appears  to  me  the  most  na«-  ^* 
tural  and  simple,  and  that  it  is  confirmed  by  the  heading 
of  the  forms  as  above  adverted  to,  I  have  arrived  at  the 
conclusion  that  the  decision  of  the  revising  barrister  is 
right.  I  forbear  to  enter  upon  the  examination  of  the 
relative  convenience  or  inconvenience  of  eidier  decisicm, 
not  only  because  they  appear  to  me  to  be  nearly  if  not 
quite  balanced,  but  because  I  think  that  unless  there  Is 
some  great  preponderance  in  that  respect,  the  determina- 
tion ought  to  rest  upon  the  words  of  the  statute  itself. 

CoLTMAN,  J. — In  this  case  the  question  has  been  fully 
stalled  by  my  Lord  Chief  Justice,  and  I  concur  with  him 
in  the  opinion  he  has  expressed  on  the  subject,  and  in  die 
reasons  which  he  has  assigned  for  it.  I  am  not  able  to 
see  any  considerable  advantage  which  the  one  construc- 
tion contended  for  has  over  the  other,  and  therefore  I 
diink  the  most  plain  and  natural  meaning  is  that  which 
ought  to  be  adopted ;  and  it  seems  to  me  that  the  words 
"  place  of  abode,**  at  the  bottom  of  the  form  No.  10,  in 
schedule  B.  of  the  act  6  Vict.  c.  18,  do  in  their  natural 
sense  mean  his  true  place  of  abode,  and  must  be  so  uiHler«> 
fiftood,  unless  there  are  some  words  of  qualification  added 
to  them.    The  following  words,  "  on  ttie  list  of  voters 

for  the  parish  of ,"  do  describe  a  quality  of  the  ^- 

jector  himself,  but  not,  as  it  seems  to  me,  a  quality  of  the 
place  in  which  he  lives.  John  Brooking,  the  cri>jector,  is 
truly  said  to  be  on  the  list  of  voters  for  tfie  parish  of  St. 
Saviour;  but  it  cannot  be  said,  with  any  propriety  of 
language,  that  Higher  Street,  Portsmouth,  is  on  the  list 
of  voters  for  the  parisli  of  St.  Saviour.  If  the  intention 
of  tbe  act  liad  been  to  require  the  objector  to  state,  not 
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1846.        bis  true  place  of  abode,  but  the  place  of  abode  described 

KpowLis,      *°  ^^^  '^*^»  '*  would  have  said  so  in  plain  terms,  and  the 

App.         form  would  have  been,  '*  A.  B.  on  the  list  of  voters  for 

Rstp.        the  parish  of (place  of  abode  as  described  in  the 

list),"  or  to  that  effect ;  and  I  am  the  rather  led  to  this 
conclusion  I  have  come  to  from  the  use  of  terms  to  that 
effect  in  the  forms  in  schedule  A.  No.  4  and  5 ;  the  words 
used  in  No.  4  being  "  place  of  abode  as  described,'*  and 
the  words  in  No.  5  being  "  place  of  abode  as  described 
in  the  list."  The  reasons  for  the  construction  I  put  on 
the  form  principally  in  question  have  been  already  stated 
with  so  much  distinctness  by  my  Lord,  that  I  do  not  think 
it  necessary  to  add  any  thing  further,  except  to  say  that 
I  fully  concur  in  those  reasons. 

Erlb,  J. — I  concur  in  the  judgment  and  the  reasons 
assigned  by  the  Lord  Chief  Justice. 

The  appellant's  contention  that  the  words  ''  on  the  list 
of  voters,''  &c.  apply  to  the  place  of  abode,  and  that  the 
form  in  question  is  to  be  understood  to  mean  '^  A.  B.  de- 
scribed on  the  list  of  voters,  &c.  to  be  of  the  place  of 
abode,"  appears  to  me  to  be  open  to  several  objections. 

1st.  That  the  words  must  be  altered  before  they  ex- 
press this  meaning ;  whereas  they  are  capable  of  a  sen- 
sible application  without  any  alteration. 

Sndly.  When  so  altered  they  contain  an  immaterial 
statement;  whereas  if  applied  to  the  person  they  are 
material  to  show  his  qualification. 

Srdly.  It  gives  different  meanings  to  the  same  words  in 
two  acts  in  pari  materia ;  the  2  Will.  4,  c.  45,  sched.  1, 
form  No.  5,  and  6  Vict.  c.  18,  sched.  B,  forms  10  and  11, 
making  them  denote  the  true  place  of  abode  in  the  first, 
and  the  described  place  of  abode  in  the  last. 

4thly.  If  the  described  place  of  abode  had  been  in- 
tended»  these  words  would  have  been  used>  for  they  are 
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used  on  several  occasions  in  both  statutes,  where  the  writer       1846. 
of  a  notice  is  referred  to  the  list  for  the  place  of  abode     kmowlbs, 
of  another  person  which  he  may  not  know  otherwise  than         ^v?' 
from  the  list :  but  the  words  in  question  in  other  instances         B^ip* 
denote  the  true  place  of  abode  of  the  writer,  which  he  is 
presumed  by  the  legislature  to  be  able  to  give  without 
difficulty. 

I  cannot  discover  any  good  effect  from  requiring  the 
place  as  described  in  the  list*  instead  of  the  true  place. 
If  communication  is  contemplated,  the  true  place  is  best. 
If  the  name  occurs  only  once,  the  identity  is  clear  without 
referring  to  place.  If  the  name  occurs  twice,  the  ob- 
jector is  identified  at  the  revising,  which  is  as  early  as  can 
be  useful,  if  no  communication  is  intended. 

If  pretended  objectors  are  to  be  guarded  against,  there 
would  be  no  security  from  requiring  the  place  to  be 
transcribed. 

Maule,  J.  (a)— This  is  an  appeal  from  the  decision  of 
the  revising  barrister  for  the  borough  of  Dartmouth,  who 
held  that  the  notices  of  objection  which  had  been  given 
to  the  overseers  and  to  the  person  objected  to,  were  suf- 
ficient. These  notices  concluded  with  the  words,  **  Signed 
John  Brooking,  of  Higher  Street,  Dartmouth,  on  the  list 
of  voters  for  the  parish  of  St.  Saviour's;'^  the  place  of 
abode  of  the  objector,  as  mentioned  in  the  list  of  voters 
referred  to,  being  "New  Road,"  and  not  "Higher  Street ;" 
and  the  fact  being,  that,  though  he  had  offices  in  New 
Road,  his  place  of  abode  was  Higher  Street. 

The  notices  were  objected  to  on  the  ground  that  they 
omitted  the  place  of  abode  as  mentioned  in  the  list  re- 
ferred to. 

The  act  of  6  Vict.  c.  18,  requires,  in  s.  13,  the  overseers 
of  every  parish  in  a  borough  to  make  out  lists  of  persons 

(a)  This  judgmeDt  was  read  by  EtU,  J.  in  the  absence  of  MauU,  J. 
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1846,       entitkd  to  vote,  according  to  forms  numbered  3  and  4  in 
KvowLisi     schedule  B.,  and  that  the  christian  and  surname  of  each 
BnoraiMo,     person  on  the  lists  shall  be  written  at  full  lengthy  together 
^^*        with  the  place  of  bis  abode  and  the  nature  of  his  qualifi- 
cation.   The  forms  numbered  3  and  4  have  columns  for 
the  christian  and  surname  at  full  length,  and  for  the  place 
of  abode.    Section  17  gives  to  any  person  whose  name 
shall  have  been  inserted  in  any  Ust  of  voters  for  a  borough 
a  power  to  object  to  any  other  person  as  not  having  been 
entitled  to  have  his  name  inserted  in  any  list,  and  provides 
that  he  shall  give  notices  of  objection  according  to  the 
forms  Nos.  10  and  11  in  the  schedule  B.     The  forms 
Nob.  10 and  11  conclude  thus:  "  Dated  this  — — *  day 
of  — : — .    Signed  A.  B.,  of  [place  of  abode],  on  the  liat 

of  voters  for  the  parish  of •"    And  the  question  is, 

whether  this  provision  as  to  the  notices  has  been  com- 
plied with  ;  in  other  words,  whether  a  notice  is  suffioieiit 
which  wholly  omits  all  mention  of  the  place  of  abode  of 
the  objector  as  it  appears  in  the  list  of  voters. 

For  the  appellant  it  was  insisted,  that  this  section  of 
the  act  required,  that>  at  all  events,  the  place  of  abode  of 
the  objector,  as  it  appeared  on  the  list  of  voters  to  which 
the  notice  refers,  must  appear  on  the  notice,  whether,  in 
case  of  mistake  in  the  list  of  voters,  or  change  of  abode 
since  it  was  made  out,  it  might  or  might  not  be  necessary 
to  add  a  mention  of  the  place  of  abode  at  the  date  of  the 
objection.  For  the  respondent  it  was  contended,  that  the 
only  place  of  abode  required  to  be  mentioned  was  that  at 
the  date  of  the  objection,  and  that  the  act  did  not  require 
any  mention  of  the  objector's  abode  as  it  appeared  on  the 
list  of  voters. 

As  the  question  to  be  decided  depends  on  the  construc- 
tion of  the  17th  section  of  the  6  Vict>  c.  18,  and  of  a 
notice  drawn  in  the  form  therein  prescribed,  it  may  be 
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I  conyenient  to  consider  the  general  nature  and  purpose  of       1846« 

I  the  act  in  which  the  section  in  question  occurs.  Kmowlis, 

I  The  act  of  2  Will.  4,  c.  46,  ''  To  amend  the  Repre-     b»^ino 

s  sentation  of  the  People  in  England  and  Wales/'  con-         R^- 

I  tained}  as  incidental  to  the  important  changes  which  it 

II  made,  certain  provisions  for  the  registering  of  persons  en- 
titled to  vote  for  members  of  parliament.    These  pro^ 

I  yisions  haying  been  found  insufficient,  the  act  of  6  Vict. 

I*  c.  18  was  passed,  of  which  the  principal  object  was  to 

I  make  a  new  set  of  regulations  for  forming  registers  of 

I  voters.    This  act,  accordingly,  made  many  additions  to 

I  and  alterations  in  the  provisions  relating  to  registration  of 

the  act  of  William ;  among  which  are  to  be  noticed,  first, 
I  that  the  act  of  William  gives  (a)  the  power  of  objecting 

I  to  a  name  being  retained  on  a  list  of  voters  in  counties, 

,  not  only  to  persons  on  the  register,  but  to  those  who  have 

claimed  to  be  inserted  in  a  list  of  voters,  whether  they 
have  actually  been  inserted  or  not ;  while  the  act  of  Vic- 
toria confines  (6)  such  power  of  objecting  to  persons  whose 
names  are  on  the  register ;  secondly,  that  in  the  forms 
given  for  lists  of  voters,  of  claimants,  and  of  persons  ob- 
jected to,  in  cities  and  boroughs,  in  the  act  of  William, 
no  mention  of  the  place  of  abode  is  required,  except  in 
the  case  of  freeholders  and  of  rights  of  voting  not  de- 
pending on  property ;  while,  in  the  case  of  county  voters, 
the  place  of  abode  was  always  to  be  inserted :  so  that,  in 
a  borough  register  formed  under  that  act,  many  voters 
would  be  described  by  their  christian  and  surnames  only, 
without  any  addition  of  place  of  abode.    This  is  altered 

(o)  By  sect.  39. 

(b)  By  sect.  7.  If  the  power  to  object  had  been  given  to  persons  whose 
names  were  on  **  the  list  of  voters,*'  claimants  would  have  been  included ;  as 
by  sect.  6  the  lut  of  claimanu  and  the  register  are  to  be  deemed  to  be  the  li$t 
of  voters.  It  is  jast  possible  that  this  difference  between  the  Reform  and  Re- 
gistration Acts  may  have  arisen  from  the  accidental  use  of  the  word  "  register** 
in  the  lattsr,  instead  of  "  list  of  voters.*' 
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1846.  by  the  act  of  Victoria^  which  requires  that,  in  all  cases, 
Knowlm,  without  exception,  both  in  counties  and  boroughs,  the 
huooKiho  P'^^  ^^  abode  as  well  as  the  name  shall  appear  on  the 
Aap.  list.  A  third  alteration  is  in  the  forms  of  notices  of  ob- 
jection^  which,  under  the  act  of  William,  did  not  contain 
any  statement  that  the  objector  was  on  the  regbter,  or 
was  a  claimant  in  a  county,  or  was  on  a  list  of  voters  in 
a  borough,  and  did  not  in  any  other  manner  show  that  he 
was  one  of  the  class  of  persons  to  whom  the  right  of 
objecting  belonged.  The  act  of  Victoria,  in  all  cases, 
with  one  exception  (to  be  hereafter  noticed)  requires  the 
objector  to  describe  himself  as  on  the  register  or  list  of 
voters,  and  to  refer  particularly  to  the  parish  on  the  re- 
gister or  list.  The  object  of  these  alterations  probably 
was  to  identify  the  persons  mentioned  in  the  lists  more 
completely,  so  as  to  enable  those  whom  it  concerned  to 
know  easily  and  certainly  who  the  persons  named  were, 
and  to  enable  the  party  objected  to,  by  referring  to  the 
list  or  portion  of  the  register  mentioned  in  the  notice,  to 
ascertain  whether  the  objector  had  shown  himself  to  have 
a  right  to  object,  and,  in  case  of  its  not  appearing  that 
the  objector  had  such  right,  to  enable  him  with  safety  to 
disregard  an  objection  which  the  revising  barrister  would 
be  bound  to  treat  as  not  sufficient  to  call  on  him  to  prove 
his  qualification.  The  alterations  are  not  only  well  adapted 
to  effect  these  purposes,  but  are  also  in  conformity  with 
the  law — which  in  many  cases  has  made  it  necessary — and 
with  general  convenience — which  in  most  cases  has  made 
it  usual — to  identify  a  person  by  means  of  his  christian 
and  surname,  and  of  his  place  of  abode ;  and  they  are 
also  in  conformity  with  the  rule  which,  in  case  of  a  special 
authority  or  power  to  be  exercised  in  writing,  requires 
that  the  writing  should  show  that  the  person  assuming 
to  exercise  it  is  one  of  those  to  whom  it  belongs. 
The  form  of  notice  before  referred  to  as  an  exception 
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from  the  general  rule,  that,  under  the  act  of  Victoria,  all        1846. 
forms  of  notices  of  objection  require  the  objector  to  de-      knowlm 
scribe  himself  as  on  the  register  or  list,  confirms  the  view     _  ^pP' 
that  the  intention  of  these  forms  is  to  enable  the  party         Eesp, 
objected  to  to  refer  with  ease  to  the  list  or  register,  and 
to  ascertain  whether  the  objector  is  to  be  found  upon  it. 
That  exception  is  the  form  No.  4  in  schedule  A.  of  the 
act  of  Victoria,  which  form  is  not  for  a  notice  to  a  party 
objected  to,  but  to  the  overseers  in  a  county.    This  form 
concludes  with  the  words  "A.  B.  [place  of  abode]"  with- 
out any  statement  of  the  objector's  being  on  the  register. 

Now  it  is  to  be  observed,  that  the  overseers  have,  as 
such,  no  concern  with  the  question  whether  the  objector 
is  on  the  register  or  not.  By  s.  8  of  the  act  of  Victoria, 
they  are  required  to  publish  a  list  of  all  persons  against 
whom  notice  of  objection  has  been  given  to  them ;  and 
by  s.  34  to  bring  the  original  notices  to  the  revising  bar- 
rister, who,  and  not  the  overseers,  is  to  judge  of  their 
sufficiency.  The  overseers  have  no  interest  or  duty  rest- 
ing on  them  to  ascertain  whether  the  objector  is  on  the 
register;  a  reference  to  it  could  not  assist,  and  might 
embarrass  them,  as  it  might  be  considered  as  calling  on 
them  to  refer  to  the  register  for  the  whole  county.  And 
this  view  is  in  conformity  with  s.  3  of  the  act,  which  re- 
quires the  clerk  of  the  peace  to  send  to  the  overseer  a 
copy  of  such  part  only  of  the  register  as  relates  to  bis 
parish ;  thus  treating  him  as  a  person  who  can  have  no 
concern  with  the  parts  of  the  register  relating  to  other 
parishes. 

It  was  not  denied,  on  the  part  of  the  respondent,  that 
the  notices  in  question  ought  to  contain  an  assertion  of 
the  right  to  object ;  but  it  was  contended  that  that  right 
was  sufficiently  stated  in  the  words  '^  on  the  list  of  voters 

for  the  parish  of ;"  and  that  the  preceding  words, 

"  A.  B.  of  [place  of  abode]"  were  not  intended  as  a 

VOL.  I.— B.  A.  3f 
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1846.        statement  of  the  name  and  addition  of  the  objector  as  in- 
KwowLEs       8®''*®^  <"  ♦'le  list,  but  of  his  name  and  addition  at  the  time 

^pp.         of  signing  the  notice. 

Hnp.  '  It  is  material^  on  this  part  of  the  discussion,  to  obaerre, 
that  the  immediate  subject  of  inquiry  is,  what  is  the  mean- 
ing of  a  notice  filled  up  according  to  the  form ;  for  it  is 
such  notice,  and  not  the  form  itself,  that  is  sent  to  the 
party  objected  to.  The  want  of  adverting  to  this  has,  I 
think,  produced  some  confusion.  The  form  of  notice  has 
the  words ''  place  of  abode"  in  italics,  within  a  parenthesis, 
between  the  words  *'  A.  B.  of,"  and  the  words  **  on  the 
list  of  voters ;"  but  this  parenthesis  is  not  to  be  retained 
in  the  notice  when  drawn,  but  is  only  meant  to  show  that 
the  words  within  them  are  not  to  be  the  very  words  in  the 
notice,  but  are  only  a  direction  as  to  what  those  words 
shall  be.  This  is  manifest  from  the  word  "  of"  in  the 
form  not  being  within  the  parenthesis ;  so  that  a  notice 
drawn  according  to  the  form  would,  to  take  an  example 
for  the  sake  of  cleamesss,  run  thus :  "  John  Smith,  of 
Broad  Street^  on  the  list  of  voters  for  the  parish  of  St. 
Mary,"  without  any  parenthesis.  And  the  question  ia, 
how  a  notice  in  these  words  should  be  understood.  It  is 
a  mistake  to  treat  it  as  if  the  parenthesis  were  retained. 

It  is  to  be  observed,  that  the  right  to  object  does  not, 
since  the  act  of  Victoria,  depend  on  the  right  to  vote,  or 
the  right  to  be  on  a  list ;  for  a  person  may  have  a  right  to 
vote,  or  to  be  on  a  list,  and  yet  have  no  right  to  object,  if 
in  fact  his  name  is  not  inserted  in  a  list ;  or  he  may  hare 
no  right  to  vote,  or  to  be  on  a  list,  and  yet  may  have 
a  right  to  object,  in  respect  of  being  in  fact  on  a  list. 
The  right  to  object,  therefore^  being  entirely  dependent 
on  some  one  entry  in  a  list  of  voters,  whether  the  name 
and  place  of  abode  be  correctly  stated  in  such  entry  or 
not,  it  seems  to  me  that  this  construction  of  the  forma  b 
more  conformable  to  the  general  rules  of  hiw  and  to  the 
intention  of  the  act  of  Victoria,  which  requires  the  notices 
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to  point  out  distinctly  which  of  all  the  entries  in  the  list        1846. 
is  that  which  is  relied  on  as  the  foundation  of  the  right  to      knowlm 
object ;  thus,  not  merely  claiming  the  right,  or  making  a         ^Vf> 
general  assertion  from  which  it  might  be  inferred,  but         Rup, 
(in  conformity  with  the  rule  which  prevails  with  respect 
to  the  exercise  of  powers  or  authorities  by  writing)  show- 
ing in  particular  the  fact  on  which  the  right  depends,  and 
enabling  the  voter  to  ascertain,  by  a  simple  inspection  of 
the  list  referred  to,  whether  the  right  to  object  which  is 
relied  on  does  really  exist.    A  minute  consideration  of  the 
terms  of  a  notice  drawn  according  to  the  form  confirms  this 
construction :  the  natural  and  obvious  meaning  of  the  words 
''  on  the  list  of  voters  for  the  parish  of  St.  Mary/'  fol- 
lowing the  words  '^  John  Smith,  of  Broad  Street"  (to  use 
the  same  example  as  before)  is,  that  '^  John  Smith"  and 
*^  Broad  Street"  are  mentioned  on  the  list  as  the  name 
and  place  of  abode  of  a  voter,  and  not  that  the  objector 
is  a  person  whose  present  name  and  place  of  abode  are 
^'  John  Smith,  of  Broad  Street,"  but  whose  name  and 
place  of  abode  on  the  list  may  be  the  same  or  different* 
It  can  hardly  be  denied,  that  in  the  absence  of  a  paren- 
thesis, the  words  **  on  the  register  of  voters  for  the  pa- 
rish of  St.  Mary,"  are  left  to  operate,  in  like  manner,  on 
the  whole  clause  which  precedes  them — '^  John  Smith  of 
Broad  Street" — or  they  operate  on  no  part  of  it;  for  it 
seems  very  difficult  to  contend  that  they  operate  differently 
on  the  words  '^  John  Smith"  and  on  the  intervening  words 
**  of  Broad  Street ;"  so  as  to  mean  that  the  name  of  the 
voter  on  the  list  was  '^  John  Smith/'  but  not  to  mean  that 
the  place  of  abode  on  the  list  was  '*  Broad  Street:"  and 
accordingly  it  was  argued  for  the  respondent,  that  the 
words  ^'  on  the  list,"  &c.  did  not  import  that  either  the 
name  ''John  Smith,"  or  the  place  of  abode  ''  Broad  Street," 
was  mentioned  on  the  list :  and  that  is  certainly  a  more 
reasonable  construction  than  that  which  treats  the  words 

3f2 
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1846.       *'  on  the  list/'  &c.  as  operating  on  the  words  ''John  Smith/' 

Knowl«,     and  as  having  no  operation  on  the  intervening  words  "  of 

^PP'         Broad  Street ;"  wliich  construction  seems  to  rest  on  a  tacit 

Brookivo, 

R*tp>  but  erroneous  application  of  the  parenthesis,  which  is  found 
in  the  form,  to  the  words  of  the  actual  notice,  in  which  it 
is  not  found. 

That  the  notice  is  to  be  understood,  not  merely  as  af- 
firming that  the  objector  is  on  the  list  of  voters,  and  there- 
fore has  a  right  to  object,  but  as  referring  to  a  particular 
entry,  is  further  confirmed  by  the  forms  requiring  the 
notices  to  specify  the  particular  list  on  which  the  objector 
is  to  be  found.  If  it  were  intended  as  a  mere  assertion 
of  a  right  to  object,  it  would  be  sufficient  to  state  that  the 
objector  was  on  a  list  of  voters  for  the  borough ;  and,  in 
the  corresponding  case  in  counties,  that  the  objector  was 
on  the  register,  without  saying,  as  is  required  by  sche- 
dule A.,  No.  5,  for  what  parish.  As  the  particular  list  is 
referred  to,  it  is  natural  that  the  particular  entry  itself 
should  also  be  referred  to,  each  reference  being  in  further- 
ance of  the  same  object. 

It  was  contended  for  the  respondent,  that,  by  the  con- 
struction contended  for  by  the  appellant,  a  voter  who 
might  wish  to  communicate  with  the  objector,  might  be 
prevented  doing  so  in  the  case  of  an  objector  whose  pre- 
sent place  of  abode  was  difierent  from  that  on  the  list  re- 
ferred to,  whether  this  difference  arose  from  error  or 
change.  But  it  is  doubtful  whether  the  act  contemplated 
any  such  communication :  it  does  not  authorize  or  require 
it;  it  imposes  no  duty  to  make,  nor  confers  any  right  on 
the  maker  of  any  such  communication.  But  if  it  did  con- 
template such  communication,  such  communications  must 
probably  be  very  rare.  The  cases  of  error  and  change  are 
a  very  small  portion  of  the  whole  number  of  cases ;  and 
such  errors  or  changes  as  would  prevent  the  objector  being 
reached  by  a  letter  directed  to  him  at  his  abode  as  men- 
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tioned  in  the  list,  must  be  a  very  small  portion  of  the  whole  1846. 
number  of  cases  of  error  and  change :  and  it  may  be  ob-  Kno^^les, 
served  that,  in  the  case  now  in  judgment,  no  such  incon-  brto^no 
venience  did  arise.  The  legislature,  in  the  much  more  ^*P* 
important  case  of  the  service  of  a  notice  of  objection — the 
giving  of  which  is  essential  to  the  objector's  right,  and  the 
receipt  of  it  to  the  voter's  defence — has  considered  that  it 
is  sufficient  to  send  the  notice  to  the  abode  mentioned  in 
the  list.  Indeed,  the  general  scope  of  the  act  of  Victoria 
seems  to  be,  that,  for  all  purposes  connected  with  regis- 
tration, the  description  on  the  list,  both  by  name  and  place 
of  abode,  shall  be  taken  to  be  the  true  description :  and 
the  effect  of  this  provision  would  probably  be,  that  every 
voter  who  took  an  interest  in  elections,  would  take  care 
that  notices,  &c.,  directed  to  him  at  his  abode  on  the  list 
should  be  forwarded  to  him.  But  even  supposing  that  it 
were  the  object  of  the  act  to  enable  the  party  objected  to 
to  communicate  with  the  objector,  the  distinct  statement 
of  the  right  on  which  the  objector  relied  is  a  much  more 
important  and  principal  one.  If  the  first-mentioned  of 
these  purposes  be  one  which  the  notice  was  intended  to 
effect,  it  may  be  that,  in  cases  of  error  and  change  of  abode, 
the  notice  should  specify  the  accurate  or  present  descrip-- 
tion  of  the  voter  and  his  abode,  as  well  as  that  on  the  list 
of  voters ;  but  it  does  not  follow  that  he  may  omit  all 
mention  of  his  abode  as  stated  in  the  list. 

An  argument  was  drawn  from  the  form  No.  5,  in  sche- 
dule A.,  where,  in  the  beginning  of  the  notice,  the  form 

runs :  **  To  Mr. ,  of Ihere  insert  the  name  and 

place  of  abode  of  the  person  objected  to  as  described  in 
the  list]  :"  and  at  the  end  the  form  is — "  Signed  A.  B.  of 
[place  of  abode]f  on  the  register  of  voters  for  the  parish 

'of ;"  in  the  same  words  as  in  the  forms  in  question, 

only  putting  "  register"  for  "  list  of  voters."  Here,  it  is 
said|  the  insertion  of  the  words,  '^  as  described  in  the  list," 


I» 
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1846.       in  the  first  part  of  the  notice,  and  the  omission  of  the 

Kjiowlis,     words  *'  on  the  register/'  in  connection  with  the  words 

Baooixiio      "  place  of  abode/'  within  the  parenthesis,  in  the  last  part, 

^'         shows  that  the  place  of  abode  in  the  last  part  is  not  to  be 

that  on  the  register.    But  the  insertion  and  omission  of 

these  words  may  be  otherwise  accounted  for.    In  the  first 

part  the  place  of  abode  is  mentioned  in  the  address  of  the 

notice,  "  To  Mr. ,  of ;"  and  there  are  no  such 

words  as  *'  on  the  register  of  voters  for  the  parish  of ,' 

which  occur  in  the  last  part  of  the  notice,  and  which,  as  I 
have  before  shown,  refer  to  the  place  of  abode  as  that 
mentioned  in  the  register.  In  this  last  part  it  would  be 
superfluous  to  put  within  the  parenthesis,  "  as  described 
on  the  register,"  because  '^  on  the  register  of  voters  for  the 
parish  of ,"  expresses  the  same  thing. 

With  regard  to  the  comparative  convenience  in  practice 
of  the  two  constructions,  there  seems  no  doubt  that  that 
of  the  appellant  is  to  be  preferred.  It  enables  the  party 
objected  to,  and  the  revising  barrister,  easily  to  ascertain 
by  inspection  of  the  notice  and  list,  without  any  extrinsic 
evidence,  whether  the  notice  is  sufficient,  inasmuch  as,  on 
this  construction,  where  the  place  of  abode  in  the  notice 
is  the  same  as  on  the  register,  no  question  of  law  or  fact 
can  be  made  as  to  its  validity ;  whereas,  if  the  respondent's 
construction  is  to  prevail,  many  questions  of  law  may  pro- 
bably ai*ise  as  to  what  is  a  sufficient  description  in  the 
notice  of  the  place  of  abode,  whether  the  county,  parish 
or  post  town,  is  to  be  mentioned ;  and  these  will  be  the 
more  numerous  and  doubtful,  from  the  uncertainty  of  what 
the  object  was  for  which  the  insertion  of  the  present  place 
of  abode  was  required  by  the  act ;  and  in  all  cases  it  must 
be  a  matter  of  evidence,  and  may  be  one  of  controversy, 
before  the  revising  barrister,  whether  the  place  of  abode 
be  in  fact  truly  stated  in  the  notice. 

It  was  also  suggested  that  the  identification  of  the  voter 
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by  his  place  of  abode  on  the  list  would  be  unnecessary  in        1846. 
a  notice  of  objection,  except  in  the  case  of  two  voters  of     knowles 
the  same  name  being  on  the  list :  but  this  is  no  answer  to     ,^  ^pp- 

^  Brooking, 

the  argument  arising  from  the  convenience  of  the  rule  re-         Re$p. 
quiring   identification   by   Christian  name,  surname  and 
place  of  abode ;  all  three  may  be  necessary  in  some  cases, 
and  they  are  required  in  all,  for  the  sake  of  uniformity, 
simplicity  and  convenience. 

I  think,  for  these  reasons,  that  a  due  consideration  of 
the  principles  of  law  which  are  applicable  to  the  case,  of 
the  general  intent  of  the  Registration  Act,  and  of  the  true 
meaning  of  those  particular  provisions  which  relate  to 
notices,  leads  to  the  conclusion  that  the  appellant's  con- 
struction of  the  notices  is  the  true  one,  and  that  it  avoids 
great  practical  inconvenience  which  would  arise  from 
adopting  that  of  the  respondents,  and,  consequently,  that 
the  decision  of  the  revising  barrister  ought  to  be  reversed. 

Decision  affirmed. 


^iari 


,  CASES 

*  DECIDED  UPON 

APPEAL  FROM  THE  DECISIONS 

OF 
IN 

THE   COURT  OF  COMMON  PLEAS, 

UNDER  STAT.  6  VICT.  c.  18. 
EASTER  TERM,  1846. 


BOROUGH  OF  NEW  SARUM, 

James  Henry  Wills Appellani. 

1846.  Charles  Adey Respondemi 

April  72.  CASE. 


A  ptriy  whose  iHE  parliamentary  borough  of  New  Sarum  comprises  the 
th«  list  of  voters  following  parishes  or  places,  viz.,  the  Liberty  of  the  Close, 
f!^A^*£u  pUcc  ^^®  several  parishes  of  Saint  Thomas,  Saint  Edmund, 
Ae^^^^^Sd  ^"^  ^^'"'  Martin,  part  of  the  parish  of  Fisherton  Anger, 
as  F.  Street,  and  part  of  the  parish  of  Milford. 
oiherjieraon  of        The  appellant's  name  appeared  on  the  list  of  voters  for 

M  tSTustT"*  ^^^  P*"®'*  ^^  ^^"^^  Edmund,  in  the  said  borough,  in 
served  a  notice  respect  of  a  house  in  Castle  Street  in  the  said  parish,  and 
which  he  sigoed  the  respondent  had  served  the  appellant  with  a  notice  of 
thTparish  of*^F.  objection  of  which  the  following  is  a  copy  : 

A.  on  the  list  of  «  To  Mr.  James  Henry  Wills,  of  Castle  Street,  in  the 
voters  for  the  .  j  '  ' 

parish  of  F.  A."  parish  of  Saint  Edmund,  in  the  borough  of  New  Sarum, 
Held  sufficient,   j^  ^,^^  ^^^^^^  ^^  ^j^^ 

"  I  hereby  give  you  notice  that  I  object  to  your  name 
being  retained  in  the  list  of  persons  entitled. to  vote  in  the 
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election  of  members  for  the  borough  of  New  Sarum,  in 
the  county  of  Wilts. 

''  Dated  this  23rd  day  of  August^  in  the  year  1845. 
(Signed)  "Charles  Adey, 

"  Of  the  parish  of  Fisherton  Aoger  in  the  said  boroagh,  on  the  list 
of  voters  for  the  said  parish  of  Fisheiton  Anger." 

The  respondent's  name  appeared  on  the  list  of  persons 
entitled  to  vote  in  the  election  of  members  for  the  said 
borough  in  respect  of  property  occupied  within  the 
parish  of  Fisherton  Anger  as  follows  : 


1846. 


GhrUtian  name  and  Sor- 
name  of  each  voter. 

Place  of  Abode. 

V>tnr»  of    Street,  Lane  or  other  like  place 
Qaallflcatlon.     ^^^  i,*Slaated- 

Charles  Adey. 

Fisherton 
Street. 

House  and 
Garden. 

Fisherton  Street. 

It  appeared  that  the  parish  of  Fisherton  Anger  con- 
tained the  several  streets  or  places  known  by  the  following 
names :  Fisherton  Street,  Wilton  Road,  Devizes  Road, 
Church  Street,  Bowling  Green  Lane  and  Back  Lane. 

There  was  no  other  person  of  the  name  of  Charles 
Adey  upon  the  list  of  voters  for  Fisherton  Anger. 

It  was  objected  on  behalf  of  the  appellant  that  the 
description  of  the  respondent's  place  of  abode  as  it  ap- 
peared in  the  notice  of  objection  was  not  sufficient  to 
sustain  a  notice  of  objection  against  a  voter  on  the  list, 
for  the  purpose  of  expunging  his  name  from  the  register, 
for  that  he  should  have  described  his  place  of  abode  to 
be  "  Fisherton  Street "  as  described  in  the  list  of  voters, 
and  not  of  the  parish  of  Fisherton  Anger"  alone. 

The  revising  barrister  however  held  the  notice  to  be 
sufficient,  and  the  name  of  the  appellant  was  erased  from 
the  Ust  upon  his  not  appearing  to  support  his  qualifi- 
cation. 

The  question  for  the  opinion  of  the  Court  is  whether 
the  respondent's  statement  in  the  notice  of  objection  of 


Wills, 
App. 

AoXY, 

Re$p. 
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1846.       his  place  of  abode  is,  under  the  circumstaiices  mentioned. 

Wifcu,        sufficient  in  law  to  sustain  the  said  notice  against  the 

JkSgi,        appellant.     If  the  Court  should  be  of  opinion  that  the 

^^*        description  given  by  the  respondent  in  the  said  notice  of 

objection  of  his  place  of  abode  is  not  sufficient  in  law  to 

sustain  the  notice  of  objection  against  the  appellant,  the 

name  of  the  appellant  is  to  be  inserted  in  the  list  of  voters 

for  the  said  borough. 

[Twelve  other  cases  were  consolidated  with  the  above.] 
(Signed)        F.  W.  S.,  Revising  Barrister. 

The  case  was  argued  in  last  Hilary  Term,  (Thursday^ 
January  21)  {a). 

Kinglake,  Serjt.,  for  the  appellant. — This  case  difiers 
in  some  respects  from  Knowles,  App.  Brookings  Resp.  (6) 
For  here  the  place  of  abode  of  the  objector  may  be 
assumed  to  be  properly  described  in  the  list  of  voters  as 
in  Fisherton  Street,  and  he  has  varied  the  description  in 
his  notice  of  objection  by  stating  his  place  of  abode  to  be 
in  *^  Fisherton  Anger.*'  This  case  falls  expressly  within 
the  dicta  of  Maule,  J.,  and  Erie,  J.,  in  Gadsbjf,  App., 
Warburton,  Resp.  (c)  Besides  the  place  of  abode  as 
stated  in  the  notice  is  simpliciter  insufficient,  the  mere 
name  of  a  parish  being  too  indefinite.  The  instances 
given  in  the  various  schedules  to  the  Reform  Act — such 
as  "  Duke  Street/'  &c.;  show  that  such  a  general  de- 
scription of  a  place  of  abode  would  be  insufficient,  and  that 
a  more  specific  address  should  be  given.  [Erie,  J. — The 
question  which  the  revising  barrister  seems  to  raise  is, 
whether  the  place  of  abode  stated  in  the  notice  must  be 
identical  with  that  mentioned  in  the  list.  Timlal^  C.  J. — 
The  information  in  the  notice  as  to  the  place  of  abode  is 

(a)  Before  Tindal,  C.  J.,  Maule,  Cresswell,  and  Erie,  JJ. 

(b)  Ante,  p.  755. 

(c)  Antt,  pp.  280,  281. 


EAiTBR  TERM,  IX  VICT. 


785 


certainly  not  very  definite.     Suppose  an  objector  had  dc-        1846. 
scribed  himself  "  of  the  parish  of  Marylebone."]  Wii.u, 

Arnold  for  the  respondent. — The  form  No.  2  in  sche-        ^^J*!; 
dule  (B.)  to  the  6  Vict.  c.  18,  requires  the  notice  to  state         ^^* 
the  name  of  the  objector,  the  place  of  his  abode,  and 
what  parish  list  of  voters  he  is  upon;    and  unless  the 
Court  decide  that  the  statement  of  the  place  of  abode 
must  he  the  same  in  the  notice  and  the  list,  it  is  submitted 
this  notice  is  sufficient.    It  does  state  a  place  of  abode, 
and  that  the  objector  is  "  on  the  list  of  voters  for  the  parish 
of  Fisherton  Anger,''  and  the  case  finds  there  was  no 
other  person  of  the  objector^s  name  upon  the  list  for  that 
parish.      The  notice   therefore  could  not  mislead  the 
party  objected  to.    At  any  rate  it  may  be  said  that  the 
notice  is  *'  to  the  like  effect ''  as  that  prescribed  by  the 
form.     It  is  true  that  those  words  are  not  used  in  the  17th 
section  with  reference  to  that  particular  form ;  but  they  are 
used  with  reference  to  other  forms,  and  the  Court  would 
probably  intend  them.     Or  this  may  be  treated  as  an 
''  inaccurate  description"  of  the  '*  place''  of  the  objector's 
abode ;  in  which  case,  under  section  101,  (a)  it  is  not  to 
prevent  or  abridge  the  operation  of  the  act  with  respect 
to  such  place,  provided  that  it  shall  be  so  denominated  in 
such  notice  as   to  be  commonly   understood.    The  re- 
vising barrister  has  in  effect  decided  that  the  denomina-- 
tion  was  sufficient  to  be  commonly  understood ;  if  so,  it 
becomes  a  question  of  fact. 

It  is  said  that  the  statement  of  a  parish  as  a  place  of 
abode  is  of  itself  too  indefinite,  and  the  case  has  been  put 
from  the  bench  of  a  party  who  should  describe  himself 
merely  **  of  the  parish  of  Marylebone."  But  it  is  sub- 
mitted, that  would  be  sufficient,  if  there  was  no  other 
party  of  the  same  name  upon  the  list,  though  probably  it 
would  not  be  if  there  were  more  of  the  same  name,  as 

(a)  AnU,  p.  376. 
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1846.  then  the  notice  would  be  calculated  to  mislead.  That  is 
Yf^^j^  the  principle  upon  which  Tudbatt^  App.,  The  Tofon  Clerk 
j^pP'  of  Bristol,  Resp.  (a)  was  decided ;  where  by  a  strict  ad- 
herence to  the  prescribed  form  the  notice  was  likely  to 
mislead  the  party  objected  to,  or  at  least  to  impose  greater 
difiSculty  upon  him  in  the  examination  of  the  lists.  Here 
if  the  party  objected  to  had  referred  to  the  parish  list  be 
would  have  found  the  name  of  the  objector  there. 

Kinglake^  Serjt.,  in  reply. — The  17th  section  gives  the 
right  to  every  party  who  is  on  the  list  of  voters  to  object 
to  any  other  party  ;   but  the  objector  is  bound  to  show  in 
his  notice  that  he  is  entitled  to  object.    The  intent  of 
the  notice  is  to  identify  the  party  as  being  on  the  list. 
This  case  is  put  on  the  other  side  as  an  immaterial  vari- 
ance ;  but  it  is  not  so,  the  objector  ought  to  identify  him- 
self as  the  Charles  Adey  whose  place  of  abode  is  in  Fish- 
erton  Street ;  there' may  be  more  persons  of  that  name  in 
the  parish  of  which  the  objector  has  described  himself. 
Suppose  another  Charles  Adey  were  to  serve  a  notice 
and  falsely  describe  himself  as  being  on  the  list  of  voters^ 
what  remedy  would  the  party  objected  to  have  as  to 
costs  if  the  objection  turned  out  to  be  groundless  ?  If  the 
legislature  had  required  the  number  of  the  house  to  be 
given  in  describing  the  objector's  place  of  abode,  it  would 
have  made  the  identification  more  easy,  and  the  Court 
surely  would  not  have  dispensed  with  that  requirement. 
Here  the  place  of  abode  is  required  to  be  stated,  and  it 
ought  therefore  to  be  stated  with  precision.     [TindUdj  C. 
J. — Your  argument  is  that  the  expression  "  on  the  list  of 
voters,"  &c.,  means  on  the  list  for  the  place  of  abode 
previously  mentioned.     The  other  side  say  it  is  a  mere 
allegation  that  he  is  on  the  list.]     Suppose  there  were 
only  one  Charles  Adey  on  the  list  and  in  the  parish, 
and  there  were  no  statement  in  the  notice  that  he  was  on 
the  list,  surely  that  would  not  be  sufficient.    By  the  100th 

(^)  Antt,  p.  8. 
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section  a  notice  of  objection  may  be  sent  by  the  post,  but        1846. 
surely  a  notice  sent  to  Charles  Adey  and  addressed  to  him        Wills, 
"  Fisherton  Anger "  alone  would  not  be  suflScient.  (a)        ^^^ 
The  provisions  of  the  101st  section  do  not  apply  here.         Rup* 
The  notice  must  be  correct  in  substance,  and  this  is  not 
the  case  of  a  misnomer  or  inaccurate  description. 

Cur.  adv.  vuli. 

TiKDALy  C.  J.y  now  stated  that  this  case  must  be  con- 
sidered as  decided  by  Knowles,  App.,  Brooking,  Resp.(&) 

Decision  affirmed. 

(a)  By  that  sectioD  the  notice  tent  by  po8t  must  be  "  directed  to  the  penon 
to  whom  the  same  shall  be  sent,  at  hit  place  of  abode  at  described  in  the  $aid 
litt  of  voters" 

(fr)  AnU,  p.  766. 
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BOROUGH  OF  WIGAN. 

1846.       The  Committee  was  appointed  on  Monday^  the  6th 
of  April,  1846,  and  consisted  of  the  following  gendemen : 

Sir  William  Heathcote,  M.  P.  for  North  Hanip8hire~(CH airman.) 
John  Evelyn  Denison,  Esq.,  M.  P.  for  Malton. 
John  Trotter,  Esq.,  M.  P.  for  West  Surrey. 
Hedworth  Lamhton,  Esq.,  M.  P.  for  North  Durham. 
Beriah  BotReld,  Esq.,  M.  P.  for  Ludlow. 
Pc*t7km€r«— Electors . 
Sittifig  Member— Hon.  James  Lindsay. 
Counsel  for  the  Petitioners — ^Mr.  Cockhum,  Q.  C,  Mr.  Seijt  Kinglake, 
and  Mr.  R.  R.  Moore. 
Agent — Mr.  Coppock. 
Counsel /or  Electors  admitted  Parties  to  defend  the  Return — Mr.  Seijt. 
Murphy,  and  Mr.  Edwin  James. 
Agents — Messrs.  Dyson,  Hall  and  Parkes. 

The  petition  of  certain  electors  of  the  borough   of 

Wigan,  presented  the  6th  of  February,  1846,  alleged  that 

the  sitting  member  by  himself  and  his  agents  was  guilty 

^p     ''.      /    of  treating  at  the  election,  by  reason  whereof  his  election 

'  /         was  void :  and  this  was  the  only  charge  that  was  opened 

and  proceeded  with  before  the  Committee. 

On  the  20th  February,  the  sitting  member  gave  notice 
to  the  Speaker  that  it  was  not  his  intention  to  defend  his 
return. 
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On  the  17th  March,  certain  electors  of  the  borough  of       1846. 
Wigan  presented  a  petition  to  the  House,  praying  to  be 
admitted  as  parties  to  defend  the  return  of  the  sitting 
member. 

The  following  address,  a  printed  copy  of  which  was 
produced  in  evidence  before  the  Committee,  was  there- 
upon published  in  Wigan  by  the  sitting  member : 

"  To  the  Electors  of  the  Borough  of  Wigan. 
"  Gentlemen, — Having  seen  in  the  parliamentary  pro- 
ceedings that  a  petition  from  two  of  the  electors  of  Wigan 
had  been  presented  on  the  17th  instant,  praying  to  defend 
my  return,  I  think  it  is  due  to  myself  and  respectful  to 
you,  to  inform  you  that  this  course  has  been  taken  without 
my  knowledge,  and  I  deeply  regret  it.  Having  endea- 
voured to  obtain  what  information  I  could,  it  would  appear 
that  it  has  been  prepared  by  persons  wholly  unconnected 
with  the  town  of  Wigan.  I  accordingly  sent  for  the  agent 
employed  by  the  party  to  defend  my  seat,  and  informed 
him,  in  the  presence  of  witnesses,  that  this  petition  had 
been  prepared  and  he  had  been  employed  without  sanc- 
tion from  me,  and  that  neither  I  nor  any  one  connected 
with  me  would  be  responsible  in  any  way  whatever  on 
account  of  their  proceedings  ;  for  having  declined  to 
defend  my  return,  I  conceive  I  could  not  with  honour 
encourage  others  to  defend  it  for  me. 

''  I  have  the  honour  to  be,  &c. 
•'  London,  24  March,  1846.  ^^  James  Lindsay'^ 

The  petitions  having  been  read,  the  Committee  agreed       ^p„i  7. 
to  resolutions  similar  to  those  in  the  Nottingham  case  (1),  ^iJ^JjJJ"*^  **' 
with  the  omission  of  so  much  of  them  as  had  reference  to 
a  scrutiny. 

(1)  Anie,  136. 
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1846.  The  poll-books  having  been  produced  by  a  clerk  in  the 

Efidence  is  ad-  Crown  Office,  Mr.  James  was  proceeding  to  cross-examine 
thtTile poiu'^  the  witness  relative  to  the  circumstanceis  attending  the 
booki  wera  Dot  receipt  of  the  poll-books  at  the  Crown  Office,  and  the 
at  the  (^n  indorsement  of  the  date  of  such  receipt  on  the  books 
Se  Vi^!*i8[  ""der  »•  93  of  the  stat.  6  Vict.  c.  18. 

•.g3,thoiijii   '      Mr-  Cockbum  referred  to  the  96th  section  (1)  of  the 

prodvoed  by  the 

clerk  of  the       Same  Statute,  which  provided  that  the  clerk  of  the  crown 


g,  96.  B^A^^  produce  before  the  Committee  the  poll-books  *'  so 

deposited  with  him  as  aforesaid,  and  such  production  shall 
be  sufficient  prim&  facie  proof  of  the  authenticity  of  the 
said  poll-books  ;**  and  submitted  that  the  effisct  of  this 
enactment  was  to  preclude  any  inquiry  into  the  circum- 
stances attending  the  deposit  of  the  poll-books  with  the 
clerk  of  the  crown. 

Mr.  James  contended  that  the  meaning  of  the  96th 
section  was,  that  the  production  by  the  clerk  of  the  crown 
should  be  prim&  facie  proof  of  the  authenticity  of  the 
poU-books,  if  he  produces  them  '*  so  deposited,*'  that  is  to 
say,  provided  they  have  been  duly  deposited  under  sect. 
93 ;  and  submitted  that  he  was  at  liberty  to  show  that  the 
requisitions  of  the  93rd  section  with  regard  to  their 
deposit  at  the  Crown  Office  had  not  been  complied  with* 
The  Chairman  was  of  opinion  that  the  cross-examina- 
tion might  proceed. 

Evidence  of  I"  ^^^  examination  of  John  Kaye,  the  witness  having 

alS^Muble  be-  ^^*^  ^^^^  ^"  ^^^  Thursday  before  the  election  he  saw 

fore  proof  of  Mr.  Glover  at  the  Balcarras  Arms  (S),  in  a  room  where 

fimnliie^rt"'  several  voters  were  assembled,  was  asked  by  Mr.  Serjt 

S^TSe""^  Kinglake,  "  whether  he  heard  Mr.  Glover  say  or  do  any- 

evidence  of  the    ^ina  V^ 

one  cannot  be 

separated  from        Mr.  Serjt.  Murphy  objected  to  the  question,  as  on  a 

the  evidence  of      •  a  •        •  .  i 

the  other.  charge  of  treating  it  was  necessary  to  prove  the  agency 

(1)  AnUt  460,  n.  (2).  (2)  FW«  infra,  p.  794. 
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of  Mr.  Glover,  before  evidence  of  his  acts  or  declarations       1846. 

could  be  received. 

Mr.  Cockbum  contended  that  the  evidence  was  admis- 
sible; 1.  independently  of  the  statute  4  &  5  Vict.  c.  57; 
and  2.  by  the  effect  of  that  statute. 

1.  That,  agreeably  to  the  practice  at  nisi  prius,  he 
was  at  liberty  to  prove  his  case  in  what  order  he  thought 
proper,  either  the  fact  of  agency  first,  and  the  acts  of  the 
agent  afterwards,  or  in  a  reversed  order ;  that  the  latter 
was  the  more  natural  and  convenient,  where  in  the  course 
of  the  proof  of  the  acts  done,  as  of  these  acts  of  treating, 
it  would  probably  appear  that  they  were,  legally  and 
morally,  not  the  acts  of  the  parties  actually  doing  them, 
but  of  some  other  person  under  whose  authority  they 
were  acting ;  that  provided  the  fact  of  agency  was  proved 
in  some  part  of  the  case,  it  was  immaterial  at  what  parti* 
cular  stage  the  proof  of  it  was  established ;  that  it  had 
sometimes  been  stated  too  broadly  as  having  been  the 
general  practice  of  Election  Committees  to  require  agency 
to  be  proved  in  the  first  instance,  but  the  fact  was  that 
there  were  decisions  both  ways. 

2.  That  the  stat.  4  &  5  Vict.  c.  57,  being  a  remedial 
statute,  ought  to  receive  a  liberal  construction,  so  as  to 
effectuate  the  purpose  expressed  in  the  preamble,  'Uo 
hinder  corrupt  and  illegal  practices  in  the  election  of 
members  to  serve  in  parliament'* — words  sufficient  to  com- 
prehend treating;  and  though  '* bribery''  alone  was  men- 
tioned in  the  enacting  part,  treating  was  a  species  of 
bribery. 

Mr.  Serjt.  Murphy^  admitting  that  in  cases  at  nisi 
prius  the  practice  might  be  as  stated  on  the  other  side, 
contended  that  the  rule  was  different  in  proceedings  like 
the  present  of  a  penal  or  criminal  nature,  and  that  in  such 
cases  the  connection  between  the  party  charged  and  the 
alleged  agent  must  first  be  proved,  before  evidence  could 
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1846.  be  let  in  of  the  acts  of  the  agent  to  charge  the  principaL 
And  as  the  term  "  bribery"  alone  was  used  in  the  act,  the 
maxim  expressio  unius  exclusio  alterius  applied,  and  that 
it  must  have  been  the  intention  of  the  legislature  to  leave 
the  proof  of  treating  as  at  common  law. 

The  Chairman  observed  that  the  point  on  the  construc- 
tion of  the  act  had  been  already  decided  in  the  Cambridge 
case(l). 

The  discussion  was  terminated  by  Mr.  Cockbum  with* 
drawing  the  question  for  the  present. 

Afterwards,  in  the  examination  of  William  Fouracre, 
the  landlord  of  the  Eagle  and  Child  (2\  Mr.  Cockbum 
having  asked  the  witness  respecting  refreshments  ordered 
and  paid  for  by  Mr.  Glover,  Mr.  James  objected  to  the 
question  on  the  same  ground  as  that  before  taken  by  Mr. 
Serjt.  Murphy. 

Mr.  Cockbum  stated  that  the  evidence  was  for  the 
purpose  of  proving  agency  as  well  as  treating,  the  evidence 
of  the  one  and  the  other  being  so  intermixed  that  it  was 
impossible  to  separate  them. 

The  Chairman  said  that,  on  the  assurance  of  the  learned 
counsel  that  such  was  the  case,  the  evidence  was  admis- 
sible (3). 

A^il  7  5f  8. 

Treating  witbio       On  the  general  charge  of  treating,  it  appeared  that 
and^6  &^6  Vict.  >^""^  ^"^  other  refreshment  were  supplied  gratis  to  the 

$;  !?2*      ,       friends  of  the  sitting  member  at  several  public  houses  in 
EvideDceof        .-  •  ,  i      .       •  i.   i 

affencyiaacase  the  town,  and  at  various  times  between  the  issuing  of  the 
o  treating.         ^^^  ^^  j  ^j^^  ^^^  of  the  election,  but  more  particularly  on  the 

day  of  polling,  Thursday,  October  16 ;  and  that  this  enter- 
tainment was  in  some  instances  confined  to  electors ;  but 
in  general  it  was  supplied  indiscriminately  to  electors  and 

(1)  Ante,  179.  (2)  Vide  infra,  p.  794. 

(3)  See  Cambridge  case,  ante,  184. 
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otheiSjJ[  About  260/.  appeared  to  have  been  expended  in        1846. 


othejBjjLj 
lEis  mann 


lis  manner. 

With  regard  to  the  agency  of  the  parties  who  ordered 
or  sanctioned  the  treating,  it  appeared  that  there  was  no 
committee  regularly  appointed  for  managing  the  election 
of  the  sitting  member ;  but  a  short  time  previous  to  the 
election,  a  meeting  of  certain  members  of  the  political 
party  who  supported  the  sitting  member  was  held  at  the 
Eagle  and  Child  Inn,  in  a  room  there  which  was  used  as 
a  public  newsroom,  and  which  became  at  this  time  a  place 
of  resort  for  the  active  supporters  of  the  sitting  member ; 
and  at  this  meeting  it  was  agreed  that  the  canvass  of 
the  electors  on  the  behalf  of  the  sitting  member,  and 
the  other  business  of  the  election,  should  be  conducted 
in  the  several  wards  of  the  town  by  persons  residing  in 
the  respective  wards;  and  accordingly  certain  persons 
were  chosen  to  superintend  the  canvass  in  each  ward.  It 
was  also  arranged  at  a  subsequent  meeting  at  the  Eagle 
and  Child  that  the  voters  in  each  ward,  who  had  pro- 
mised their  votes  to  the  sitting  member,  or  were  thought 
likely  to  vote  for  him,  should  be  invited  to  a  breakfast  at 
a  publichouse  in  each  ward ;  and  circulars,  inviting  the 
voters  to  such  breakfast,  were  accordingly  issued  from  the 
room  at  the  Eagle  and  Child.  In  the  Allsaints  Ward  the 
breakfast  was  ordered  and  paid  for  by  Mr.  Bankes,  one 
of  the  persons  having  the  superintendence  of  the  canvass 
in  that  ward ;  and  the  drink  supplied  at  the  same  public- 
house,  where  the  breakfast  was  given,  was  also  ordered 
and  paid  for  by  Mr.  Bankes.  In  other  cases  the  liquor 
and  other  refreshments  at  the  publichouses  were  paid  for, 
shortly  after  the  election,  by  Mr.  Thomas  Stanley  and  Mr. 
Halliwell,  two  of  the  persons  resorting  to  the  room  at  the 
Eagle  and  Child.  Among  the  persons  present  at  the  meet- 
ing at  the  Eagle  and  Child,  and  resorting  to  the  room  there 
during  the  time  of  the  canvass,  were  Mr.  Glover,  the  steward 
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t846>       of  Lord  Balcarras,  the  father  of  the  sitting  member,  and 
Mr.  Gaskell,  the  solicitor  of  Lord  Balcarras.    The  sitting 
member  was  not  staying  in  the  town  during  the  canvass, 
but  came  over  from  day  to  day  from  Haigh  Hall,  the  seat 
of  Lord  Balcarras,  in  the  vicinity  of  Wigan;  coming  to  the 
Eagle  and  Child  almost  every  day.     On  the  day  of  the 
election  the  sitting  member  addressed  the  people  from 
the  balcony  in  front  of  the  newsroom  at  the  Eagle  and 
Child.    Mr.  Glover  and  Mr.  Gaskell  on  several  occasions 
canvassed  with  the  sitting  member ;  and  he  was  attended 
on  his  canvass  at  different  times  by  others  of  the  persons 
who  met  at  the  Eagle  and  Child.    Horses  and  vehicles 
for  conveying  voters  to  the  poll  were  ordered  by  Mr. 
Gaskell  of  the  landlord  of  the  Eagle  and  Child,  and  the 
bill  for  this  expenditure,  amounting  to  SO/.,  was  paid  by 
Mr.  Glover.    Certain  items  of  this  account  was  charged 
in  the  books  of  the  landlord  of  the  Eagle  and  Child  to  the 
"  committee,"  and  "  committee,  Mr.  Glover,  election,'' 
and  "  committee,  Mr.  Scorcroft,  election;"  Mr.  Scorcroft 
being  another  of  the  persons  resorting  to  the  room  at  the 
Eagle  and  Child.     On  the  day  of  polling,  refreshment 
was  supplied  to  voters  at  the  Eagle  and  Child ;  and  a  bill 
of  30/.,  which  included,  together  with  these  refreshments, 
a  dinner  to  about  twenty  of  the  voters  after  the  election 
was  over,  and  also  the  use  of  the  rooms,  was  paid  by 
Mr.  Glover.     At  the  Balcarras  Arms  and  the  Swan,  two 
of  the  open  houses,  Mr.  Glover  was  present  while  the 
drinking  was  going  on.   Some  of  the  circulars  inviting  the 
voters  to  the  breakfasts  were  directed  by  Mr.  Gaskell*s 
clerk. 

Mr.  Serjt.  Kinglake  for  the  petitioners : — 

The  relation  in  which  Mr.  Glover  and  Mr.  Gaskell 

stood  to  Lord  Balcarras,  the  father  of  the  sitting  member, 

affords  at  least  a  strong  presumption  that  they  were  acting 

on  this  occasion  as  the  authorized  agents  of  the  sitting 


WIGAN. 

knember.  It  appears  also  that  Mr.  Glover  had  the  dis-  *846. 
posal  of  money  for  the  legitimate  purposes  of  the  election, 
having  paid  the  bill  for  the  horses  and  vehicles  ordered 
by  Mr.  Gaskell  for  conveying  the  voters  to  the  poll,  and 
for  the  hire  of  the  room  at  the  Eagle  and  Child.  And 
the  fact  of  Mr.  Glover  having  attended  the  sitting  member 
on  his  canvass  has  in  the  present  case  a  stronger  signifi- 
cancy  than  usual,  as  Mr.  Glover  is  not  a  voter  for  Wigan, 
and  therefore  had  no  interest  in  the  election  in  that  ca- 
pacity. The  measures  taken  at  the  meeting  at  the  Eagle 
and  Child,  at  which  Mr.  Glover  and  Mr.  Gaskell  were 
present,  included  the  whole  management  of  the  business 
of  the  election,  in  distributing  the  conduct  of  the  local 
business  of  the  wards  amongst  the  parties  resident  in 
the  wards.  The  breakfasts  to  the  voters,  authorized  by 
the  parties  assembling  at  the  Eagle  and  Child,  would 
alone  be  sufficient  to  constitute  treating,  that  would  avoid 
the  election ;  and  there  is,  besides,  the  refreshment  sup- 
plied to  voters  at  the  Eagle  and  Child,  which  was  paid  for 
by  Mr.  Glover.  The  appointment  of  the  ward  commit* 
tees,  which  originated  at  the  meeting  at  the  Eagle  and 
Child,  amounted,  it  is  insisted,  to  a  delegation  of  those 
parties  as  sub-agents  for  conducting  the  business  of  the 
election.  And  that  a  connection  was  kept  up  between 
these  ward  committees  and  the  parties  at  the  Eagle  and 
Child,  appears  from  the.  fact  of  the  circulars  for  the  ward 
breakfasts  having  been  issued  from  the  Eagle  and  Child. 
The  treating  at  the  publichouses  is  thus,  it  is  contended, 
brought  home  to  the  sitting  member  through  Mr.  Glover, 
both  as  having  been  sanctioned  by  these  sub-agents  of 
Mr.  Glover,  and  Mr.  Glover  himself  having  on  several 
occasions  been  present  while  it  was  going  on. 

According  to  the  construction  generally  put  on  the 
Treating  Act  of  Will.  3,  it  is  not  necessary  to  show  that 
treating,  if  committed  between  the  teste  of  the  writ  and 
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1846.  the  election,  bad  the  effect  of  corruptly  iDfluencing  the 
Yotes  of  the  electors  or  the  result  of  the  election.  The 
recent  enactment  of  the  6  &  6  Vict.  c.  102,  s.  2Z(l\  is, 
by  the  express  terms  of  the  preamble,  designed  to  "  ex- 
tend the  provisions*'  of  the  act  of  Will.  S,  which  excloSes 
any  construction  of  the  recent  statute  that  should  have  the 
effect  of  confining  the  avoidance  of  the  seat  to  a  narrower 
class  of  cases  than  are  comprised  within  the  scope  of  the 
statute  of  Will.  S.  The  principal  effect  of  the  statute  of 
Victoria  has  been  to  extend  the  penal  consequences  of 
treating  to  cases  where  the  entertainment  was  given  at  any 
time  either  before  or  a/ter  the  election. 

Mr.  James  for  the  parties  defending  the  return : — 
The  kind  of  treating  that  shall  have  the  effect  of  avoiding 
an  election,  is  now  clearly  defined  by  the  stat.  5  &  6  Vict. 
.  c.  102.  It  must  be,  in  the  words  of  that  statute,  *Mbr  the 
/  /  purpose  of  corruptly  influencing"  the  person  treated,  or 
soSeother  person,  "  to  give  or  to  refrain  from  giving  his 
vote,"  or  "  for  the  purpose  of  corruptly  rewarding  such 
person  for  having  given  or  refrained  from  giving  his  vote," 
at  the  election.  The  legislature,  in  this  enactment,  which 
adopts  the  provisions  of  the  Treating  Act  of  Will.  S,  for 
the  purpose  of  extending  their  operation  to  a  larger  range 
of  cases^  appear  to  have  proceeded  upon  a  construction  of 
the  statute  of  Will.  3,  opposed  to  that  put  forward  on  the 
other  side,  and  which  has  sometimes  been  acted  upon  by 
Election  Committees,  but  with  respect  to  which  the  autho- 
rities in  the  Courts  of  law  are  at  variance  (2).  It  is  sub- 
mitted, therefore,  that  it  is  necessary  to  show  that  the 
treating  was  for  the  purpose  of  corruptly  influencing  the 
/Votes  of  the  electors.  But  nothing  of  that  kind  has  been 
shown  in  the  present  case.    Nor  was  the  amount  of  the 

(1)  yl»if«,  137.  n. 

(2)  See  Ribban$  v.  Cricket,  I  Bos.  &  Pul.  266,  and  Hughu  ▼.  ManhaU,  2 
C.  &  J.,  120,  per  BayUy,  B. 
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entertainment  such  as  to  render  it  probable  that  the  result       1846. 
of  the  election  was  influenced  by  it. 

It  is  observed  by  Mr.  Roger8(l)i  that  '*  in  cases  under 
the  Treating  Act^  which  is  a  highly  penal  statute^  it  is 
necessary  to  trace  the  orders  for  what  has  been  done  to 
the  candidate  or  his  agents;  and  from  the  Chester  case  {2) 
it  will  be  seen,  that  Committees  have  required  proof  not 
only  that  the  treating  is  going  on  with  the  knowledge  of 
the  candidate,  but  at  his  desire  and  charge"  (3).  The  5  & 
6  Vict.  c.  lOS,  s.  22,  the  provisions  of  which  are  of  an 
equally  penal  character  (4),  does  not  make  any  difference 
with  respect  to  the  nature  of  the  evidence  by  which  the 
treating  is  to  be  brought  home  to  the  sitting  member,  the 
wording  of  both  statutes  being,  as  far  as  relates  to  this 
point,  substantially  the  same.  It  is  not  shown  that  the 
sitting  member  himself  authorized  or  adopted  the  treat- 
ing; and  there  is  not  any  such  connection  made  out 
between  him  and  the  parties  by  whom  the  treating  was 
ordered  or  paid  for,  as  will  render  him  liable  for  their  acts 
as  for  those  of  his  agents. 

That  the  relation  in  which  Mr.  Glover  stood  to  the 
father  of  the  sitting  member,  though  connected  with  other 
circumstances  stronger  in  favour  of  the  agency  than  any 
which  appear  in  the  present  case,  will  not  enable  the 
Committee  to  infer  such  agency,  was  decided  in  the  Mit^ 
ehell  case  (5),  where,  from  the  witnesses  called  on  the 
part  of  the  petitioner  to  prove  the  agency  of  one  Curgen- 
ven,  it  appeared  that  he  canvassed  the  town  in  company 

(1)  On  Elections,  265,  6th  edit. 

(2)  C  &  D.  68. 

(3)  See  Hughet  ▼.  Marshall,  2  C  &  J.,  119,  121,  per  Lord  Lyndhurst, 

(4)  The  penalties  of  treating  seem  even  to  be  extended  by  the  5  &  6  Vict., 
as  the  perty  is  rendered  ineligible  for  the  same  place  during  that  parliament ; 
whereas,  under  the  7  Will.  3,  he  was,  at  the  utmost,  only  incapacitated  to  be 
elected  on  that  vacancy, 

(5)  1  Lud.  83. 
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1846.  with  the  sitting  member;  that  he  also  went  about  abne 
to  ask  votes  for  him ;  that  he  asked  the  vote  of  one  of  the 
witnesses  for  the  sitting  member,  in  his  presence  and 
jointly  with  him ;  that  Curgenven  was  steward  to  Lord 
Falmouth,  on  whose  interest  the  sitting  member  stood, 
and  that  he  and  Curgenven  resided  together  during  the 
election  on  the  house  of  an  agent  of  Lord  FaLnouth'a. 
After  this  evidence,  the  petitioner's  counsel  called  a  wit- 
ness in  order  to  prove  an  act  of  bribery  by  Curgenven ; 
this  was  objected  to  by  the  counsel  on  the  other  side,  on 
the  ground  that  sufficient  evidence  had  not  been  produced 
of  the  agency  of  Curgenven  to  entitle  the  party  accusing 
to  oiSer  evidence  of  his  acts,  so  as  to  affect  the  sitting 
member ;  and  the  Committee  resolved  that  Curgenven's 
agency  had  not  yet  been  proved. 

Nor  can  Mr.  Glover  or  any  other  person  be  considered 
an  agent  of  the  sitting  member,  as  having  been  a  member 
of  any  supposed  committee  at  the  Eagle  and  Child.  If 
there  were  such  a  committee,  it  does  not  appear  that  it 
was  in  any  way  recognized  or  sanctioned  by  the  sitting 
member,  or  that  he  was  even  in  any  sort  of  conununication 
with  it.  But  there  is  no  evidence  of  the  existence  of  a 
committee,  except  the  entry  in  the  books  of  the  landlord 
of  the  Eagle  and  Child.  And  so  far  from  any  such  com- 
mittee having  been  constituted,  the  effect  of  the  measures 
taken  at  the  meeting  at  the  Eagle  and  Child  seems  to 
have  been,  that  no  general  or  central  committee  was 
formed ;  and  it  has  been  stated  by  one  of  the  witnesses, 
that  it  was  a  matter  of  complaint  amongst  the  party  that 
no  committee  was  organized.  The  persons  who  managed 
the  canvass  in  the  wards,  therefore,  so  far  from  being  sub- 
agents  of  a  central  committee,  were  merely  individuals  act- 
ing independently  on  their  separate  responsibility ;  it  does 
not  appear  that  they  were  appointed,  or  even  their  names 
mentioned,  at  the  meeting  at  the  Eagle  and  Child.    Even 


WIGAN.  799 

in  a  civil  proceeding*  as  an  action  for  the  bill  of  a  publican  1846. 
vrho  supplied  the  drink,  the  sitting  member  would  not  be 
liable,  except  for  an  agent  whom  he  had  appointed  and 
had  the  power  of  removing;  much  less  can  he  be  liable 
on  a  proceeding  of  the  present  kind,  of  a  highly  penal 
nature,  for  the  acts  of  any  of  these  parties,  none  of  whom 
he  appointed  to  act  for  him,  or  could  controul  by  the 
power  of  removing  them. 

The  Committee,  after  deliberation,  resolved  that  the 
Hon.  James  Lindsay  was  duly  elected. 
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ADJOURNMENT. 

The  summonses  bavins  been  dis- 
plitched  in  time,  according  to  tbe 
usual  course  of  the  post,  to  secure 
the  attendance  of  the  witnesses  at  the 
meeting  of  the  Committee,  but  the 
money  for  their  travelling  expenses 
not  having  been  transmitted  at  the 
same  time,  the  Committee  refused  an 
application  for  an  adjournment  till 
the  witnesses  should  arrive. — Second 
Athlonty  926. 


AGENCY. 

1.  Previously  to  the  election,  B., 
representing  himself  as  acting  on  the 
behalf  of  the  sitting  member,  entered 
into  an  agreement  with  the  returning 
o6Bcer  relative  to  the  erection  of  the 
hustings,  which  were  used  at  the  elec- 
tion, and  signed  a  written  memoran- 
dum of  such  agreement:  the  Com- 
mittee held,  that,  in  the  absence  of 
any  proof  of  B.'s  authority  to  act  for 
the  sitting  member,  the  memorandum 
was  not  admissible  as  an  act  done  by 
an  agent  of  the  silting  member. 

But  the  Committee  afterwards 
held  that  the  memorandum  was  ad- 
missible in  evidence  (without  proof 
of  B.'8  authority  to  act  for  the  sitting 
member),  as  part  of  the  proof  of  B.*s 
general  agency  for  the  purposes  of  the 
election.— Cam6rt(/ge,  172,  173. 


9.  Bribery  b^  an  a^nt  of  the  sit- 
ting member  will  avoid  the  election, 
though  it  was  committed  without  the 
knowledge  or  consent  of  the  sitting 
member.  Evidence  of  the  agency  in 
such  a  case. — Nottingham,  156. 

3.  Evidence  of  an  offer  of  a  bribe, 
by  a  person  not  proved  to  be  an  asent 
of  the  sitting  member,  is  admissible 
only  as  confirmatory  of  a  case  of  ac- 
tual bribery  that  has  been  opened. — 
— Cambridge,  176. 

4.  The  Stat.  4  &  5  Vict.  c.  57,  does 
not  apply  to  treating,  unless  such 
treating  can  be  shown  to  have  influ- 
enced some  particular  vote.^Com- 
bridge,  it^;  S.  P.  Wigan,  790. 

5.  Evidence  of  treating,  not  shown 
to  have  influenced  some  particular 
vote,  cannot  be  given  before  proof  of 
agency,  except  where  the  evidence  of 
the  treating  cannot  be  separated  from 
that  of  the  agency. — Cambridge,  179. 

6.  Evidence  of  treating  admitted 
before  proof  of  agency,  where  the 
evidence  of  the  one  could  not  be  sepa- 
rated from  that  of  the  other. — Id,  184; 
S.  P.  Wigan,  790. 

7.  Evidence  to  prove  agency  in  a 
case  of  bribery. — Cambridge,  186. 

8.  SembUt  that  a  witness  may  be 
asked  as  to  a  statement  by  an  alleged 
agent,  before  the  apency  is  established, 
if  the  statement  is  to  be  afterwards 
brought  to  bear  upon  some  parties 
stated  to  have  been  bribed  in  the 
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Bribery. 


Compromise. 


opening  of  the  CBse.^^Second  Nottmg' 
ham,  193. 

9.  A  docamenc  signed  by  an  al- 
leged agent  of  a  candidate,  relating 
to  the  erection  of  the  hustings,  re- 
suWed  not  to  be  admissible  without 
proof  of  agency.— Durham,  205. 

10.  Evidence  to  prove  agency  in  a 
case  of  treating.— Tr^l^an,  792. 

BRIBERY. 

See  Agency,  9, 3,  7,  a 
Indictiiemt. 
Opekikg,  1,  2. 

(1).  What  u. 

1.  Under  Stat.  49  Geo.  S,  c.  118. — 
A  petition  against  an  election  having 
been  presented  by  electors  on  behalf 
of  W.  the  unsuccessful  candidate,  an 
agent  for  the  petitioners  and  W.  en- 
tered into  an  arrangement  with  the 
sitting  members,  by  which  it  was 
agreed  that  the  petition  shonld  be 
abandoned,  that  one  of  the  sitting 
members  should  vacate  his  seat,  that 
certain  of  the  leading  partisans  of  tho 
sitting  members  should  not  oppose 
W.  at  the  next  election,  and  that  the 
other  sitting  member  should  make 
and  deposit  with  a  third  party  his 
promissory  note  for  4000/.,  which 
was  to  be  given  to  W.,  if  the  terms 
of  the  arrangement  were  not  honoui^ 
ably  fulfilled ;  the  petition  was  aban- 
donedy  the  seat  vacated,  and  the  pro- 
missory note  deposited  accordingly, 
and  W.  was  elected  at  the  election 
ensuing  upon  the  vacancy  so  occa- 
noned:  quare,  whether  the  election 
of  W.  was  void  by  stat.  49  Geo.  3, 
c.  118,  s.  U—Nottingham,  140. 

2.  Bribery  by  the  employment  of 
the  voter  for  a  remuneration  not  more 
than  adequate  to  the  services  per- 
formed by  him. — Id,  165. 

3.  Alleged  bribery,  where  the  voter 
did  not  vote  for  the  candidate  on 
whose  part  the  bribe  was  promised, 
but  for  iiis  opponent. — Id,  166. 

4.  Within  5  &  6  Vict.  c.  102,  s.  20.— 
A  petition  for  bribery,  presented  under 
the  sessional  order  within  twenty- 
eight  days  after  the  offence,  alleged 
that  the  sitting  member  and  his  agents 


after  the  election,  and  in  parsaance 
of  corrupt  agreements  entered  into 
before,  at  and  during  the  electioD, 
paid  divers  sums  to  several  voters, 
who  had  voted  for  the  sitting  member; 
and  it  also  alleged  similar  payments 
to  have  been  made  in  pursuance  and 
furtherance  of  the  general  bribery  and 
corruption  which  prevailed  ac  the 
election :  it  was  proved  that  payments 
vi^ere  made  after  the  election  by  agents 
of  the  sitting  member,  and  out  of  his 
money,  to  electors  who  had  voted  for 
him ;  but  there  was  no  proof  of  any 
previous  promise,  or  of  any  distinct 
practice  as  to  such  payments:  Re^ 
iolved  to  be  bribery  within  5  &6  Vict, 
c.  102,  s.  20,  and  the  election  was 
declared  void. — Durham,  213.  See 
Second  Athlone,  227. 

(2).  Evideneeof. 

1.  Declarations  of  a  third  parl^,  not 
proved  to  be  an  agent  of  the  sitting 
member,  are  admissible  in  evidence 
in  support  of  a  charge  of  bribery, 
when  the  conversation  has  reference 
to  some  fact  of  bribery  implicating  the 
parries  to  the  res  gestae. — Nottingham, 
168. 

2.  Evidence  admitted  of  the  sitting 
member's  conversation  on  his  canvass 
with  a  voter,  though  such  voter  was 
not  charged  in  the  opening  as  a  party 
concerned  in  an  act  of  bribery,  and 
though  there  was  no  charge  against 
the  sitting  member  personally. — Caw- 
bridge,  185. 

3.  A  witness  may  be  asked  what 
certain  voters  had  said  to  him  respect- 
ing their  votes,  if  the  answer  is  to  be 
explanatory  of  a  criminal  transaction 
between  an  alleged  agent  for  the  sit- 
ting member,  and  parties  stated  to 
have  been  bribed  in  the  opening  of  the 
case. — Second  Nottingham,  195. 

CERTIFICATE  OF  INDEMNITY. 
See  In  DEM  N  IT  Y. 

COMMITTEE  OF  INQUIRY. 
See  Indemnity. 

COMPROMISE  OF  ELECTION 

PETITIONS. 

See  Bribery,  (1),  1. 


Compromise. 

COMPROMISE  COMMITTEE, 
i.  History  of. — Noiiingham^  141. 
2.  Report  of,  as  to  Nottinsham.*— 
Id.  143.  ^ 

CONTRACTOR. 

See  Disqualification. 
Evidence,  3. 

DISQUALIFICATION. 

The  sitting  member,  being  the 
owner  of  several  ships  engaged  m  the 
service  of  the  Admiralty,  under  con- 
tracts entered  into  by  charter-party 
undersea]  between  the  Lords  of  the 
Admiralty  and  a  ship-broker  on  behalf 
of  the  silting  member,  a  few  days 
previous  to  the  election  executed,  with 
the  concurrence  of  the  Lords  of  the 
Admiralty,  an  assignment  of  the  con- 
tracts to  his  two  nephews,  and  was 
released  from  the  contracts  by  the 
Lords  of  the  Admiralty,  and  gave 
notice  to  the  ship-broker  to  pay  over 
the  future  proceeds  of  the  contracts 
to  his  nephews,  and  agreed  with  his 
nephews  to  sell  the  ships  to  them;  the 
Committee  decided  that  the  sitting 
member  was  not  disqualified  as  a  go- 
vernment contractor  within  the  statute 
S2  Geo.  3,  c.  45,  although  the  bills  of 
sale  by  which  the  ships  were  trans- 
ferred to  the  nephews,  bearing  date 
previous  to  the  election,  were  not  re- 
gistered at  the  custom-house  i\\\  after 
the  election,  and  notwithstanding 
other  circumstances  that  appeared  in 
evidence,  upon  which  it  was  contend- 
ed, on  the  part  of  the  petitioner,  that 
the  assignment  of  the  ships  and  con- 
tracts was  not  absolute  or  complete 
at  the  time  of  the  election. — Vart' 
mouth,  460. 

DIVISION  OF  CASE. 

1.  Where  one  of  the  questions  in 
the  case  was  of  such  a  nature  that  its 
determination  might  have  the  effect 
of  avoiding  the  election  altogether,  the 
Committee  divided  the  case,  and  de- 
cided upon  that  question  separately 
in  the  first  instance,  against  the  con- 
sent of  one  of  the  parties.— ^M^ne, 


Compromise. 
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S.  Where  the  petition  alleged  that 
the  sitting  member  was  disqualified, 
and  that  notice  of  such  disqualifica- 
tion was  given  to  the  electors  at  the 
poll,  the  Committee,  in  consequence 
of  an  arrangement  between  the  parties, 
decided  upon  the  question  of  the  sit- 
ting member's  disqualification  sepa- 
rately, in  the  first  instance,  without 
going  into  evidence  of  the  notice  to 
the  electors. — Dartmouth,  457. 

ELECTION. 

(1).  Day  of  Holding, 

The  Stat  1  Geo.  4,  c.  11,  s.  5,  re- 
quired the  then  returning  officer  of  a 
borough  to  hold  the  election  not  later 
than  eight  days  after  he  had  received 
the  precept;  by  stat.  3  &  4  Vict, 
c.  108,  s.  84,  the  sheriff  of  the  county 
is  made  the  returning  officer  of  the 
borough ;  quare,  whether  the  election 
was  void,  where  eight  clear  days  in- 
tervened between  the  day  on  which 
the  sheriff  received  the  writ  and  the 
day  of  the  election  ? — Athlone,  120. 

(2).  Notice  of. 

1.  The  notice  of  the  time  and  place 
of  holding  an  election  for  a  borough 
in  Ireland,  under  the  1  Geo.  4,  c.  11, 
s.  5,  ought  to  be  published  four  clear 
days  before  the  aay  of  election ;  but 
an  irregularity  in  this  respect  will  not 
invalidate  the  election,  if  it  do  not 
appear  that  the  result  of  the  election 
was  affected  by  it. — Id.  122. 

2.  Special  Report  of  Committee  on 
the  law  relating  to,  in  Ireland. — Id. 
135. 

ELECTION  COMMITTEE. 

Alteration  in  the  constitution  of 
Election  Committees  under  stat.  7  8c 
8  Vict.  c.  103.— P.  491,  note. 

EVIDENCE. 

See  Bribery,  (2). 
Indemnity. 

Witness. 

1 .  A  bill  having  been  paid  into  a 
banker's  by  an  agent  of  the  sitting 
member,  which  was  since  overdue. 
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Indemnity. 


parol  endenoe  was  admitted  to  show 
It  bad  been  indoned  bj  the  sitting 
member,  witbout  any  proof  of  search 
for  the  bill.— DarAmi,  909. 

S.  The  instructions  given  by  the 
sitting  member  to  his  solicitor,  relative 
to  measures  to  be  taken  for  getting 
rid  of  the  disqualification  ensuing  from 
govemmenl  contracts,  were  not  al- 
lowed to  be  given  in  evidence. — Dart' 
mouth,  490. 

INDEMNITY  TO  WITNESSES. 

The  sitting  member  having  been 
examined  as  a  witness  before  a  com- 
mittee of  inquiry  appointed  by  the 
House  of  Commons,  and  having  re- 
ceived a  certificate  of  indemnity  under 
an  act  of  parliament  for  indemnifying 
the  witnesses  examined  before  such 
Committee,  another  of  the  witnesses 
examined  before  that  committee  on 
the  same  inquiry  cannot  be  called  to 
give  evidence  on  the  matters  which 
formed  the  subject  of  that  inquiry,  in 
support  of  a  petition  against  the  elec- 
tion of  the  sitting  member. 

Nor  can  the  minutes  of  the  evidence 
given  by  the  sitting  member  before  the 
committee  of  inquiry  be  read  as  evi- 
dence in  support  of  the  petition. 

Nor  can  a  document  which  was 
produced  before  the  Committee  of  in- 
^uirjf  as  evidence  of  the  matter  of 
inquiry,  on  which  the  sitting  member 
was  examined,  be  produced  as  evi- 
dence of  the  same  matter  in  support 
of  the  petition.— -^o^/iitgAam,  149. 

INDICTMENT. 

For  bribery  under  the  stat.  5  &  6 
Vict.  c.  102.— P.  224,  note. 

^  KNOWLEDGE  AND  CON- 
SENT." 

See  Agency,  3. 

MINUTES  OF  EVIDENCE. 
See  Indemnity. 

NOTICE  OF  ELECTION. 
See  Election,  ($). 


Petition. 

OPENING. 

1.  Tlie  Committee  will  not  require 
the  petitioner,  in  opening  a  charge  of 
bribery,  to  state  when  and  where  the 
several  acts  of  bribery  took  place.*— 
Cambridge,  171. 

2.  Evidence  of  acts  of  corraption, 
not  included  in  the  opening  statement, 
is  admissible  as  evidence  bearing  on 
some  one  of  the  cases  of  bribery  that 
have  been  opened. — Id,  176. 

3.  In  the  opening  of  the  case  it  was 
stated  that  B.  bad  promised  money  to 
S. :  Rcsoivedj  that  evidence  could  not 
be  given  of  a  conversation  between  S. 
and  U.,  without  previously  showing 
that  H.  was  the  agent  of  B. — &i:oiid 
Nottingham,  197. 

4.  Where  the  petition  alleged  that 
the  sitting  member  was  disqualified, 
and  also  contained  charges  of  bribery 
and  treating  against  the  sitting  mem- 
ber, and  allegations  involving  a  scru- 
tiny; and  the  counsel  for  &e  ped- 
tioner,  by  arrangement  with  the  other 
side,  but  without  any  consent  on  the 
pare  of  the  Committee,  confined  their 
opening  statement  and  evidence  in  the 
first  instance  to  the  question  of  dis- 
qualification ;  quare,  whether  in  case 
of  the  decision  of  the  Committee  being 
that  the  sitting  member  was  not  dis- 
qualified, the  petitioner  would  be  al- 
lowed to  proceed  with  the  charges  of 
bribery  and  treating.  —  Dartmouth, 
458. 

PETITION. 

1.  A  petition  against  the  election 
of  the  silting  member  having  been 
presented  within  fourteen  days  after 
the  return,  and  referred  to  a  Select 
Committee,  who  reported  that  the  sit- 
ting member  was  duly  elected,  a  peti- 
tion subsequently  presented,  charging 
the  sitting  member  with  bribery,  by 
payments  after  the  election,  within 
the  5  9t6  Vict.  c.  102,  s.  90,  was  re- 
ceived and  referred  to  a  Select  Com- 
mittee.— Second  Athlanty  986. 

5.  Chaiiging  bribery  under  stat.  49 
Geo.  8,  c.  118,  s.  l.—  Nottinghmn, 
138. 

3.  Chaining  bribery  under  stat.  5  & 
6  Vict.  c.  102,  s.  ^O.^Durham,  302. 


Poll  Books. 


Writ. 
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4.  Charging  disqualification  of  the 
sitting  member  under  stac.  39  Geo.  3» 
c.  4b.—Dartnumthf  456. 

POLL-BOOKS. 

1.  The  Poll-books  produced  from 
the  office  of  the  xlerk  of  the  crown, 
under  the  6  Vict.  c.  18,  s.  96^  and  put 
\n.— Dartmouth,  460. 

2.  Evidence  is  admissible  to  show 
that  the  poll-books  were  not  duly 
deposited  at  the  Crown  Office,  ac- 
cording to  6  Vict.  c.  18,  8. 93,  though 
they  are  produced  before  the  Com- 
mitter by  the  clerk  of  the  crown,  under 
s.  96.— iF^an,  790. 

PRELIMINARY  RESOLU- 
TIONS. 

1.  Counsel  confined  to  their  o^nr 
hng.^Nottitifiham,  136;  Cambridge, 
170;  Dartmouth,  457 . 

2.  As  to  costs. — Nottingham,  136. 

3.  As  to  opening  statements  in 
cases  of  bribery. — Nottingham,  137; 
Cambridge,  170;  Durham,  90S. 

4.  As  to  opening  statements  in 
cases  of  treating. — Nottingham,  137. 

5.  As  to  mode  of  proceeding  in  a 
scrutiny.— I6t<i. 

PRECEPT. 
See  Election,  (1). 

PRISONER. 
See  Witness,  4. 

REPORTS. 

1.  Reports  under  4  &  5  Vict  c.  57. 
— See  p.  160,  n.  (4). 

2.  Special  report  on  the  state  of 
the  law  relative  to  notice  of  elections 
in  Ireland. — AthUme,  135. 

3.  Report  that  sitting  member  guilty 
of  bribery  under  the5  &6  Vict.  c.  102, 
s.  20.— DurAam,  223. 

RETURNING  OFFICER. 
(See  Election,  (!)• 


SITTING  MEMBER. 

See  Indemnity. 

SPEAKER'S  WARRANT. 
See  Witness,  4. 

STATUTES. 
Distinction  between  directory  and 
tmperattve  enactments. — Athlone,  129. 

SUMMONS. 
See  Adjournment. 

TREATING. 
See  Agency,  4,  5,  6,  10. 
Treating  within  7  Will.  3,  c.  4,  and 
5  &  6  Vict.  c.  102,  s.  22.— Wigan,  792. 

WITNESS. 

See  Adjournment. 
Indemnity. 

1.  Where  a  witness  fails  to  prove 
the  facts  that  he  was  expected  to  do, 
he  may  be  examined  by  the  counsel 
who  call  him,  in  order  to  show  at- 
tempts to  intimidate  him.— Secomf 
Nottingham,  196. 

2.  The  party  who  calls  a  witness 
who  is  expected  to  prove  a  particular 
conversation  cannot,  upon  his  failing 
to  do  so,  ask  him  whether  he  had 
ever  given  a  different  statement  of 
such  conversatiou. — Id.  198. 

3.  A  voter  who  admits  having  re- 
ceived money  after  the  election,  can- 
not be  asked  in  terms  if  he  was 
«  bribed.*'— JDurAawi,  210. 

4.  A  witness  in  custody,  summoned 
by  the  Speaker's  warrant,  under  an 
order  of  the  House,  moved  for  by  the 
Chairman  of  the  Committee. — Second 
AthUme,  227. 

5.  A  witness  called  by  the  petition- 
ers having  failed  to  prove  the  facu  he 
was  expected  to  do,  the  petitioners 
were  allowed  to  give  evidence  to  show 
that  he  had  made  a  different  state- 
ment to  the  agent  for  the  peUtioners. 

WRIT. 
See  Election y  (1). 


INDEX 


REGISTRATION    CASES. 


AFTIDAVIT    OF    NOTICE    OF 
APPEAL. 

Vid.  Practice,  C.  2. 

AGENT,  POSTING  NOTICE  BY. 
Vid.  Notice  of  Objection,  C. 

ALTERATION  OF  REGISTER. 
Vid,  Practice,  G. 

ALMS-HOUSE. 
Vid>  Qualification,  B.  (a)  3. 

AMENDMENTS   IN   LIST  OF 
VOTERS. 

Vid,  List  of  Voters,  D. 

APARTMENTS. 
Vid.  List  of  Voters,  C.  (a)  2. 

APPEAL,  CONSOLIDATED. 
Vid,  Practice,  D.  2. 

APPEAL,  ENTRY  OF. 
Vid,  Practice,  A. 

APPEAL,  NOTICE  OF. 
Vid.  Practice,  C.  2,  5. 

APPEARANCE  OF  PARTIES. 
Vid.  Practice,  C. 

APPORTIONMENT  OF  REN  T. 
Vid.  Qualification,  B.  (a)  4. 
vol.  I. — B.  A. 


ASSESSED-TAX    COMMIS- 
SIGNERS. 

Vid.  Qualification,  A.  1. 

ASSESSORS  OF  THE  WINDOW- 
TAX. 

Vid.  Qualification,  A.  1. 

BEDESMEN. 
Vid.  Qualification,  B.  (a)  2. 

BOROUGHS, 
Vid.  Qualification,  C. 

BUILDING, 
Vid.  Qualification,  C.  (b)  3,  4. 

BUILDINGS,  JOINDER  OF. 
Vid.  Qualification,  C.  (c). 

CASE,  HEARING  OF, 
Vid.  Practice,  E. 

CHARITIES. 
Vid.  Qualification,  B.  (a)  2, 3, 4. 

CHATHAM  DOCKS. 
Vid.  Qualification,  C.  (a)  1. 

CLAIM,  NOTICE  OF. 
Vid.  Notice  of  Claim. 

CLAIM  TO  BE  RATED. 
Vid.  Qualification,  C.  (f). 

"CLEAR  YEARLY  VALUE." 
Vid.  Qualification  C.  (d). 
3h 
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CLERK   TO   INSPECTOR    OF 
TAXES. 

-  Vid.  Qualification,  A.  2. 

COLLECTORS  OF  WINDOW- 
TAX. 

Vid.  QUALIFICATIOM,  A.  1. 

COMMISSIONERS  OF  TAXES. 

Vid.  QuALIFICATIONi  A.  1. 

CONSIDERATION. 

Vid.  QuALiFicATiOH,  B.  (a)  6,  7,  8, 
9,10,11,  12. 

CONVEYANCE. 

Vid,  QuALlFiCATioM,  B.  (a)  6,  7,  8, 

9,10,11,12. 

COSTS. 
Vid.  Practice,  C.  4.  F. 

COUNTIES. 

Vid.  QVALIFICATIOK,  B. 

COW-HOUSE. 
Vid.  QuALiFicATiOir,  C.  (b)  1,  4. 

DEED  OF  GIFT. 
Vid.  Qualification,  B.  (a)  11. 

DELIVERY  OF  PAPER  BOOKS. 
Vid.  Practice,  B. 

DESCRIPTION  OF  PROPERTY. 
Vid.  List  of  Voters,  A.  2,  C,  (a). 

DUPLICATE. 

Vid,  Notice  of  Claih,  C.  ;  Notice 
OF  Objection,  A.  (e) ;  C. 

DWELLING-HOUSE. 
Vid.  Quaufication,  C.  (b)  2. 

ENTRY  OF  APPEAL. 
Vid.  Practice,  A. 

EQUITABLE  ESTATE. 
ViJ.  Ql  alification,  B.  (a)  2,  4. 


EVIDENCE. 

Vid.  Practice,  D.  3;  QuALiFf  cation, 
C.(e)2. 

FACTORY. 
Vid.  Qualification,  C.  (b)  3;  (e)  1. 

FRAUD. 
Vid.  Qualification,  B.  (a)  12. 

FREEHOLD  ESTATE. 
Vid.  Qualification,  B.  (a). 

FREEMEN. 
Vid.  Qualificatiov^  C.  (g). 

FREEMEN  AND  LIVERYMEN. 

Vid.  QVALIFICATION,  C  (b). 

GIFT,  DEED  OF. 
Vtd.  Qualification,  B.  (a)  11. 

GOVERNMENT  OFFICER. 
Vid.  Qualification,  C.  (a)  1,  2. 

GREENWICH  HOSPITAL. 
Vid.  Qualification,  C.  (a)  2. 

HEARING  OF  CASE. 

Vid.  Practice,  E. 

HOSPITAL. 

Vid.  Qualification,  B.  (a)  2, 4;  C. 
(a)  2. 

HOUSE. 
Vid,  Qualification,  C.  (b)  1,  2,  3. 

INHABITANT  HOUSEHOLDER. 
Vid.  Qualification,  C.  (i). 

INSURANCE. 
Vid.  Qualification,  C.  (d)  2. 

JOINDER  OF  BUILDINGS. 
Vid.  Qualification,  C.  (c). 

JOINDER  OF  PREMISES. 
Vid.  Qualification,  B.  (c). 


Joint  Lessees. 

JOINT  LESSEES. 
Vid.  Qualification,  C,  (a)  3. 

JOINT  OCCUPATION. 
Vid,  List  of  Voters,  C.  (c);  Qua- 


OTERS,  C.  (c) ; 
,C.(a)3;(e)5 


LANDLORD,  PAYMENT  OF 
RATES  BY. 

Vid.  Qualification,  C.  (e.)  1,  4. 

Land-tax  commissioners. 

Fu{.  Qualification,  A.  1. 

LETTERrCARRIER. 
Vid,  Qualification,  A.  3. 

LESSEE. 
Vid.  Qualification,  B.  (b). 

LIST,   SPECIFICATION   OF,  IN 
NOTICE  OF  OBJECTION. 

Vid,  Notice  of  Objection,  A.  (a). 

LIST  OF  VOTERS, 
Particulars  of, 

A.  Generally, 

1.  The  place  of  abode  of  a  voter  is 
DO  part  of  dIs  qualification.— Xuc^^, 
App,f  Knowles,  Resp.,  730. 

2.  Where  an  objection  is  taken  that 
the  description  of  the  qualifying  pro- 
perty in  the  re^ster  is  not  sufficient, 
it  raises  a  question  of  fact ;  and  if  the 
revising  barrister  find  that  it  is  suffi- 
cient in  his  judgment,  such  finding  is 
conclusive  within  s.  40  of  6  Vict.  c. 
58.-^  Wood,  App.,  Willesden,  Retp., 
127. 

B.  In  Counties, 

1.  In  the  list  of  county  voters  pub- 
lished by  the  overseers  pursuant  to 
the  6  Vict.  c.  18,  s.  5,  if  the  house  of 
the  voter  is  situated  in  a  street,  lane 
or  other  like  place,  it  is  sufficient  to 
give  the  name  of  such  street,  &c.,  and 
the  number  of  the  house,  if  any;  and 
it  is  not  necessary  to  add  the  name  of 
the  property,  or  the  name  of  the  occu- 
pying tenant, — Eckersleyt  App.,  Bar- 
ker, Kesp.,335. 
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2.  The  place  of  abode  of  a  voter  is 
only  required  to  be  stated  where  he 
has  one  in  the  United  Kingdom : 
"  Travelling  abroad*'  is  a  sufficient 
description  in  the  column  headed 
"place  of  abode."— Tl^a/Aer,  App,, 
Payne,  Re^,,  541. 

C.  In  Boroughs, 

(a)  Description  of  Premises. 

(2  W.  4,  c.  45,  s.  27.) 

1.  "  Part  of  a  house"  is  a  sufficient 
statement  of  a  qualification  in  a  list  of 
borough  voters.— Jtttfecm,  App.,  Luc- 
kett,  fi«5p.,  707. 

2.  Semble  (per  Maule,  J.),  that  the 
term  apartments  is  a  sufficient  de- 
scription.— Score,  App,,  Huggett,  Resp, 
355. 

(b)  Successive  Occupation, 
(2  W.  4,  c.  45,  s.  28.) 
Where  the  qualification  of  a  party 
consists  in  the  occupation  of  several 
premises  in  immediate  succession,  he 
ought  to  be  registered  in  respect  of  all 
such  premises. — Bartlett,  App,,  Gibbs, 
Resp,,9Q^(,Andsee'*  Notice  of  Claim,'* 
A.  (a).) 

(c)  Joint  Occupation, 

In  the  list  of  10/.  householders  it  is 
not  necessary  that  the  joint  occupation 
of  parties  should  be  stated. 

Query :  whether  it  should  be  stated 
in  the  case  of  a  notice  of  claim. — 
Daniel,  App,,  Camplin,  H^Jp.,425. 

D.  Amendments  in, 
(6V.  c.  18,8.  40.) 

1.  Where  the  place  of  abode  is  in- 
correctly stated  in  the  list  of  voters,  it 
may  be  amended  by  the  revising  bar- 
rister.— Luckett,  App.,  Knowles,  Rap,, 
730. 

2.  Where  a  party,  qualified  in  re- 
spect of  the  successive  occupation  of 
several  premises,  is  registered  only  in 
respect  of  the  premises  last  in  his 
occupation,  it  is  a  misdescription  of 
his  qualification,  which  the  barrister 
has  no  power  to  correct — Bartlett, 
App.,  Gibbs,  Resp.,  98. 
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Liverymen^ 


Notice  of  Ciaim. 


LIVERYMEN.   ^ 
KW.  Qualification,  C.  (h). 

LODGER. 

Vid,  Qualification,  C  .  (a)  4,5  j  (b)  3. 

LONDON. 

Vid,  Notice  of  Objection,  A.  (a)  1 ; 
Qualification,  C.  (h). 

MASTER  ROPE-MAKER. 
Vld,  Qualification,  C.  (a),  1. 

MISDESCRIPTION  OF  QUALI- 
nCATION. 

Vid.  List  or  Voters,  D.  2. 

MORTGAGE. 
Vid,  Qualification,  B.  (a),  1. 

MULTIPLYING  VOICES. 

Vid.  Qualification,  B.  (a),  6,  7,  8, 
9,  10, 11, 12. 

NAME  OF  OBJECTOR. 
Vid,  Notice  of  Objection,  A.  (b). 

NATURE  OF  OCCUPATION. 
Vid,  QualifTcation,  C.  (a). 

NATURE  OF  PREMISES. 
Vid,  Qualification,  C.  (b). 

NATURE  OF  QUAUFICATION. 
Vid,  Notice  of  Claih,  A.  2. 

NOTICE  OF  APPEAL. 
Vid,  Practice,  C.  2,  5. 

NOTICE  OF  CLAIM. 
[And  see  Litt  of  Voters,  C,  (c).] 

A.  Contents  of. 

In  Boroughs, 
(6  V.  c.  18,  Sched.  B.  (No.  6.)) 

(Successive  Occupation.) 
1.  Where   the  qualification   of  a 


claimant  in  a  borough  consists  in  the 
successive  occupation  of  two  houses, 
the  number  of  each  house  (when  they 
both  have  numbers)  must  be  staled  in 
the  notice  of  claim. 

Semhlt,  per  £r&,  J.,  that  if  the 
number  were  proved  before  the  re- 
vising barrister,  he  ought  to  allow  the 
claim,  and  insert  the  number  in  the 
list  of  voters. — Flounders^  App.,  IXm- 
ner,  Resp.,  588. 

2.  The  heading  of  the  third  column 
of  the  form  of  a  notice  of  claim  to  be 
registered  in  a  borough  given  in  sched. 
B.  (No.  6),  (viz.  <<  Nature  of  qualifica* 
tion,")  is  intended  to  designate  merely 
the  kind  of  qualification  in  respect  of 
which  the  party  claims,  the  particulars 
of  which  are  to  be  given  in  the  fourth 
column. 

Therefore,  where  a  party  claims  to 
be  registered  in  respect  of  the  succes- 
sive occupation  of  two  housest  it  is 
sufficient  that  in  such  third  column 
the  word  '<  House"  be  inserted,  if  the 
successive  occupation  is  shown  in  the 
fourth  column. 

Where  under  such  circumstances, 
the  revising  barrister  held  that  the  na- 
ture of  qusdification  was  not  sufficient- 
ly described  for  the  purpose  of  being 
identified,  but  altered  the  statement 
by  inserting  in  the  third  column  the 
words  **  Houses  occupied  in  imme- 
diate succession,"  the  Court  affirmed 
his  decision  with  costs. —  Hutchins, 
App,f  Brown,  Resp.,  545. 

B.  Service  of, 

(6  V.  c.  18,  s.  4.) 

Service  of  a  notice  of  claim  upon  an 
overseer  on  the  20th  of  Jul^,  being  a 
Sunday,  is  good.  —  Hmo/int,  App,^ 
Overseers  of  West  Derby,  Re^,,  599. 

C.  Transmission  by  Post. 

(6  V.  c.  18,ss.  100,  101.) 

Where  a  notice  of  claim  addressed 
to  the  overseer  was  duly  posted,  so 
that  by  due  course  of  post  it  would 
have  arrived  at  the  place  to  which  it 
was  addressed  on  the  20th  July,  but 
by  an  accident  it  did  not  arrive  till 
the  22d : 


Notice  of  Claim, 
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Held,  that  the  duplicate  notice  pro- 
perly stamped  was  sufficient  evidence 
of  the  claim  being  in  time. 

Held,  also,  that  there  is  no  dif- 
ference in  this  respect  between  a  no- 
tice of  objection,  posted  under  s.  100, 
and  a  notice  of  claim,  posted  under  s. 
101.  —  BauUy,  -App.y  Oveneers  of 
Nantwich,  Jtesp.,  642. 

NOTICE  OF  OBJECTION. 
A.  Contents  of. 

(a)  Specification  of  List,  to  which  ob- 
jection refers. 

In  Boroughs, 
(6  V.  c.  18,  sched.  B.,  Nos.  10, 11.) 

1.  The  note  at  the  foot  of  the  form 
No.  10  applies  only  to  cities  or  bo- 
roughs, where  the  overseers  of  each 
parish  make  out  more  than  one  list  of 
voters :  And  the  note  does  not  apply 
to  the  form  No.  11. 

Therefore,  in  London,  where  the 
voters  consist  of  10/.  householders  and 
freemen  and  liverymen  of  companies, 
although  there  are  numerous  parishes 
and  companies,  yet  as  the  overseers 
only  make  out  the  lists  of  householders 
in  their  own  parish,  a  notice  of  objec- 
tion served  upon  the  overseers  of  a 
parish  need  not  specify  the  list  to 
which  the  objection  refers. 

So,  as  to  the  notice  given  to  the 

?mies  o^ected   to,—  Wansey,  App.^ 
erkins,  Kesp.  {Qaigley's  case),  386. 

2.  Where  more  than  one  list  of 
voters  is  made  out  by  overseers,  a 
notice  of  objection  sent  to  them  must 
specify  the  list  to  which  the  objection 
refers,  though  the  name  of  the  person 
objected  to  is  inserted  in  only  one  of 
such  lists. 

And  if  the  notice  is  imperfect  in 
this  respect,  the  barrister  cannot  call 
upon  the  party  objected  to  to  prove 
his  (]^ualification,  though  the  notice  to 
him  18  sufficient,  and  tlioogh  the  over- 
seers have  acted  upon  the  notice  to 
them  by  publishing  the  name  of  the 
party  objected  to  with  reference  to  the 
list  upon  which  it  is  inserted.— Bar- 
ton, Jpp.,  Ashley,  Resp.,  518. 

3.  In  the  borough  of  T.  tlie  over- 


seers make  out  two  lists;  one  of  par- 
ties entitled  to  vote  under  the  27th 
sect,  of  the  Reform  Act,  the  other 
of  potwallers.  A  notice  of  objection 
in  the  following  form,  **  I  object  to 
your  name  being  retained  in  the  Ibt 
of  persons  entitled  to  vote  as  house- 
holders in  the  election,*'  &c.,  held 
good ;  though  the  words  ''  as  house- 
holders "  are  not  in  the  form  No.  1 1 ; 
it  not  being  shown  that  the  party  ob- 
jected to  had  been  misled  by  the  no- 
tice.— Allen,  App,,  House,  Kesp.^  415. 

(b)  Name  of  Olfjector, 

An  objector,  whose  name  was  JVi- 
choliis,  and  who  so  signed  his  notice, 
was  down  in  the  list  of  voters  as 
Nickless : 

Held,  that  the  question  as  to  the 
sufficiency  of  the  notice  was  one  of 
fact,  and  not  of  law,  it  being  whether 
the  name  could  ^  be  commonly  under- 
stood," within  sect.  101  of  6  Vict, 
c.  18. — Uintcn,  App,,  Hinton,  Resp., 
421. 

(c)  Place  of  Abode  of  Objector, 

In  Counties, 

(Sched.  A.  No.  5.) 

1.  The  description  given  in  a  notice 
of  objection  of  the  p&ce  of  abode  of 
the  objector  is  sufficient,  if  it  is  the 
same  in  respect  of  which  his  name  is 
down  on  the  register;  at  any  rate,  if 
he  has  not  changed  his  abode  since 
the  publication  of  the  register. 

SembU,  it  would  be  sufficient  even 
thouffh  he  had  changed  his  abode. 

Whether  such  a  notice  is  sufficient 
or  not,  is  a  question  of  law.  (Per 
Maule,  J.) — Gadsby,  App,,  Warbur" 
ton,  Resp.,  272. 

In  Boroughs, 
(Sched.B.  Nos.  10, 11.) 

2.  But  a  notice  of  objection  signed 
b^  the  objector,  with  the  addition,  of 
his  true  place  of  abode  at  the  time  of 
giving  the  notice,  but  differing  from 
the  place  of  abode  inserted  against 
his  name  on  the  list  of  voters,  is  suffi- 
cient. rPer  Tindal,  C.  J.,  OUtman 
and  Erie,  JJ.;  dissentiente  Maule^ 
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J.) — Knowia,  App„  Brooking,  Resp.f 
755. 

3.  A  party  whose  name  was  on  the 
list  of  toters  for  the  parish  of  F.,  his 
place  of  abode  being  there  described 
as  F.  Street,  (there  being  no  other 
penon  of  the  same  name  on  the  list), 
senred  a  notice  of  objection,  in  whi<» 
he  signed  himself  as  of  the  parish  of 
F.  A.  on  the  list  of  voters  for  the  pa- 
rish of  F.  A. : 

Held  sufficient.^  Wills,  App.,  Adey, 
JU^.,  783. 

4.  A  party,  whose  place  of  abode 
was  on  the  list  of  voters  as  "Chelten- 
ham," only,  served  a  notice  of  obiec- 
tion  in  which  he  described  himself  as 
^  of  No.  398,  High  Street,  Chelten- 
ham :'* 

Held  sufficient— Pruen,  App,,  Cox, 
Req>.,  514. 

(d)  Detcription  of  Objector. 

A  party  whose  name  was  on  the 
list  or  freemen  entitled  to  vote  for  a 
city,  as  "  of  the  parish  of  C,"  served 
a  notice  of  objection  upon  another 

Earty,  signed  by  the  objector,  in  which 
e  was  described  "  of  H.  B.  on  the 
list  of  voters  for  the  parish  of  C.*' 

Held,  that  such  notice  was  inac- 
curate, although  it  strictly  followed 
the  form  (No.  11,)  inasmuch  as  that 
form  was  only  applicable  to  notices  of 
objection  given  by  parties  on  the  list 
of  household  voters. — Tudball,  App,, 
2btm  CUrk  of  Bristol,  Resp.,  8. 

(e)  Signature  of  (Hjector. 
(6  V.  c.  18,  ss.  17, 100). 

A  notice  of  objection  must  be  signed 
by  the  objector  himself. 

So  also  must  be  the  duplicate,  where 
the  notice  is  sent  by  post  under  sect. 
100.—  Toms,  App.,  Cuming,  Resp.,  347. 

B.  Transmission  by  Post. 

(6  V.  c.  18,  ss.  100,  lot.) 

I.  Where  a  notice  of  objection  was 
delivered  at  a  proper  poet-office,  hut, 
the  postmaster  being  absent,  the  duties 
of  comparison,  &c,  mentioned  in  the 
act,  were  performed  by  the  managing 
derk;  held  sufficient,  as  such  duties 
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are  merely  ministerial. — Cooper,  App., 
Coates,  Resp.,  229. 

2.  A  notice  of  objection  sent  by 
post,  and  delivered  in  the  ordinary 
course  of  the  post  upon  a  Sunday,  is 
ynM.^ColviUe,  App.,  Tom,  Clerk  of 
Rochester,  Req^.,  60& 

3.  If  the  provisions  of  s.  100,  as  to 
posting  a  notice  of  objection  are  com- 
plied with,  such  posting  is  a  substitute 
tor  giving  the  notice  to  the  party^  or 
leaving  it  at  his  place  c(  abode. 

Therefore,  where  a  notice  of  objee- 
tion  to  a  party  was  duly  posted,  so 
that  by  due  course  of  post  it  would 
have  arrived  at  the  place  to  which  it 
was  addressed  on  the  25th  August, 
but  by  an  accident  it  did  not  arriTe 
till  after  that  day;  held  sufficient 
under  s.  100. 

So  as  to  a  similar  notice  addressed 
to  the  overseers  at  their  usual  place 
of  abode,  under  s.  101. -*-BisAop,  App., 
Helps,  Re^.,  572. 

C.  Production  of  Stamped  Duplicate. 

(6  V.  c.  18,  s.  100.) 

The  production  by  the  objector 
himself  of  a  stamped  duplicate  of  no- 
tice of  objection  is  sufficient,  thougli 
the  notice  was  posted  by  an  agent— 
Cuming,  App.,  Toms,  Itop.,  292. 

NUMBER  OF  HOUSE. 

Vid.  List  of  Voters,  B.  1 ;  Notice 
OF  Claim,  A.  1* 

OBJECTION, 

Vid.  Notice  of  Objection. 

OBJECTOR,  DESCRIPTION  OT. 
Vid.  Notice  op  Objection,  A.  (d). 

OBJECTOR,  NAME  OF. 
Vid.  Notice  of  Objection,  A.  (b). 

OBJECTOR,  PLACE  OF  ABODE 
OF. 

Vid.  Notice  op  Objection,  A.  (c). 

OBJECTOR,  SIGNATURE  OF. 
Vid.  Notice  of  Objection;  A,  (e). 


OecupaUon  as  Tenant. 
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OCCUPATION  AS  TENANT. 

Vid.  QuALiFicATioKy  C.  (a)  t,  2,  3, 
4,5;  (b)  4. 

OCCUPATION,  NATURE  OF. 
Vid.  Qualification!  C,  (a).  - 

OCCUPYING  TENANT. 
Vid.  Qualification,  B.  (o). 

ORDER  FOR  ALTERATION  OF 
REGISTER. 

Vid,  PaACTicE,  G. 

PAPER-BOOKS,  DEUVERY  OF. 
Vid.  Practice,  B. 

"  PART  OF  A  HOUSE/* 

Vid,  List  of  Votbbs,  C.  (a)  1 ;  Qua- 
lification, C.  (a)  4,  5 ;  (b)  3. 

PARTIES,  APPEARANCE  OF. 
Vid,  Practice,  C. 

PARTNERS. 
Vid.  Qualification,  B.  (a). 

PAYMENT  OF  RATES. 
Vid.  Rates. 

PLACE  OF  ABODE. 

Vid.  List  of  Voters,  A.  1;  B.2;  D.  1; 
Notice  ow  Objection,  A.  (c). 

POST,  TRANSMISSION  OF  NO- 
TICES BY. 

Vid.  Notice  of  CLAiif,  C;  Notice 
of  Objection,  A.  (e),  B. 

POSSESSION  OF  FREEHOLD 
ESTATE. 

Vid.  Qualification,  B.  (a)  5. 

POSTMASTER. 
Vid.  Notice  of  Objection,  B.  1. 


PRACTICE. 

A.  Entiy  qf  Appeal. 
(6  V.  c.  18,  s.  63). 

1 .  The  Court  will  not,  unless  un- 
der peculiar  circumstances,  allow  an 
appeal  to  be  entered,  where  the  state- 
ment of  the  case  and  the  notice  to 
prosecute  the  appeal  have  not  been 
transmitted  to  tne  master  within  the 
four  first  days  of  Michaelmas  Term. — 
Auiey^  App,,  Tophamy  Retp.y  1. 

2.  Where  an  appeal  was  trans- 
mitted to  the  master  within  the  four 
first  days  of  Michaelmas  Term,  but 
the  notice  of  intention  to  prosecute 
the  appeal  was  not  sent  within  that 
time: 

Held,  that  the  appeal  could  not  be 
entered  .^5imp«m,  App,,  Wilkinson, 
Retp.f  S,  n. 

An  affidavit  by  the  clerk  of  the  at- 
torney to  the  appellant,  stating  that 
the  notice  had  not  been  sent  with  the 
appeal,  cannot  be  received  as  such 
notice,  whichis  required  to  be  signed 
W  the  araHant.  — >  Siffipson,  App., 
Wilkinson,  Kesp,,  3,  n. 

3.  A  revising  barrister  granted  a 
case  for  an  appeal,  which  was  drawn 
up  and  settled  by  both  parties.  The 
barrister  expressed  his  auproval  of  the. 
statement,  but  suggestea  some  formal 
alterations,  and  returned  it  to  the  par- 
ties. The  alterations  were  made  ac- 
cordingly and  the  case  was  retume4 
to  the  barrister,  but  he  died  without 
having  signed  it : 

Held,  Uiat  the  appeal  could  not  be 
entered,  as  it  was  not  sufficiently 
shown  that  the  barrister  approved  of 
the  statement  as  finally  drawn  up. — 
Nettletan,  App.,  Burrell,  Resp.,  297. 

B.  Delivery  of  Paper  Books. 

1.  The  appellant  is  to  deliver  co- 
pies of  the  case  to  the  two  senior,  and 
the  respondent  to  the  two  junior 
judges. — Allen,  App.,  Wnterhouse, 
Rffp.,  8. 

3.  The  Court,  under  particular  cir- 
cumstances, allowed  Uie  paper  books 
to  be  delivered  by  the  respondents 
nunc  pro  tunc. — Colville,  App.,  Wood, 
lUsp.,  517. 
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C.  Appearance  f^' Fartia, 
(6  V.  c.  18,  88.  62,  64). 

1.  Where  neither  party  appears, 
the  case  will  be  struck  out— Ifaiufy, 
App.<,  Oveneen  of  St.  Peter  U  Poor, 
Ketp,,  4S0. 

2.  Where  the  appellant  appears  but 
the  respondent  does  not,  the  appel- 
lant must  produce  an  affidavit  ot  no- 
tice of  appeal,  under  s.  64. — ColvUlet 
App,,  Town  Clerk  of  Rochester,  JResp., 
608. 

3.  Where  the  appellant  appears  by 
counsel,  but  no  one  appears  for  the 
respondent,  the  Court  will  require  the 
appellant  to  argue  the  case. — Cooper, 
App,,  Town  Clo'k  of  Cambridge,  Retp., 
{Au$tin't  cote),  357. 

4.  Where  the  respondent  appears, 
but  the  appellant  does  not,  the  deci- 
sion of  the  revising  barrister  will  be 
affirmed  with  costs,  unless  it  should 
appear  that  a  similar  point  is  involved 
in  another  case  standing  for  argu- 
ment; when,  ut  semble,  the  Court 
will  suspend  their  judgaient. — Bage, 
App.,  Perkins,  Re^,,  414. 

5.  Where  the  respondent  appears, he 
cannot  take  advantage  of  any  objec- 
tion to  the  form  of  the  notice  of  ap- 
peal, given  under  sec.  62. — Rawlins, 
App,,  Overseers  of  West  Derby,  Resp,, 
500. 

D.  Remitting  the  Case  to  the  Revising 
Barrister. 

(6  V.  c.  18,8.65). 

1.  The  Court  has  no  authority  to 
remit  a  case  to  the  revising  barrister, 
for  the  purpose  of  having  a  fact  in- 
serted therein  which  in  the  opinion  of 
the  appellant  is  material.— fim^cm, 
App,,  Town  Clerk  of  Wenlock,  Resp,, 
257. 

2.  Where,  in  a  consolidated  appeal, 
the  barrister  found  that  the  consoli- 
dated cases  depended  upon  the  same 
point  of  law  as  that  decided  in  the 
principal  case,  the  Court  refused  to 
remit  the  case,  in  order  that  the  qua- 
lifications of  the  parties  whose  cases 
were  consolidated  might  be  stated.-— 
Hutchins,  App.,  Brown,  Resp.,  545. 

3.  Where  the  case  found  that  B. 


"stated"  certain  matters,  it  was  re- 
mitted to  the  revising  barrister  upon 
the  ground  that  it  stated  evidence  and 
not^^«. — Pitts,  App.,  Smedley,  Resp., 
344. 

4.  Where  a  case  is  remitted  to  the 
barrister,  in  order  that  it  may  be  more 
fully  stated,  it  is  to  be  returned  by  the 
master  to  the  appellant,  and  by  hiai 
transmitted  to  the  barrister,  with  a 
note  of  the  facts  to  be  supplied. — 
Webb,  App,,  Overseers  of  Aston^ 
Resp.,  5. 

5.  And  it  is  to  be  returned  by  the 
barrister  to  the  attorney,  who  returns 
it  to  the  master.  —  boogan,  App,, 
Luckett,  Resp.,7\6. 

£.  Hearing  of  Case. 

1.  The  appellant  is  entitled  to  be* 
gm,^  Webb,  App.,  Overseers  ofAstoHj 
Resp.  5. 

2.  Where  a  material  fact  is  omitted 
in  the  statement  of  a  case,  the  Court 
will  not  allow  it  to  be  supplied  or  ad- 
mitted by  the  consent  or  the  parties. 
— Webb,  App,,  Overseers  of  Aston^ 
Resp,,  5. 

3.  The  Court  will  hear  only  one 
counsel  on  each  side. — Gadsby,  App., 
Warburton,  IZetp.,  372. 

4.  The  Court  will  not  allow  an  ob- 
jection to  be  insisted  upon  which  is 
not  raised  by  the  case  submitted  by 
the  barrister. — Simpson,  App.,  Wilkhtr- 
son,  Resp.,  308. 

F.  Costs. 

1.  Where  the  Court  hears  only  one 
side  the  successful  party  is  entitled  to 
costs. — AUen,  App.,  House,  Re^, 
415. 

2.  But  this  is  not  a  general  rule. — 
Walker,  App.,  Payne,  fCesp.,  541. 

3.  And  it  appears  to  be  applicable 
only  where  the  case  turns  upon  mat- 
ters o(fact. — Croucher,  App.,  Browne, 
Resp.,  621. 

G.  Order  for  Alteration  of  Ref^Mter. 

(6  V.  c.  18,  8. 67> 

Upon  the  reversal  of  a  decision  of  a 
revising  barrister,  (whervby  the  name 
of  a  voter  had  been  expunged),  there 
is  no  necessity  fon  any  formal  order 


Premises^  Joinder  of. 

for  the  alteration  of  the   register.— 
Feeicy  App.,  HrrUan,  He$p.  14. 

PREMISES,  JOINDER  OF. 

{In  Counties), 
Vid.  Qualification,  B.  (c). 

{In  Borough). 
Vid.  Qualification,  C.  (c). 

PREMISES,  NATURE  OF. 
Vid,  Qualification,  C.  (b). 

PREMISFA  VALUE  OF. 
Vid.  Qualification,  C.  (d). 

PRESUMPTION. 
Vid.  Qualification,  B.  (a)  2. 

QUALIFICATION. 

(And  see  List  of  Votebs). 

A.  Personal. 

(22  G.  3,  c.  41,  ss.  1, 2). 

1.  Assessors  and  collectors  of  the 
iwindow  tax  are  entitled  to  vote ;  for 
being  appointed  by  land-tax  commis- 
sioners, acting  as  assessed  tax  com- 
missioners, they  are  exempted  by 
sec.  2  from  the  disqualifying  enact- 
ments of  sec.  1. — Df/er,  App.,  Gough, 
Resp.,  368. 

2.  A  clerk  to  a  receiving  inspector 
of  taxes,  appointed  under  the  1  &  2 
W.  4,  c.  18,  s.  2,  such  clerk  being  em- 
ployed in  receiving  the  window  duties, 
IS  not  disfranchised  by  the  22  G.  3,  c. 
41, 8. 1.— Cooper,  App.,  Harris,  Resp. 
{Clenishaw*s  case),  512. 

3.  A  letter-carrier  in  the  post-office, 
who  has  resigned  his  situation  within 
twelve  months  of  the  31st  July,  is  not 
entitled  to  be  registered.  —  Cooper, 
App.,  Harris,  Resp.,  {Austin*s  case), 
357. 

B.  In  Counties. 

(a).  Freehold  Estate. 

(Fartners). 

1.  Several  persons  joined  in  a  part- 
nership to  carry  on  trade  in  a  fulling 
mill.    Money  was  subscribed  by  all 
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the  partners,  with  part  of  which  free- 
hold land  was  bought,  which  was  con- 
veyed to  trustees  in  fee ;  with  the  other 
part  a  mill  was  built  on  the  land  and 
machinery  for  the  mill  was  purchased. 
By  a  partnership  deed,  executed  by 
the  trustees  and  all  the  partners,  the 
trusts  of  the  land,  mill,  &c,  were  de- 
clared to  be  (among  others)  that  the 
trustees  should  stand  seised  and  pos- 
sessed of  all  the  estates,  property, 
goods,  &c.  upon  trust,  for  the  benefit 
of  themselves  and  their  partners,  as 
part  of  their  partnership  joint  stock  in 
trade;  there  was  a  provision  in  the 
deed  that  the  trustees  might  borrow 
money  upon  mortgage  of  the  stock, 
property,  estate,  &c.  belongine  to  the 
co-partnership;  and  it  was  declared 
that  the  land,  mill,  &c  should  be 
deemed  and  considered  as  or  in  the 
nature  of  personal  estate,  and  not  real 
estate,  and  be  held  in  trust  for  the 
partners  as  part  of  their  partnership 
stock  in  trade.  The  trustees  had, 
under  the  powers  of  the  deed,  bor- 
rowed money  for  the  purposes  of  the 
partnership,  for  which  they  had  given 
bonds  and  notes  in  their  own  names, 
not  having  mortgaged  any  part  of  the 
partnership  property : 

Held,  that  each  partner  had  an  in- 
terest in  realty,  and  having  an  amount 
of  shares  sufficient  for  the  purpose, 
was  entitled  to  vote  for  the  county : 

field,  also,  that  the  money  bor- 
rowed by  the  trustees  had  not  the 
effect  of  mortgages  on  the  shares  of 
the  partners. — Baxter,  App.,  Newmanf 
Re^,,  493. 

{Charities). 

2.  Before  the  stat.  39  Eliz.  c  5, 
hospitals  could  only  be  founded  by 
royal  licence  or  letters  patent;  bv  that 
act  they  might  be  incorporated.  In 
1597  (39  Eliz.),  but  before  the  session 
of  parliament,  B.  founded  a  hospital 
for  certain  bedesmen,  and  made  cer- 
tain "  ordinances'*  for  their  regulation, 
in  which  '<the  feoffees"  of  the  hospital 
were  spoken  of.  The  bedesmen  are 
in  effect  appointed  during  good  be- 
haviour : 

Held,  that  the  revbing  barrister  was 


816 


QuaUJicatum. 


justified  in  presuming  that  the  hospital 
was  founded  either  by  licence  or  let- 
ters patent,  and  therefore  that  the 
bedesmen  had  an  equitable  estate, 
and  were  entitled  to  vote  for  the 
county.— fiMtpson,  App.^  Wiikintony 
J^p.,308. 

3.  By  letters  patent,  38  Eliz.,  the 
trustees  of  an  alms-house  were  em- 
powered to  appoint  and  remove 
twenty-four  poor  men  as  often  as  to 
them  It  should  seem  fit 

Held,  that  the  appointees  under  this 
power  did  not  take  an  estate  for  lifo, 
their  removal  being  at  the  discretion 
of  the  trustees,  and  therefore  that  they 
could  not  vote  for  the  county. — Davit, 
App.f  Waddington,  Rap,,  299. 

4.  A.  conveyed  certain  estates  to 
trustees  for  maintaining  a  hospital 
according  to  certain  <' constitutions." 
These  constitutions  ordained  that  there 
were  to  be  twenty  inmates  of  the  hos- 
pital ;  that  the  rents  of  the  said  estates 
were  to  be  paid  into  the  treasury  of 
the  hospital;  and  the  governor,  &c. 
were  to  pay  out  of  the  monies  in  the 
treasury  the  sum  of  2s.  6d.  per  week 
to  each  inmate,  and  also  a  certain 
quantity  of  coals  and  clothing;  and 
whenever  the  fund  in  the  treasury  ex- 
ceeded 100/.  the  surplus  was  to  be 
distributed  among  the  inmates.  By  a 
subsequent  local  Act  of  Parliament  it 
was  enacted  that,  instead  of  such  sur- 
plus revenues  being  so  distributed,  the 
trustees  were  empowered  from  time  to 
time  to  add  as  many  more  pensioners 
(or  inmates)  as  the  revenues  of  the 
hospital  would  allow,  and  to  vary  their 
weekly  stipend  as  they  should  think 
requisite,  so  that  such  stipend  should 
at  no  time  be  reduced  below  St.  6d. 
per  week.  Each  pensioner  had  re- 
ceived for  some  time  past  the  sum  of 
10s.  per  week  as  a  stipend ;  the  re- 
viung  barrister  found  tnat  if  the  pen- 
sioners were  entitled  to  no  more  than 
3s.  6d.  per  week  each,  the  stipend  was 
not  sufficient  in  value  to  confer  the 
franchise : 

Held,  that  the  pensioners  were  not 
entitled  to  more  tnan  3s.  6d.  per  week 
each : 

&mMe,  (per  Erie,  J.)  that  they  bad 
no  equitable  estate  in  land : 


Where  rent  arises  firom  estates  in 
two  counties,  tanhie,  that  it  may  be 
apportioned  in  order  to  ascertain  the 
amount  arising  from  esasti^'^Askmore, 
App,,  Lee*,  Bap.,  554. 

(E^n^-cAorge). 
{"^  Actual  Fo$9atum:') 
(2  W.4,c.  45,s.26). 

5.  The  grautee  of  a  rent-charge, 
granted  in  January,  1845,  the  £st 
payment  of  which  was  to  be  made 
m  January,  1846^  is  not  entitled 
to  be  registered  as  having  been  "  in 
the  actual  possession  thereof"  for  six 
calendar  months  next  previous  to  the 
last  day  of  July.  —  jSffcrray,  App^ 
ThomUetf,  Re^.  742. 

{Splitting  Act.) 
(7  &  8  W.  3.  c.  25,  s.  7.) 

6.  A.  contracted  in  his  own  name 
witli  B.,  the  proprietor  of  a  house,  for 
the  purchase  of  it  for  a  valuable  con- 
sideration. After  such  contract,  he 
bon&  fide  sold  the  house  to  six  persons 
in  equal  shares,  and  caused  a  con- 
veyance from  B.  to  the  six  vendees  to 
be  prepared,  which  was  executed  by 
B.,  whereby  the  house  was  for  a  va- 
luable consideration  absolutely  con- 
veyed to  them  as  tenants  in  common. 
The  purchase  money  was  paid  to  B* 
by  tlie  hands  of  A.,  but  vras  the  proper 
money  of  the  vendees.  The  house  was 
let,  and  the  vendees  received  the  rents 
for  their  own  use  respectively.  The 
object  of  A.  in  proposing  the  purchase 
to  the  vendees,  was  to  increase  the 
number  of  voters,  but  the  purchase  on 
the  part  of  the  vendees  was  a  honk 
fide  investment  of  their  money ;  they 
expected  that  the  possession  of  the 
property  would  entitle  each  of  them  to 
vote,  but  there  was  no  understanding, 
before  or  at  the  time  of  the  convey- 
ance, that  they  should  vote,  or  for  what 
party  they  should  vote. 

Held,  that  the  conveyance  was  not 
void,  and  that  Uie  vendees  were  enti- 
tled to  voie,^  Marshall,  App.,  Bourn, 
Re$p,y  445. 

7.  Where  several  parties  boni  fide 
purchase  an  estate  with  |he  intention 
of  multiplying  votes,  the  mere  know- 
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ledge  on  the  part  of  the  vendor  or  his 
agent  of  such  intention  will  not  bring 
the  case  within  the  act.— J9cy/aru<, 
ApP'f  Ht&nHCtf  Jfitfip.i  611* 

8.  A  conveyance  of  lands  to  several 
parties  as  ^nants  in  common ,  made 
ooth  on  the  part  of  the  vendor  and 
vendee  for  the  avowed  and  only  object 
of  multiplying  voices  in  the  election 
of  members  of  parliament,  but  at  the 
same  time  being  a  bon&  fide  convey- 
ance upon  a  contract  of  sale,  where 
the  purchase  money  is  really  paid,  and 
possession  of  the  land  really  taken  and 
kept  under  such  conveyance,  and 
where  there  is  no  secret  trust  or  re- 
servation in  favour,  of  the  vendor,  nor 
an]r  stipulation  as  to  Uie  mode  in 
which  the  elective  franchise  should  be 
exercised,  is  not  a  void  conveyance 
within  the  operation  of  the  act ;  and 
the  vendees  are  therefore  entitled  to 
vote  if  the  property  is  of  sufficient 
value.— il/!erafia(0r,  App,,  Newman^ 
Rap.,  657. 

9.  A  bonft  fide  conveyance  of  lands 
for  a  valuable  consideration  to  certain 

Sarties  in  fee,  which  parties  by  deed 
eclare  that  the  consideration  money 
was  the  money  of  themselves  and  se- 
veral other  parties,  and  that  they,  Uie 
grantees,  held  in  trust  for  themselves 
and  such  other  parties  as  tenants  in 
common  in  fee,  the  object  of  the  pur- 
chasers being  to  procure  qualifications 
to  vote,  is  not  within  the  act;  and  the 
cestui  que  trusts  are  therefore  entitled 
to  vote.— Ht/Ie^^y  '^pp'y  Crofsleyy  Resp., 
689. 

1 0.  A  bon&  fide  conveyance  of  lands, 
of  an  annual  value  sufficient  to  con- 
stitute ten  40<.  freeholds,  to  the  use  of 
the  grantor  and  nine  other  parties  as 
tenants  in  common  in  fee  (the  consi- 
deration money  for  the  purchase  of 
the  nine-tenths  of  the  premises  being 
the  money  of  the  said  nine  other  par- 
ties}^ is  not  within  the  act. — ThomUey, 
App,j  Atpland,  JReip.,  688. 

1 1.  A  bonft  fide  deed  of  gift  of  free- 
hold lands  from  a  father  to  his  sons, 
for  the  life  of  the  former,  in  consider- 
ation of  natural  love  and  affection, 
though  made  principally  for  the  pur- 
pose of  conferring  votes  upon  the  latter, 


is  not  within  the  act.—  Niwton,  App., 
Hargreavetf  Rap.,  690. 

13.  The  question  whether  there  has 
been  fraud  in  the  making  of  a  grant  or 
conveyance,  for  the  purpose  of  confer- 
ring on  the  grantee  a  qualification  to 
vote,  is  one  of  feet  for  the  revising 
barrister;  and  where  it  is  not  found 
by  him  the  Court  will  not  infer  it. — 
^ewion,  App,^  Oveneers  ofMobberky, 
Resp.,  695. 

(b).  Leuu. 

(t  W.  4,  c.  45,  ss.  20,  25.) 

A  lessee  of  several  houses  (all  situ- 
ated within  a  borough),  for  the  residue 
of  a  term  of  not  lest  than  sixty  years, 
is  entitled  to  vote  for  the  county, 
though  one  of  such  houses  is  of  suin* 
cient  value  (10^.  per  annum),  to  confer 
a  vote  for  the  borough  (under  sect  27), 
if  the  remaining  houses  are  each  of 
less  than  10/.  annual  value,  but  col- 
lectively of  more. — Webb,  App»,  Over' 
seen  qfAstan^  Reip.,  20. 

(c).  Occupying  Tenants, 

(2  W.  4,  c.  45,  s,  20.) 

The  franchise  being  conferred  on 
the  occupying  tenant  of  lands.  Sec.  for 
which  he  is  liable  to  "  a  yearly  rent  of 
not  less  than  50/.;*'  premises  held 
under  different  landlords  cannot  be 
joined  tooether  to  make  up  the  requi- 
site qualification. — Gadiby,  App,,  Bar- 
raWf  Resp,,  883. 

C.  In  Boroughs, 

(2  W.  4,  c.  45,  s.  27.) 

(a).  Nature  of  Occupatum. 

{''Am  Tenant:') 

1.  A.,  a  master  rope  maker  in  Chat- 
ham docks,  had  the  exclusive  occu- 
pation and  control  of  a  house  in  the 
dockyard,  which  belonged  to  the  Lords 
of  the  Admiralty.  He  paid  no  rent 
for  the  house,  but  had  it  as  part  remu- 
neration for  his  services ;  no  part  of  It 
was  used  for  public  purposes;  the 
office  in  which  he  performed  his  ser- 
vices being  away  from  it.  If  he  had 
not  had  the  house  he  would  have  had 
an  allowance  for  one,  in  addition  to 
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his  salary.  He  was  rated  to  the  poor 
rate  as  occupier.  The  rates  were  paid 
by  the  paymasler-generaly  also  as  part 
remuneration  of  A.'s  services.  It  he 
had  paid  the  rates  himself,  the  Admi- 
ralty would  have  repaid  him  : 

iieldy  that  A.  occupied  the  house 
^  as  tenant.''  Held  also  that  the  rates 
were  paid  by  him. — Hugka,  App,, 
Overmen  of  Chatham,  Retp^f  61. 

2.  A.,  the  surgeon  of  Greenwich 
Hospital,  occupied,  as  such,  a  house 
at  the  infirmary  in  the  hospital,  which 
was  appropriated  to  the  surgeon.  Ne- 
cessary repairs  were  done  by  the  com- 
missioners to  the  hospital.  The  sur- 
geons to  the  hospital,  when  not  pro- 
vided with  a  residence  within  the  hos- 
pital, were  allowed  a  weekly  sum  as 
lodging  money.  By  tlie  regulations 
of  the  Lords  Commissioners  of  the 
hospital,  no  officer  of  the  hospital  is 
allowed  to  make  any  exchange  of 
apartments : 

Held,  that  A.  did  not  occupy  the 
house  ''as  tenant,''  inasmuch  as  he 
was  required  to  occupy  the  same  with 
a  view  to  the  more  efficient  perform- 
ance of  his  duties  as  surgeon. — Dob- 
ton^  Apf.y  Jones,  Rup,,  243. 

3.  Six  persons  were  the  joint  lessees 
of  a  house  in  L.  at  an  annual  rent  of 
200/.  There  was  no  mention  in  the 
lease  of  the  purposes  for  which  the 
premises  were  to  be  used,  but  they 
were  used  in  fact  for  the  purposes  of  a 
certain  association,  of  wnich  the  said 
lessees  were  members.  The  rent  and 
servants'  wages  were  paid  out  of  the 
funds  of  that  association.  Various 
members  of  the  association  transacted 
the  business  thereof  upon  the  premises; 
and  the  said  lessees,  when  in  L.,  were 
daily  upon  them,  partly  transacting 
the  business  of  the  association,  and 
partly  transacting  their  own  affairs: 

Held,  that  the  lessees  occupied  the 
premises  as  tenants;  and  that  the  other 
members  of  the  association  were  not 
in  the  joint  occupation  of  the  same  as 
tenants. — Luckett,  App.y  Bright,  Resp,, 
737. 

{Lodger.) 

4.  A.,  the  owper  of  a  house  and 
shopi  occupied  the  shop  and  resided 


on  the  first  floor.  B.  rented  the  se* 
cond  and  third  floors.  He  had  exclu- 
sive control  over  the  rooms  in  his 
occupation  and  the  keys  thereof.  He 
had  also  a  latch-key  to  the  street  door. 
There  was  another  key  to  that  door 
which  was  not  in  his  posaession ;  and 
when  he  found  the  door  fastened,  he 
entered  the  house  through  A.'8<8bop. 

Held,  that  B.  being  a  lodger,  did 
not  occupy  any  premises  "  as  owner 
or  tenant."— Pais,  App.,  Smediey^ 
Re^.,  344. 

5.  A.  exclusively  occupied  the  whole 
of  the  second  floor  of  a  house,  the  floor 
consisting  of  three  rooms.  His  land- 
lord resided  in  the  house.  The  oaler 
door  of  the  house  was  kept  closed,  and 
both  the  landlord  and  A.  had  a  key 
thereto. 

Held,  that  A.  was  merely  a  lodger, 
and  did  not  occupy  a  house,  &c.,  or 
other  building,  as  owner  or  tenant. — 
Wamey,  App,,  Perkitu,  Rap.  {HiWs 
case),  409. 

6.  A.  occupied  two  rooms,  on  the 
second  floor  of  a  house,  communicat- 
ing with  each  other.  The  other  floors 
were  occupied  by  other  parties.  There 
was  a  common  street  door  to  the  house, 
a  key  of  which  was  in  the  possession 
of  each  of  the  occupiers,  who  had  each 
keys  of  their  respective  apartments. 
The  landlord  of  the  house  did  not  re- 
side therein  or  occupy  any  part  thereof: 

Held,  that  the  occupation  of  A.  was 
sufficient.  —  Score,  App.,  Huggeii, 
Resp.,  355. 

(b).  Nature  of  Premises. 

(«  House.") 
(  Vid.  supra,  (a),  4,  5,  6.) 

1.  A  brick  and  stone  building,  part 
of  the  ground  floor  of  which  was  used 
as  a  cow-house  and  stable,  and  the 
other  part,  having  a  fire-place,  and  the 
upper  story  having  a  fire-place  and 
window,  being  occupied  as  a  dwel- 
ling-place, constitutes  a  ''house." — 
Nufin,  App.,  Denton,  Ketp.,  324. 

2.  A  building  constructed  and  cal* 
culated  for  a  dwelling-house,  and  which 
had  been  once  so  used,  but  was  now 
occupied  partly  as  a  warehouse  and 
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partly  as  workshops,  is  properly  de- 
scribed in  the  list  of  voters  as  a 
"  house." — Daniel^  App.,  CouUting, 
Resp.,  380. 

("  Other  Building:') 

3.  A  factory  consisting  of  four  sto- 
ries was  let  out  in  separate  rooms  to  a 
number  of  persons  for  cotton-spinning, 
at  different  rents,  according  to  the  size 
of  each  room.  Each  tenant  had  his 
own  machine  for  spinning  worked  by 
steam  power  supplied  by  an  engine 
which  belonged  to,  and  was  worked 
at)  the  expense  of  the  landlord,  it  being 
part  of  each  contract  that  the  landlord 
should  supply  such  power.  Each  te- 
nant had  the  exclusive  use  of  his  room, 
and  the  key  to  the  door  thereof.  The 
approach  to  the  rooms  was  in  some 
cases  by  a  common  staircase  leading 
firom  the  entrance  to  the  factory  (to 
which  there  was  a  door  that  was  never 
fastened) ;  in  others  by  separate  stair- 


outside  the  building,  and  in 
others  by  doors  opening  into  the  yard : 

Held,  that  each  of  these  rooms  con- 
stituted a  ^  building  :** 

Held,  abo,  there  was  a  sufficient 
occupation  by  each  tenant — Wright, 
App.,  Toum  Clerk  of  Stockport,  ilesp., 
39. 

4.  A  cowhouse  or  stable,  being  a 
substantial  building  suitable  for  the 
purpose  for  which  it  was  erected,  and 
conveniently  placed  for  the  oecupation 
of  a  party's  land,  is  a  building,  the 
occufMEition  of  which  is  sufficient  to 
confer  the  franchise. — Peele,  App,, 
Hinton,  Resp.,  14. 

(c).  Joinder  of  Buildings. 

Two  separate  buildings  cannot  be 
joined  together,  to  make  up  the  requi- 
site value,  so  as  to  confer  a  borough 
franchise. — Dewhurst,  App.,  Fielden, 
Betp.,  439. 

(d).  Value  of  Premises. 

1.  The  question  whether  premises 
are  ^'  of  the  clear  yearly  value  of  not 
less  than  10/."  is  entirely  one  of  fact 
for  the  decision  of  the  revising  bar- 
rister : 

Per  Creuwell  and   Erie,  JJ.,  the 


proper  test  of  such  value  is  what  the 
premises  would  let  for  under  ordinary 
circumstances,  deducting  such  charges 
as  a  tenant  would  ordinarily  pay. — 
Coogan,  App.,  Luekett,  Resp.,  716. 

2.  In  estimating  the  "  clear  yearly 
value"  of  premises,  their  fieiir  annual 
rent  is  the  proper  criterion  of  such 
value  without  deducting  therefrom  any 
thing  in  respect  of  landlord's  repairs 
or  insurance. — CohUle,  App.,  Wood, 
Besp.,72^, 

(e).  Being  rated,  and  Payment  o^ 
Rates. 

(2  W.  4,  c.  45,  s.  27;  6  V.  c.  18, 
s.  76.) 

(Vid.  supra,  (fk),  1.) 

1.  A  factory  was  let  out  in  separate 
rooms  to  a  number  of  persons  for 
cotton-spinning.  Upon  the  rate-book 
the  names  of  the  landlord  and  of  all 
the  occupiers  appeared  in  the  column 
headed  "occupier;''  the ''gross  esti- 
mated rental"  was  assessed  upon  the 
whole  building;  the  amount  of  *^  rate,'' 
and  the  *'  total  amount  to  be  collected," 
were,  in  the  same  way,  stated  to  be 
25/.;  the  "  amount  actually  collected'' 
was  stated  to  be  23/.  2s.  6d.;  and  in  the 
last  column,  headed  *' empty,"  the  sum 
of  1/.  17s.  id.  was  inserted  : 

Held,  that  each  occupier  was  dulv 
"  rated  in  respect  of  the  premises 
occupied  by  him. 

It  was  part  of  the  agreement  with 
each  tenant  that  the  landlord  should 
pay  the  rates;  the  rent  was  higher  in 
consideration  thereof;  and  the  whole 
of  the  rate,  with  the  exception  of  what 
was  allowed  for  the  empty  portions, 
had  been  duly  paid  by  the  landlord. 

Held,  that  such  payment  was  a 
payment  by  the  tenant —  Wright,  App., 
Town  Clerk  of  Stockport,  Resp.,  39. 

2.  The  name  of  A.  (the  landlord  of 
a  house)  was  inserted  in  the  rate-book, 
and  against  his  name  were  carried  out 
the  particulars  as  to  the  house,  value, 
&c.  in  different  columns,  as  required 
by  the  Parochial  Assessment  Act. 
Under  his  name  was  inserted  that  of 
B.  (who  was  the  tenant  and  occupier) 
but  nothing  was  carried  out  against 
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his  Dsme,  the  columns  being  leftbUnks 
and  the  names  were  not  connected  by 
bracket  or  otherwise;  but  the  figure 
«  2 "  was  placed  before  the  name  of 
A.,  and  tkie  figure  <'  3''  before  that  of 
C.  placed  below  that  of  B.,  0.  being 
rated  for  other  premises : 

Held,  that  B.  was  duly  rated  for  the 
house  in  his  occupation. 

One  of  the  parochial  overseers  stated 
before  the  revising  barrister  that  the 
name  of  B.  had  been  inserted  in  the 
rate  in  consequence  of  a  previous 
daim  by  him  to  be  rated,  but  that  the 
overseers  did  not  intend  to  rate  him 
for  anything: 

Held,  that  the  question,  whether  B. 
was  rated,  being  one  of  law  for  the 
revising  barrister  to  decide  upon  the 
inspection  of  the  rate  itself,  such  evi- 
dence of  the  intention  of  the  overseer 
should  not  have  been  received. — Fa- 
rientCj  App,,  Luckett^  Rap.f  700. 

3.  The  name  of  A.  (the  landlord  of 
a  house)  was  inserted  in  the  rate«book, 
and  against  his  name  were  carried  out 
the  particulars  as  to  the  house,  &c. 
Under  his  name  was  inserted  that  of 
B.  (the  tenant),  but  nothing  vras  car- 
ried out  against  his  name;  and  the 
names  were  not  connected  by  bracket 
or  otherwise : 

Held,  that  B.  was  duly  rated  for  the 
house  in  question.  —  Jndton,  App,, 
Luckett,  Bi^.,  707. 

4.  A.  the  occupier  of  a  house.  No. 
3,  Golden  Lane,  was  rated  by  mutake 
for  No.  4.  By  agreement  between 
him  and  his  landlord,  the  latter  was  to 
pay  all  rates  and  taxes  in  respect  of 
such  house;  the  landlord  had  paid  all 
the  rates  due  in  respect  thereof  and 
the  tenant  had  paid  his  rent: 

Semble,  that  the  description  of  tlie 
house  No.  3  as  No.  4  vras  not  an  <<  in- 
accurate description"  thereof,  within 
the  6  Vict  c.  18,  s.  75;  but  that  the 
party  was  properly  rated  within  the  2 
Will.  4,  c.  45,  8.  «7;  but 

Held,  that  if  it  were  a  misdescrip- 
tion within  the  6  Vict  A.  had  been 
"  bon&  fide  called  upon  to  pay  the 
rate*'  by  the  insertion  of  bis  name  in 
the  rate-book,  and  had  "bonft  fide 
paid"  the  same  by  the  hands  of  his 


landlord.— Caofc,.4ff^.,LMte<<>  Bap^ 
647. 

5.  A.  and  B.  jointly  occupied  pre- 
mises in  the  parish  of  X.  Three  pom 
rates  were  made  in  the  parish  in  the 
twelve  months  previous  to  July,  1844. 
In  the  first  two  A.  alone  was  rated. 
In  the  third,  A.  and  B.  were  jointlv 
rated.  B.  had  paid  all  the  rates  with 
his  own  hand : 

Heldy  that  B.  was  not  rated  to  the 
first  two  rates : 

Held  also,  that  the  provisions  of  the 
76th  section  of  6  Vict.  c.  18,  did  not 
apply  to  the  case^ — Mots,  App^  Over' 
ieen  of  Si.  Mkhad,  LkkfiMy  Rap., 
330. 

(f).  Claim  to  be  rated. 

(2  W.  4,  c.  45,  s.  30.) 

("  RaUfor  the  time  heingJ*) 

1.  A  claim  to  be  rated  is  only 
operative  for  the  rate  for  the  time 
beinff. —  Wamejff  App.y  PerkinSj  Be^. 
{Lodcey*s  Case),  402. 

2.  A  poor's-rate  is  "  the  rate  fiw  the 
time  being,"  until  a  new  rate  is  pub- 
lished. Therefore,  where,  under  a 
local  act  requiring  rates  to  be  made 
"quarterly  or  oftener,"  a  rate  pur- 
ported to  be  made  "  for  thirteen  weeks, 
from  the  16th  September  to  the  16th 
December  ;^  and  a  new  rate,  purport- 
ing to  be  made  "  for  thirteen  weeks, 
from  the  16th  December  to  the  17th 
Mareh,*'ifras  made  on  the  83rd  De- 
cember, yid  published  on  the  5th 
January;  and  a  claim  to  be  rated  was 
made  on  the  27th  December : 

Held,  that  the  first-mentioned  rate 
was  the  rate  for  the  time  being  when 
the  claim  was  made. — BuMkellf  App*, 
Luckettf  Aesp.,  685. 

("  Tender:') 

3.  A.  not  being  rated  for  the  house 
he  occupied,  call^  upon  the  overseer, 
and  gave  him  a  written  claim  to  be 
rated,  and  at  the  same  time  asked  him 
whether  any  rates  were  due.  The 
overseer  said  he  did  not  know.  A* 
said,  if  there  were,  he  was  prepared  to 
pay  them  (having  at  the  time  in  his 
pocket  money  sufficient  to  cover  the 
amount  of  the  rate.)    The  overseer 
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replied,  «ril  see  to  it/'    A.  went 
away,  and  made  no  further  inquiry : 

Held,  not  a  sufficient  tender  of  the 
rate. — Bishop,  App,j  Smedlty,  Resp., 
614. 

(g).  Resit^nce, 
(2W.  4,c.45,s.27). 

The  27th  sect  requiring  a  freeman 
to  have  resided  in  the  borough  for  six 
months  b«fore  the  31b1  July,  such 
residence  must  be  either  an  actual  oe- 
cnpation  of  a  place  of  residence  for 
some  part  of  the  time  by  the  party 
himself,  or  an  occupation  by  his  &mily 
or  servants,  there  being  an  animus  re- 
vertendi  on  his  part. 

A  freeman  of  the  borougb  of  T. 
resided  with  his  wife  and  family,  and 
carried  on  his  business  of  wine  mer- 
chant, at  G.,  more  than  seven  miles 
from  T.  He  paid  ninepence  a  week  for 
the  use  of  a  nimished  bedroom  and  a 
dark  closet  in  a  friend's  house  at  T.; 
he  kept  the  key  of  the  closet,  and  kept 
wine  samples  m  it.  Between  January 
and  July  he  slept  in  the  bedroom 
twelve  times : 

Held,  that  he  had  not  resided  in  T. 
within  tlie  meaning  of  the  act —  Whit- 
horn,  App,,  Thomas,  Hesp.,  259. 

(h).  Freemen  and  Liverymen  in 

London. 

(2  W.  4,  c.  45,  s.  32). 

A  freeman  and  liveryman  in  the 
city  of  London,  admitted  to  his  free- 
dom by  purchase  after  the  f  st  March, 
1831,  is  entitled  to  vote,  not  being 
within  the  disfranchising  provisq  of 
s.  32,  which  applies  only  to  burgesses 
or  freemen  in  other  boroughs  or  cities. 
'^Croucher,  App.,  Browne,  Resp.  621. 

(i).  Reserved  Rights. 
(2  W.  4,  c.  45,  s.  33). 

By  s.  33,  every  person  then  having 
a  right  to  vote  for  a  borough  in  virtue 
of  any  other  qualification  than  as  a 
burgess  or  freeman,  &c.,  shall  retain 
such  right  so  long  as  he  shall  be  qua- 
lified according  to  the  usages  of  such 
borough : 

Held,  that  the  qualification  must  be 
a  continuous  one. 


At  the  passing  of  the  act,  the  right 
of  voting  in  the  borough  of  N.  was  in 
persons  who  had  been  inhabitant 
nouseholders  for  six  months  before 
the  day.  of  election.  A.  was  qualified 
as  an  elector  at  the  passing  of  the  act. 
In  October,  1832,  hie  ceased  to  reside 
at  N.  and  went  to  reside  at  B/  where 
he  remained  for  fourteen  weeks ;  he 
then  came  back  to  N.  and  became 
again  an  inhabitant  householder,  and 
so  continued : 

Held,  that  he  did  not  retain  his 
right  of  voting. — Jeffrey,  App.,  Kitchi- 
ner,  Resp.,  359. 

RATES,  PAYMENT  OF. 
Vid.  Qualification,  C.(a)l ;  (e)  1,4. 

RATING. 
Vid.  Qualification,  C.  (e). 

"RATE   FOR  THE   TIME 
BEING." 

.  Vid.  Qualification,  C.  (f)  1,  2. 

REGISTER. 
Vid.  List  of  Voters. 

REGISTER,  ALTERATION  OF. 
Vid.  FbacticEjG. 

REMITTING  CASE  TO  REVIS- 
ING  BARRISTER. 

Vid.  Practice,  D. 

RENT. 
Vid.  Qualification,  C.  (d)  2. 

RENT,  APPORTIONMENT  OF. 
Vid.  Qualification,  B.  (a)  4. 

RENT-CHARGE. 
Vid.  Qualification,  B.  (a)  5. 

REPAIRS. 
Vid.  Qualification,  C.  (d)  2. 

RESERVED  RIGHTS. 
Vid.  Qualification,  C.  (i). 
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RESIDENCE. 
Vid,  Qualification,  C.  (g). 

REVISING  BARRISTER,  REMIT. 
TING  CASE  TO. 

Vid,  Peactice,  D. 

RIGHT  TO  BEGIN, 
Vid.  Practice,  E.  1. 

ROOMS. 

Vid.  Qualification,  C.  (a)  4,  5,  6; 
(b)3. 

ROPEMASTER. 
Viii.  Qualification,  C.  (a)  1. 

SERVICE  OF  NOTICE  OF 
CLAIM. 

Vid,  Notice  of  Claim,  B. 

SPLITTING  ACT. 

Vid.  Qualification,  B.  (a)  6,  7,  8, 
9,  .10,  11,12. 

spltiting  of  tenements. 

Vid,  Qualification,  B.  (a)  6,  7,  8, 
9,10,  11,12. 

STABLE. 
Vid.  Qualification,  C.  (b)  1,  4. 

STAMPED  DUPUCATE. 

Vid.  Notice  of  Claim,  C;  Notice 

OF  Objection,  C. 

STATEMENT  OF  CASE  BY  RE- 
VISING BARRISTER. 

Vid.  Practice,  A.  3.  ^ 

SUCCESSIVE  OCCUPATION. 

Vid.  List  of  Voters,  C.  (b),  D.  2. ; 
Notice  of  Claim,  A. 

SUNDAY. 

Vid,  Notice  of  Claim,  B.  ;  Notice 
of  Objection,  B.  ^Z. 


SURGEON. 
Vid,  Qualification,  C.  (a)  2. 

STATUTES. 

39  Eliz,  c,  5. 

Simpson,  App.,  Wiikhuon,  Resp., 
308.  

7  4-  8  PT.  3,  c.  25,  s.  7  {^Kiting  Act), 
Alexander,  App.,  tfevmattj  Resp., 

Odf. 

Hoylami,  App.,  Bremner,  Reap., 
611. 

ManhaU,  App.,  JBoton,  Resp.,  454. 

Newton,  App.,  Hargreaoei,  Resp., 
690. 

Newton,  App.,  Overseers  of  Mob- 
herley,  Resp.,  695. 

Jli%,  App.,  CrosUey,  Resp.,  682. 

Thorniley,  App.,  A^wt,  Resp., 
688.  

22  Geo.  3,  c  41. 

Cooper,  App.,  Harris,  Resp.  (Aus- 
tin's  case),  357. 

Cooper,  App.,  Harris,  Resp.  (Cle- 
nishaw  s  csae),  512. 

Dyer,  App.,  Gough  Resp.,  368. 


1^2  W.  A,  c.  18,«.  2. 

Cooper,  App.,  Harris,  Resp.  {Cle- 
nishaw's  CBse),  512. 


2  W,  4,  c.  45.  {Reform  Act), 
Sec.  20. 
Gadsby,  App,,  Barrow,  Resp.  283. 
Webb,  App.,    Overseers  ^  Aston, 
Resp.,  20. 

&c.  26. 

Murrey,    App,,   TAonit/v,  Resp.. 
742. 

Sec.  27.  {Nature  of  Premises). 

Bright,  App.,  Towm  C/crA:  ofStogh' 
port,  Resp.,  39. 

Dante{App.,CottZs^if^,  Resp.,  380. 
Ju</«on,  App.,  Luckett,  Resp.,  707. 
Luckett,  App.,  BrfgAf,  Resp.,  737. 
^wfiii,  App.,  Denton,  Resp.,  324. 
P«c/«,  App.,  Hinton,  Resp.,  14. 
5corr,  App.,  Huggett,  Resp.,  355. 
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(Joinder  of  BuUdingt), 

Dewhtmt,  App.,  FeUden,  Resp., 
439. 

{Occiipation  at  Tenant), 

Dobton,  App.,  JoneSf  Resp.,  243. 

Hughes,  A  pp.,  Overseers  of  Chat' 
ham,  Kesp.,  61. 

PittSy  App.,  Smedley,  Resp.,  344. 

Wansey^  A  pp.,PerAEim,  Resp.  (  HiU*s 
case)|  409. 

(  Fa  to  of  Premises). 

ColviUey  App.,  WW,  Resp.,  731. 
Coogan,  App.,  Luckett,  Resp.,  716. 

(Resufence). 

TTAiMom,  App.,  TTumutSf  Resp., 
259. 

(Being  roie^f,  and  Payment  of  Bates). 

Cook,  App.,  Luckeltf  Resp.,  647. 

Hughes^  App.,  Overseers  cf  Chat" 
ham,  Resp.,  61. 

Judson,  App.,  Luckett,  Resp.,  707. 

JIfoM,  App.,  OoerMers  ^  ;$^.  Mi- 
cAae^  Resp.,  330. 

Webb,  App.,  rotwi  C/«r&  of  Stock- 
port, Resp.,  39. 

5ec.  28.  (Successive  Occupations), 
Bartlett,  App.,  Gti&s,  Resp.,  98. 

Sec.  30.  (C^tm  ^o  be  rated). 

Bishop,  App.,  Smedley,  Resp.,  614. 
Bushellj  App.,  Luckett,  Resp.,  635. 
PTofiMy,    App.,    Perkins,     Resp. 
(Lockqf's  case),  402. 

•S^.  32.  (£(m(2im}. 
Croucher,  App.,  Browne,  Resp.,  62 1 . 

Sec.  33.  (Regent  Ri|gA/«). 
Jeffrey fA:pp,,  Kitchiner,  Resp.,  359. 

6  F.  c  18.  (Registration  Act). 

Sec,  A. 

Rawlins,  App.,  OoerMers  q/*  TTes^ 
Der2^y,  Resps.,  599. 

Sec.  7. 

Cooper,  App.,  Coates,  Resp.,  229. 
Bishop,  App.,  He/pt,  Resp.,  572. 

VOL.  T, — B.  A. 


Sec,  17. 
Tonu,  App.j.CtinttVig,  Resp.»  347. 

Sec.  40. 

Luckett,  App.,£fiou;^,  Resp.,  730. 
Bartlett,  App.,  Gt66t,  Resp.,  98. 

Sec.  60. 

Wehb,  App.,  Overseers  of  Aston, 
Resp.,  5. 

Gadsby,  App.,  ir«r5«r<on,  Resp., 
272. 

Sec  62. 

Autey,  App.,  TopA^m,  Resp.,  1. 

Nettkton,  App.,  BurreU,  Resp., 
297. 

Rmo/tru,  App.,  Overseers  of  West 
Derby,  Resp.,  599. 

Simpson,  App.,  TFi//Emftm,  Resp., 
3,  n. 

S^.  64. 

Co/vt^  App.,  Toum  Clerk  of  Ro- 
chester, Resp.,  608. 

S^.  65. 

Coogan,  App.,  Luckett,  Resp.,  716. 

Htn^on,  App.,  Town  Clerk  of  Wen- 
lock,  Resp.,  257. 

Hutchtns,  App.,  Brown,  Resp.,  545. 

Pt»i,  App.,  Smedley,  Resp.,  344. 

Tre66,  App.,  Owerieerf  of  Aston, 
Resps.,  5. 

Sec.  67. 

Peele,  App.,  Uinton,  Resp.,  14. 

Sec.  76. 

Cook,  App.,  Luckett,  Resp.,  647. 
JlioM,  App.,  Overseers  of  St,  Mi- 
chael, Resp.,  330. 

Sec.  100. 

Bayley,  App.,  Overseers  of  Nant- 
wich,  Resp.,  642. 

BisAop,  App.,  He/jM,  Resp.,  572. 

Colville,  App.,  Toiwi  C/erA:  q^  Ro- 
chester, Resp.,  608. 

Cooper,  App.,  Coa/e«,  Resp.,  329. 

Cuming,  App.,  Toms,  Resp.,  292. 

Sec.  101. 

Bishop,  App.,  2feZ/w,  Resp.,  579. 
Cooper,  App.,  Coa/ei,  Resp.,  229. 
Uinton,  App.,  Hinton,  Resp.,  421. 
3i 
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ScheduU  A.  (No.  5.) 

Gaddy^  App.y  Warhurion,  R^sp., 
272. 

ScheduU  a  (No.  6.) 

FUnmdert,  App.,  Donner,  Reap., 
588. 

Hutchint,  App.,  Brown,  Resp.,  545. 

(No.  10.) 

Allen,  App.»  Home,  Resp.,  415. 

Barton,  App.,  Athley,  Resp.,  518. 

Gadtby,  App.,  1F((ir6t<r/oii,  Resp., 
272. 

Hinton,  App.,  JEftn/on,  Resp.,  421. 

HCfiow^,  App.,  Broo/cti^,  Resp., 
755. 


Prt<en,  App.,  Cox,  Resp.,  514. 
Wansey,    App,,     Permm,    Resp. 
(Qvigley*s  case),  386. 

1^(^,  App.,  Adey,  Resp.,  782. 

(No.  11,  wL  No.  10.) 
Tuifrai/,  App.,  Town  Clerk  of  Brtt- 
iol,  Resp.,  8. 


TENANT,  OCCUPATION  AS. 
Fid.  QuALiFicATiov,  C.  (a)  1,  2,3. 
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